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PREFACE. 


The  law  relating  to  Guardians  of  Minors  and  of  Persons 
of  Unsound  Mind  has  not,  so  far  as  I  am  aware,  been 
treated  by  any  text-writer,  except  as  included  in  books  of 
a  more  general  scope.  Thus,  Schouler  and  Beeves  discuss 
the  American  law  in  relation  to  Guardians  and  Wards,  in 
their  respective  works  on  Domestic  Relations,  and  Buswell 
treats  of  the  subject  of  the  Guardianship  of  Lunatics,  in  his 
learned  work  on  Insanity.  Numerous  allusions  to  the  sub- 
ject are  also  contained  in  works  on  Equity  Jurisprudence, 
Infancy,  Beal  Estate,  Trustees,  etc.  The  attempt  is  made 
in  the  present  treatise  to  present  and  discuss  the  law  gov- 
erning the  relations  between  guardians  of  minors  and  of 
persons  incompetent  to  manage  their  own  affairs,  and  their 
wards,  as  a  special  brandi  of  jurisprudence:  the  feature 
distinguishing  which  from  the  general  scope  of  juris- 
diction cognizable  in  courts  of  law,  being  that  it  provides 
for  the  management  of  the  property  of  those  who  are 
conclusively  presumed,  or  adjudged,  to  be  incompetent  to 
manage  it  themselves.  This  peculiar  quality  of  the  prop- 
erty of  infants  and  incompetents,  that  is,  the  necessity  of 
its  management  by  some  authority  other  than  that  of  its 
owner,  invokes  the  direct  interposition  of  the  State,  which, 
under  our  form  of  government,  performs  the  functions 
assigned  under  the  English  common  law  to  the  King,  as 
parens  patrice.    As  in  England  the  King,  so  in  America  the 
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State,  is  the  general  protector  of  all  infants^  idiots,  and 
lunatics,  that  is,  of  all  of  those  who  cannot  protect  them- 
selves. While  in  England  this  branch  of  jurisdiction 
belongs  almost  exclusively  to  the  Lord  Chancellor  and 
courts  of  equity,  it  is  in  the  United  States  mostly  rele- 
gated to  that  class  of  courts  to  which  is  intrusted  also 
the  supervision  over  the  estates  of  deceased  persons,  thus 
carrying  into  practical  realization  the  theory  distinguish- 
ing between  that  class  of  courts  whose  function  is  to 
return  to  the  individual  the  legitimate  fruition  of  his 
deed,  and  those  courts  created  to  supply  the  rational 
element  of  ownership  lacking  in  minors  and  persons  of 
unsound  mind.  The  present  treatise  is,  therefore,  not 
only  a  companion  volume  to  the  work  on  "  The  American 
Law  of  Administration,*'  but  in  reality  the  complement 
thereof,  filling  up  the  outlines  therein  indicated  as  the 
scope  of  that  element  of  jurisdiction,  the  original  exercise 
of  which  is,  in  America,  conferred  upon  a  distinct  class  of 
courts  usually  known  as  probate  or  testamentary  courts. 
In  the  "  Law  of  Administration,'*  the  logical  basis  and 
scope  of  this  class  of  courts  (see  Introduction,  Sections 
10,  11),  as  well  as  their  historical  development  in  the 
United  States  (see  Sections  140,  141),  is  pointed  out. 
"The  American  courts  of  probate,"  it  is  there  shown, 
"v^ith  their  extensive  powers,  their  simple  and  efficient 
procedure,  their  happy  adaptation  to  the  wants  of  the 
people  in  the  safe,  speedy,  and  inexpensive  settlement  of 
the  estates  of  deceased  persons,  attest  the  marvellously 
clear  insight  of  the  people  of  the  colonies  and  young 
States  into  the  principles  involved,  and  the  genuine  in- 
stinct which  guided  them  in  their  realization.  Necessarily 
diverse  in  their  details,  as  the  systems  of  the  several  States 
cannot  but  be,  since  each  State  enacts  its  own  Code,  there 
is  a  common  intendment  in  them  all  in  recognizing  the  law 
of  administration,"  including  the  administration  of  the 
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estates  of  incompetents^  ^^as  a  distinct  and  independent 
branch  of  jurisdiction,  based  upon  and  determined  by  its 
own  inherent  principles.  The  rich  and  manifold  experi- 
ences of  a  century  of  unexampled  national  growth  and 
development  have  tended  to  mould  these  systems  in  the 
national  spirit  common  to  all  the  States;  as  each  is  the 
reflex  of  the  nation,  so  their  institutions  are  rapidly 
assimilating  into  a  national  system*  in  which  the  incon- 
gruities incidental  to  the  experimental  enactments  of  the 
several  and  independent  legislatures  are  gradually  dis- 
appearing before  the  light  of  common  experience  and 
intelligent  discussion/* 

This  work,  also,  embodies  the  experience  of  many  years 
of  active  application  of  the  principles  discussed  therein, 
and  owes  its  existence  to  the  necessity  of  acquainting 
myself  with  the  underlying  principles  determining  the 
powers  and  duties,  the  rights  and  liabilities  of  guardians. 
Painfully  aware,  as  I  am,  of  its  short-comings  and  limita- 
tionsy  I  venture  to  offer  the  work  to  the  public,  in  the 
hope  that  it  may  be  received  in  that  spirit  of  kind  for- 
bearance of  criticism  which  was  extended  to  my  work  on 
Administration ;  and  that  it  may  sometimes  be  of  assist- 
ance to  judges  and  practitioners  in  dealing  with  the  ques- 
tions, growing  daily  in  frequency  and  importance,  touching 
this  branch  of  the  law. 

J.  G.  WOERNER. 
8t.  Louis,  Mo., 

March,  1897. 
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A  TREATISE 


ON  THE 


AMERICAN  LAW  OF  GUARDIANSHIP. 


INTRODUCTORY. 


CHAPTER  I. 

PROTECTION    EXTENDED    BY   THE  STATE    OVER    MINORS   AND    PERSONS 

OP  UNSOUND  MIND. 

§  1.  FnnotioiiB  of  the  State  In  Respect  to  Property  of  Infants 
and  of  Persons  of  Unsound  Mind.  —  Neither  children  (known  in 
law,  until  they  have  reached  majority,  as  Infants  or  ^j^^^^g  j^.^^^ 
Minora)  before   maturity  as   individuals,  nor  idiots  and  lunatics 

.  V      incompetent  to 

(persons  wholly  destitute  of  the  reasoning  power),  manage  their 
nor  persons  of  unsound  mind  {Non  Compos  Mentis^  *  *"* 
Iiuarhe  Persons,  or  Lunatics^  having  from  any  cause  lost  the  use 
of  their  reasoning  power),  possess  that  quality  of  will  power  which 
constitutes  the  essential  element  of  property.^  Hence  minors  and 
persons  of  unsound  mind  cannot  legally  dispose  of  or  control 
their  property :  the  former  by  reason  of  a  conclusive  presumption 
of  law  that  they  are,  the  latter  when  adjudged  by  the  proper  court 
to  be,  incompetent  to  manage  their  affairs.  It  is  obvious,  there- 
fore, that  the  dispositive  quality  of  mind  lacking  in  these  classes 
of  persons  must  be  supplied  from  without,  to  enable  them  in  any 

^  Woemer  on  American  Law  of  Administration,  Intr.  §§  4,  10. 
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PROTECTION  EXTENDED  BY  THE  STATE. 


§2 


wise  to  enjoy  or  be  benefited  by  that  which  belongs  to  them. 
The  law  mtn-  And  since  the  enjoyment  of  property,  as  well  as  of 
property  for  ^^^^j  ^^  *^®  inalienable  right  of  human  beings,  it  is  the 
them.  office  of  the  State  in  all  civilized  countries  to  substi- 

tute, in  vindication  of  the  property  rights  of  minors  and  persons 
of  unsound  mind,  its  own  universal  will  ^  for  that  of  the  incom- 
petent owners,  thus  restoring  the  essential  element  of  their  prop- 
erty. This  is  accomplished  by  the  intervention  of  ofiicers  known 
as  guardians,  curators,  committees,  tutors,  conservators,  <bc.,' 
controlled  by  a  class  of  courts  having  jurisdiction  for  this  pur- 
pose, and  armed  with  powers  commensurate  with  their  functions, 
namely,  to  control,  preserve,  and  dispose  of  the  property  of  their 
wards  as  these  themselves,  acting  rationally,  would  do  if  sui 
juris?  "This  court,"  says  Lord  Hardwicke  (speaking  of  the 
High  Court  of  Chancery),  "  has  a  general  right  delegated  by  the 
crown  as  pater  patrice  to  interfere  in  particular  cases,  for 
the  benefit  of  such  who  are  incapable  to  protect  themselves."  *  The 
protection  of  the  court  is  extended  to  the  person,  as  well  as  the 
property,  of  infants.^  "  Idiots  and  lunatics,"  is  the  language  in 
the  leading  case  of  Eyre  v,  Shaftsbury,®  "  who  are  incapable  to 
take  care  of  themselves,  are  provided  for  by  the  king  as  parens 
patricBy  and  there  is  the  same  reason  to  extend  this  care  to 
infants."  ^ 

§  2.  Sources  of  Chancery  Jurifldlotion  over  Infants  and  PexBons 
of  Unsound  Mind.  —  At  common  law  the  king,  as  parens  patrice 
Kin^*8  an-  ^nd  fountain,  or  rather,  as  Blackstone  puts  it,  reser- 
minora  an?  ^^^^  of  justicc,  is  the  general  protector  of  all  infants, 
lunatics.  idiots,  and  lunatics.®    Hence  when  an  infant  needed 

assistance  in  court,  the  king  issued  his  letter  patent  appointing 
one  or  more  persons  to  act  as  guardian.^     But  the  Chancellor,  in 


^  The  law,  which  is  the  rational  will  of 
all  rational  persons:  Woerner  on  Adm. 

5  4. 

3  lb.,  §  10,  note  (2).    See  post,  §  131, 

as  to  the  names  by  which  these  pfficers  are 

known. 

8  lb.,  §  II.    Mr.  Schooler  defines  a 

gnardian  to  be  "a  person  intrusted  by 

law  with  the  interests  of  another,  whose 

youth,   inexperience,    mental    weakness, 

and  feebleness  of  will  disqualify  him  from 

acting  for  himself  in  the  ordinary  affairs 

of  life,  and  who  is  hence  known  as  ward: " 


Schonl.  Dom.  Rel.  §  283.    See  Eyersley's 
Law  of  Dom.  ReL  631. 

*  Butler  V.  Freeman,  1  Amb.  301,  302 ; 
Williamson  r.  Berry,  8  How.  (U.  S.)  495, 
555. 

*  Aymar  v,  Roff,  3  John.  Ch.  49. 

«  2'P.  Wms.  103,  118,  citing  fitxh. 
K.  B.  232. 

7  See  Shelford  on  Lunatics,  9. 

"  3  Bla.  427 ;  ib.  47 ;  Chambers  on  hk- 
fancy,  2. ' 

»  Fitzh.  N.  B.  27  L. 
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his  quality  of  keeper  of  the  king's  conscience,  in  this  Delected  to 
respect  fully  represents  the  crown,  and  thus  acts  as  ceUon'^  ^***°' 
the  general  guardian  of  all  infants,  idiots,  and  luna- 
tics.^   As  to  such  infants  as  were,  on  the  death  of  a  tenant  in 
chivalry,  entitled  as  heirs,  making  the  guardianship  over  them 
a  matter  of  profit  and  advantage,^  a  statute  was  passed  in  the 
interest  of  feudal  lords  creating  the  Court  of  Wards,  court  of 
to  which  the  jurisdiction  over  such  wardships  was  ^^'^' 
transferred,'  not  affecting,    however,  the  supreme  prerogative 
jurisdiction  of  the  crown  over  the  persons  and  property  of  in- 
fants for  their  benefit.      This,  whatever  may  have   been  the 
Chancellor's  power  before,  was  delegated  to  the  Court  of  Chan- 
cery *  after  the  abolition  of  the  Court  of  Wards,^  so  that  now 
there  is  no  doubt  of  the  existence  of  the  jurisdiction  Now  in  courts 
over  infants  in  the  English  equity  courts.'  ®'  equity. 

The  English  chancery  jurisdiction  in  lunacy  differs  from  that 
over  infants  in  being  derived  from  the  king's  warrant,  under  his 
sign  manual,  to  the  Lord  Cbancellor,^  the  king  dele-  ^ 
gating  his  authority  merely  to  avoid  application  to  mdictionm 
him  in  person.®    But  the  superintendence  of  the  trust,    "°**^^' 


1  3  Bla.  47;  Simpson  on  Inf.  146; 
Cbam.  Inf.  1  et  seq. 

^  Goardianship  in  Chivalry  was,  as 
pointed  cat  by  Mr.  Hargrave  (in  note  11 
to  Co.  Litt.  88  6,  Lond.  ed.  1817),  an  inter- 
est for  the  profit  of  the  gaardian,  rather 
than  a  tmst  for  the  benefit  of  the  ward: 
saleable  and  transferable  like  any  other 
subject  of  property,  to  the  highest  bidder, 
and  transmissible  to  the  lord's  personal 
representatives.  It  entitled  the  gnardian 
to  make  sale  of  his  ward's  marriage,  and 
the  female  ward  was  obliged  to  marry  the 
person  tendered  by  the  gnardian,  nnder 
penalty  of  forfeiting  to  him  the  value  of 
the  marriage,  that  is  to  say,  the  amount 
he  might  have  obtained  by  the  sale  to  the 
highest  bidder;  the  male  ward  refusing 
the  marriage  tendered  him  forfeited  double 
this  sum.  The  guardian  was  not  account- 
able for  the  profits  of  his  ward's  estate, 
but  kept  them  for  his  private  emolument, 
subject  only  to  the  bare  maintenance  of 
the  infant.  No  wonder  that  Mr.  Har- 
grave remarks :  "  This  explication  of  the 
nature  of  wardship  in  chivalry,  general  as 
it  is,  may  well  excite  a  strong  idea  of  the 
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horrid  evils  necessarily  incident  to  it 
See  Blackstone's  remarks  on  the  statute 
abolishing  wardships  and  other  oppressive 
feudal  servitudes,  Vol.  2,  p.  77. 

»  12  Hen.  VUI.  c  1. 

«  Cham.  Inf.  1,  10;  3  Bla.  426;  Caiy 
V,  Bertie,  2  Vem.  333, 342 ;  HiU  v.  Turner, 
1  Atk.  515 ;  Butler  v.  Freeman,  1  Amb. 
301,  302. 

*  By  Stat.  12  Car.  11.  c.  24. 

•  Cham.  Inf.  1  et  seg.  "  Why  this  juris- 
diction," says  Simpson,  in  his  treatise 
on  Infancy,  "  should  be  exercised  only  by 
the  Court  of  Chancery,  and  not  by  the 
courts  of  the  common  law,  is  a  matter  of 
uncertainty." 

f  Simps.  Inf.  146. 

B  Buswell  on  Insanity,  §  29.  This 
author  remarks  that  the  crown  commits 
the  care  of  lunatics  to  some  great  ofBcer, 
not  necessarily  to  the  ChanceUor ;  p.  42, 
note  (1).  He  also  quotes  from  Lord 
Campbell's  Lives,  vol.  1,  p.  14 :  "  I  clearly 
apprehend  that  a  commission  '  de  idiota,* 
or  '  de  luncUico  inguirendo/  would  issue  at 
common  law  from  the  Court  of  Chancery 
nnder  the  Great  Seal,  and  that  the  Lord 
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when  the  fact  of  lanacj  is  ascertained  and  a  proper  custodian  of 
the  insane  person  and  of  his  estate  appointed,  is  a  part  of  the 
general  jurisdiction  of  the  Court  of  Chancery.^ 

§  3.  Ecdesiajitioal  Jurisdiction  over  Infants.  —  The  ecclesiastical 
courts  of  England  formerly  exercised  the  power  of  appointing 

guardians  to  infants  in  respect  of  their  personal  prop- 
ecciesiastical  crty,'  although  Lord  Hardwicke  emphatically  de- 
^^  nounced  this  practice  as  extra-judicial,  unless  a  suit 

were  pending,^  and  Lord  Mansfield  remarked  of  a  guardian  ap- 
pointed by  the  Ecclesiastical  Court,  that  the  appointment  in  that 
court' was  "  for  the  mere  appearance."^ 

A  distinction  was  observed  by  the  ecclesiastical  courts,  in  the 
appointment  of  guardians,  between  infants,  a  term  employed  to 

designate  children  under  seven  years  of  age,  and 

Distinction  be-        .    ^        .      i    j.  v .,  ,  ,  j  j 

tween  infants  mmorSy  including  children  above  seven  and  under 
minors.  twentv-ouc.^  Minors  themselves  were  allowed  to 
nominate  their  guardians;  but  the  Ordinary  made  the  appoint- 
ments for  infants  without  consulting  them.^ 

The  power  of  the  ecclesiastical  courts  never  extended  to  the 
appointment  of  a  guardian  over  real  estate  ;^  the  lease  of  a  ward's 
Ecclesiastical  l^ud  made  by  a  guardian  of  ecclesiastical  appointment 
hedto'persoMi  ^^^5  ^^  ^  matter  of  course,  treated  as  being  void.® 
estate.  gut  where  a  ward  had  both  real  and  personal  estate, 

the  appointment  of  a  guardian  by  the  spiritual  court  was  held 
good  as  to  the  personal  estate.® 

The  appointment  of  an  administrator  durante  minora  cetate^ 
incumbent  upon  the  Ecclesiastical  Court  before  the  transfer  of 
Guardian  as  its  testamentary  functions  upon  the  Probate  Court,^^ 
in  cases  where  a  sole  executor  or  person  entitled  to 
the  administration  is  a  minor,  operated  to  some  ex- 


administrator 

durante  tni- 
nore  estate. 


ChanceUor,  withont  any  special  delegation 
for  this  purpose,  would  have  authority  to 
control  the  execution  of  it,  and  to  make 
orders  for  that  purpose."  And  he  adds, 
that  the  I^ord  admits  that  according  to 
the  common  opinion  the  Chancellor's 
authority  in  lunacy  is  derived  solely  from 
the  warrant ;  and  that  his  views,  as  above 
expressed,  do  not  appear  to  be  supported 
by  authorities :  p.  41,  note  (3). 
1  Busw.  Ins.  §  47. 


^  Thus  limiting  the  power  to  the  ap- 
pointment of  a  guardian  ad  litem :  Buck 
V,  Draper,  3  Atk.  631. 

*  Rex  r.  Delaval,  3  Burr.  1434,  1436. 

»  Simps.  Inf.  238;  3  Redf.  on  Wills, 
•438,  note  (9),  citing  Toller's  Ex.  100. 

^  Cham.  Inf.  73,  and  authorities. 

^  Simps.  Inf.  237. 

B  Esron  v.  Nicholas,  1  De  G.  &  S.  118, 
120, 

«  Carlisle  v.  Wells,  2  Lev.  162,  163. 


^  Cham.    Inf.    72,    with     authorities:         >0  Ellersley, Dom.  Rel.  653. 
Munro  v.  Forrest,  3  Cr.  C.  C.  147,  156,  157. 
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tent  like  the  appointment  of  a  guardian,  because  the  court  was 
not  bound  to  appoint  as  administrator  the  minor's  guardian,  if 
he  already  had  one,  but  might,  in  its  sound  discre-  Termination  of 
tion,  select  any  other  person.^  At  common  law  the  ^ondl^lte^ 
administration  durante  minore  cetate  lasts  until  the  minortauue, 
infant  executor  or  administrator  has  reached  the  age  at  which  he 
can  legally  qualify,^  now  fixed  by  statute  at  twenty-one  years.* 
If  administration  had  been  granted  during  the  minority  of  sev- 
eral, it  determined  upon  the  majority  of  any  one  of  them;*  but 
where  one  of  several  died,  the  administration  durante  minore 
cetate  was  not  thereby  terminated.^ 

1  TVoemer  on  Adm.  §   182;  Perkins'         »  88  Geo.  IIL  c.  87,  §  6;  58  Geo.IIL 
Wms.  Ex.  [481] ;   Goods  of  Weir,  2  Sw.     c  81,  §§  1,  2. 
&  Tr.  451.  «  Wms.  Ex.  [485]  and  authorities. 

*  Wms.  Ex.  [484,  485].  «  Jones  r.  Strafford,  3  P.  Wms.  79, 89, 

contrary  to  a  former  decision. 
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TITLE  FIRST. 

OP  THE  INSTITUTION  OF  GUARDIANSHIP  OVER  MINORS. 


CHAPTER  n. 

OF  THE  LEGAL  RELATIONS  BETWEEN  PARENT  AND  CHILD. 

§  4.   The  Status  of  Infancy  or  Minority.  —  In  the  popular  con- 
Bciousness  the  term  infant  is  applied  to  persons  of  tender  age, 
whose  condition  of  physical  and  mental  helplessness 
appeals  to  humanity,  both  collectively  and  individu-  the  popular 
ally,  for  that  fostering  care  and  protection  without  '*°^' 
which  they  must  perish.    To  the  immediate  progenitors,  the  affec- 
tion and  tenderness  for  their  offspring  implanted  by  the  Creator 
is  generally  a  more  powerful  motive  in  affording  this  protection 
than  any  rules  of  municipal  law  or  statutory  enactments  can  be. 
A  mother's  love,  indeed,  is  often  proved  to  be  stronger  than  the 
instinct  of  self-preservation,  thus  attesting  the  divine  source  of 
the  law  which  subordinates  the  life  of  the  individual  to  the  pres- 
ervation of  the  species.     But  should  a  man  so  far  Legal  protec- 
lack  this  common  trait  of  humanity  as  to  neglect  or  ^^^ '®  infante, 
expose  his  offspring,  the  law  of  every  civilized  State  interferes  to 
compel  so  unnatural  a  father  to  nourish,  protect,  and  educate  his 
child.i     If  the  father  be  dead  or  unable,  courts  will  appoint  a 
guardian  to  take  the  father's  place,  to  preserve  and  administer 

^  1  Bla.  447  et  seq.    See,  as  to  a  father's  or  mother's  duty  in  the  maintenance  of 
chjldren,  pott,  §§  7,  8. 
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the  ward's  property,  applying  it,  under  the  controlling  superin- 
tendence of  the  couii;,  to  his  maintenance  and  education  until  he 
reach  majority. 

The  common  law  recognizes  as  infants  all  persons  who  have 
not  attained  the  age  of  twenty-one  years.^  The  term  minors  is, 
for  most  purposes,  co-extensive  with  that  of  infants,  Le^i  period 
because  it  is  descriptive  of  persons  of  leas  than  full  °^  »«»^*ncy- 
age,  and  therefore  applies  to  all  infants.^  In  some  of  the  Ameri- 
can States  neither  of  these  terms  is  applicable  to  females  above 
eighteen  years  and  under  twenty^one,  because,  as  will  appear 
later  on,  females  attain  their  majority  at  the  age  of  eighteen.^ 

The  protection  extended  by  the  law  to  infants  is  conditioned 
by  the  recognition  of  their  inability  to  exercise  free  will,  one  of 
the  consequences  of  which  is,  obviously,  that  they  are  j  ^  ^^    ^ 
not  amenable  to  punishment  for  acts  which  in  an  punishable  by 
adult  would  constitute  a  violation  of  law.     Hence, 
all  infants  under  the  age  of  seven  years  are  conclusively  pre- 
sumed to  be  incapable  of  committing  crime.^    But  with  the  growth 
and  development  of  the  body,  the  mind  and  intellect  of  the  young 
constantly  expand  and  augment  in  strength  during  the  period  of 
infancy  or  minority.     The  transition  from  the  total  incapacity  of 
the  newly  born  child  to  the  full  intellectual  vigor  of  the  adult  is 
gradual.     Hence,  it  is  necessary  to  distinguish  between  these  ex- 
tremes;* and  this  necessity  has  led  to  the  common 
law  rule  that  infants  above  seven  but  under  fourteen  incapabiiirv  to 
years  of  age  are  prima  facie  presumed  incapable  of  TO^Tbe  re-™* 
crime,  but  the  presumption  of  incapacity  may  be  re-  ^""®^- 
butted  by  evidence ;  according  to  the  maxim,  as  stated  by  Black- 
stone,  malitia  supplet  cetatem,^    The  evidence  to  prove  the  intel- 
lectual capacity  of  such  infant  must,  however,  be  strong  and 
pregnant,  especially  if  the  child  be  in  the  beginning  of  the  second 
period  of  seven  years ;''  and  the  criminal  capacity  must  be  proved 


1  Even.  Dom.  Rel.  784 ;  Cham.  Inf.  13. 

*  But,  88  appears  from  the  preceding 
section,  the  English  ecclesiastical  courts 
distinguished  between  ihfantSf  or  persons 
under  seven  years  of  age,  and  minors,  so 
called  when  above  seven  and  until  thej 
are  twenty-one  years  of  age. 

»  Post,  §  6. 

*  **  Under  seven  years  of  age  an  infant 
cannot  be  guilty  of  felony,  for  then  a  felo- 


nious discretion  is  almost  an  impossibility 
in  nature  : "  Nagle  v,  Alleghany  Valley 
Railroad  Co.,  88  Pa.  St.  35,  39. 

*  Evers.  Dom.  Rel.  785. 

«  1  Bla.  465. 

'  Per  Kirkpatrick,  C.  J.,  in  State  r. 
Aaron,  4  N.  J.  L.  231.  238,  quoting  Sir 
Matthew  Hale's  words  :  **  Especially  if 
the  accused  be  under  twelve  years  of 
age."    See  also  opinion  of  Southard,  J., 
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as  a  distinct  fact  ;^  but  it  has  been  held  that  the  evidence  of  malice. 
Confession  which  is  to  Supply  age,  may  be  found  from  the  facts 
insufficient.  ^f  i}^q  oflEcnce  itsclf.*  The  infant's  confession  of  the 
crime  is  held,  in  England,  not  sufficient,  "  without  anxious  cir- 
cumspection," to  convict;*  but  in  America  the  confession  of  a 
above  ^^^  ^^  twelve  ycars  and  five  months  was  received, 
fourteen  are  on  the  grouud  that  the  capacity  to  commit  crime  pre- 
capabie  of  supposcs  the  Capacity  to  confess  it.^  And  so  persons 
sumption iMy"  abovc  fourtccu  are  presumed  to  be  capable  of  crime; 
be  rebutted.       y^^  proof  may  be  made  to  the  contrary.* 

The  common  law  presumption  that  a  boy  under  fourteen  is 
incapable  to  commit  the  crime  of  rape,  rests  upon  the  ground 
Impotence  of  of  physical  impoteucc  and  not  upon  want  of  discre- 
uinZ^^'^"^  tion ; «  and  it  has  been  held  that  such  a  boy  may  be 
rebutted.  indicted  for  and  convicted  of  an  assault  with  intent 

to  commit  rape.^ 

But  the  chief  means  employed  by  the  law  for  the  effectual  pro- 
tection of  infants  against  mischievous  consequences  of  their  own 
.,    ^     imprudence   or  the  sinister  designs  of  malevolently 

Incapacity  of  *^  o  ^ 

infants  to  disposed  pcrsous  with  whom  they  may  be  thrown  into 

contact,  is  the  simple  enforcement  of  the  principle  in- 
volved in  the  presumption  that  infants  are  incapable  of  binding 
themselves  by  contract,  except  for  necessaries,  and  in  respect 
Except  for  to  such  acts  to  which  the  law  may  authorize  them. 
necessaries.  Mucli  Speculation  and  argument  has  been  devoted,  by 
text-writers,  as  well  as  by  judges,  to  the  question,  what  acts  of  an 
Void  and  void-  infant  are  voidable,  and  what  void.  The  details  of 
of  infants?^  *    this  subjcct  lie  bcyoud  the  scope  of  the  present  work;' 

]b.  p.  245 ;  Law  v.  Commonwealth,  75  Va.  ^  Per  Read,  J.,  in  WiUiams  r.  State, 

885,  887  ;  Parker  v.  State,  20  Tex.  App.  14  Ohio,  222. 

451,  454;  State  v,  Adams,  76  Mo.  355,  '  "A  minor,"  says  the  judge,  render- 

re-affirmed  in  State  u.  Tice,  90  Mo.  112.  ing  the  opinion  of  the  court  (Parker,  C.  J., 

^  Commonwealth  v.  Mead,   10  Allen,  disnenting)  in  Commonwealth  r.  Green,  2 

398  ;    State    r.    Fowler,    52    Iowa,   103,  Pickering,  380,  381,  "  of  fourteen  years  of 

106.  age,  or  just  under,  is  capable  of  that  kind 

>  State  V.  Toney,   15  S.  C.  409,  414;  of    force  which  constitutes  an  essential 

Carr  v.  State,  24  Tex.  App.  562,  568.  ingredient  of  the  crime  of  rape,  and  may 

^  Tyler,  Inf.   189;  English,  C.  J.,  in  make  an  assault  with  intent  to  commit 

Dove  V.  State,  37   Ark.  261,  264.     See  that  crime,  although  by  an  artificial  rule 

4  Bla.  22  et  seq.  he  is  not  punishable  for  the  crime  itself." 

^  State  V.  Guild,  10  N.  J.  L.  163,  189.  ^  Among  the  many  treatises  and  com- 

The  boy  was,  on  his  confession,  convicted  mentaries  discussing  this  subject  may  be 

of  murder  and  executed.  mentioned  Tvler  on  Infancy  and  Cover- 

^  State  V.  Learnard,  41  Vt.  585,  589.  ture,  Simpson  on  Infancy,  Schonler's  Do- 
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it  is  deemed  sufficient  to  state  that  the  views  of  authors  and 
courts   seem  to  settle  down  to  the  simple   recognition   of  the 
natural  consequences  attending  the  doctrine  that  infants  lack 
the  power  to  contract.^    From  this  it  results  that  while  the  infant 
is  never  bound   (except  for  the  reasonable  value  of  infants  are 
necessaries  and  as  to  acts  recognized  by  the  law) ,2  excepa<5r"^ 
the  adult,  not  being  under  disability,  and  voluntarily   neceasaries. 
contracting  with  an  infant,  is  always  bound  if  the  AduUsa^o 
contract  be  beneficial  to  the  infant.     Whether  a  con-  atTukut's'*" 
tract  is  beneficial  to  the  infant  or  not  can  be  deter-  ^^^^"^^ 
mined  only  by  the  infant  on  reaching  majority,  and  in  the  last 
instance,  or  whenever,  even  at  an  earlier  period,  an  issue  involv- 
ing this  question  arises,  by  a  court  having  jurisdiction  to  decide 
such  issue.^    An  executory  contract  of  an  infant  is  not  binding 
nnless  confirmed  by  him  after  majority,  while  an  executed  con- 
tract is  binding  until  it  is  avoided.*    It  is  held,  that  any  declara- 
tions or  acts  by  the  infant  after  attaining  majority,  that  clearly 
recognize  the  existence  of  the  contract  as  a  binding  obligation, 
will  constitute  a  ratification,  although  at  the  time  of  the  declara- 
tion made,  or  the  act  done,  the  infant  did  not  know  that  he  had  a 
right  to  avoid  the  contract ;  ^  although  "  there  is  a  strong  array 
of  authorities  in  favor  of  the  severer  and  more  exacting  rule,"  to 
wit,  that  an  infant's  contract  imposes  no  liability  upon  him  until 
ratified  after  full  age,  and  such  ratification  must  have  all  the  ele- 
ments of  a  new  contract,  except  a  new  consideration.^    But  an 

mestic  Eelations,  Brigham  on  Infancy  and  See  also  Horstmeyer  v,  Connors,  A6  Mo. 

Covertare,  Everslej  on   Dumestic   Hela-  App.  115,  118,  and  authoritieft. 
tions,  Chambers  on  Infancy,  Story  on  Con-         >  Bennett's  note  to  Bingh.  Inf.  1 1 ,  note 

tracts,  Kent's  Commentaries,  &c.  (2);   Schonl.   Dom.   Bel.  §  403   et  seq.; 

^  If  a  minor  enter  into  a  special  con*  Katon,  Jr.,  note  to  4th  ed.  Reeve's  Dom. 

tract  to  do  certain  work,  he  may  avoid  Bel.  314 ;  Field's  Law  of  Inf.  &c.,  §  8 ; 

Bach  contract  and  may  recover  a  reason-  Simps.  Inf.  5 ;  Tyler,  Inf.  &  Cov.  §  8  e< 

able  compensation  for  the  work  done,  —  seq, ;  Evers.  Dom.  Bel.  794,  with  numer- 

the  damage  resulting  from  the  avoiding  ons  cases  cited  by  each  of  these  authors. 

of  his  contract  being  taken  into  considera-  Also  Neal  v.  Berry,  86  Me.  193 ;  Hill  v, 

tion  and  allowed:  Lowe  v.  Sinklear,  27  Taylor,   125  Mo.  331,  343;    Karcher  v. 

Mo.  308 ;  foUowed  in  Thompson  v.  Mar-  Green.  8  Houst.  163. 
shall,  50  .Mo.  App.  145,  148.  *  Savage  v.  Lichlyter,  59  Ark.  1,  4,  and 

^  Sach  acts  as  the  law  wonld  compel,  authorities  cited, 
and  acts  done  in  a  representative  capacity,         ^  American  Mfg.  Co.  v.  Wright,  101 

snch  as  holding  office  requiring  only  skill  Ala.   658,    qualifying    earlier    xMabama 

and  diligence,  executing  a  mere  power,  cases. 

acting  as  attorney  for  another,  and  the         ^  American  Mfg.  Co.  v,  Wright,  supra^ 

like.    See  infra,  as  to  the  capacity  of  in-  citing  authorities, 
fants  at  common  law  to  do  certain  acts. 
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infant's  deed  conveying  his  lands  without  any  or  on  a  mere  nom- 
„,^    ,  ,         inal  consideration  has  been  held  void  absolutely.^    It 

When  infant 

may  nscind  should  be  noticed,  however,  that  executory  contracts, 
^^  "^  and  contracts  executed  by  the  delivery  of  any  article 

of  personal  property,  may  be  rescinded  by  the  infant  either  before 
or  after  reaching  majority ;  *  while  the  conveyance  of  real  estate 
cannot  be  avoided  until  the  infant  has  attained  full  age.^ 

§  5.  What  Constdtutes  Neoessarlea.  -^  It  is  not  easy  to  define  by 
a  general  rule  what  constitutes  necessaries  for  which  an  infant 
^  ,  ^  ^  .        may  bind  himself.    ^^  It  is  a  flexible,  not  an  absolute 

Bale  denoing  '' 

necessaries  is     term,"  says  Thomas,  J.,  in  Breed  v.  Judd,^  ^^  having 

relation  to  the  infant's  condition  in  life,  to  the  habits 
and  pursuits  of  the  place  at  which,  and  the  people  among  whom 
he  lives,  and  to  the  changes  in  those  habits  and  pursuits  occurring 
in  the  progress  of  society."  ^'  The  question  is  a  mixed  one  of 
.  law  and  of  fact,"  says  Ragan,  C,  in  Cobbey  v.  Bu- 
a  mixed  one  of  chauau,*   "  to  be  determined  in  each  case  from  the 

particular  facts  and  circumstances."^  The  com- 
Necessariesat    mou  law,  it  is  held,  defines  necessaries  to  consist 

common  law. 

only  of  necessary  food,  drink,  clothing,  washing, 
physic,  instruction,  and  a  competent  place  of  residence ;  ^  in- 
cluding necessaries  for  his  family,^  and  for  nursing  his  lawful 
child.^  Regimentals  sold  to  an  infant  ;^^  tailor-made  clothes 
for  a  young  man  of  twenty  about  to  be  married,  instead  of  home- 
made clothing  furnished  by  the  mother ;  ^^  tools  necessary  to  carry 
on  the  business  in  which  the  minor  is  employed  by  consent  of  his 
guardian  ;  ^  a  board  bill  contracted  by  an  infant  to  enable  him  to 
attend  school ;  ^  a  good  common-school  education  ;  ^*  services  of 

1  Robinson  v.  Coolter,  6  Pickle,  705.  •  Beeler  v.  Young,  supra. 

3  Betts  V.  Carroll,  6  Mo.  App.  518,  520.  w  Coates  v,  Wilson,  5  Esp.  152  :  Lord 

B  Reeve's  Dom.  Rel.  320,  and  anthori-  Ellenborongh  said  that  "  in  these  perilous 

ties ;  Baker  r.  Kennett,  54  Mo.  82,  88 ;  times,  when  young  men  had  enrolled  them- 

Singer  Co.  v.  Lamb,  81  Mo.  221,  225 ;  selves  for  the  defence  of  the  country,  he 

Marlin  v.  Kosmjroski,  27  S.  W.  (Tex.)  should  hold  that  clothes,  so  furnished, 

1042.  were  necessaries." 

*  1  Gray,  455,  458.  "  Rundel  v.  Keeler,  7  Watts,  237,  239 ; 

<  67  N.  W.  Rep.  176, 178.  Sams  v.  Stockton,  14  B.  Mon.  232,  234. 

«  Engelbert  v.  Trozell,  40  Neb.  195,  ^  Rundel    v,   Keeler,    7    Watts,  237 ; 

205.  Davis  v,  CaldweU,  12  Cush.  512;  Mohney 

7  Shelton  v.  Pendleton,  18  Conn.  417,  v,  Evans,  51  Pa.  St.  80, 83 ;  Breed  v.  Judd, 

423,  citing  for  authority  Whitingham  v.  1  Gray,  455. 

Hill,  Cro.  Jac  494.  "  Kilgore  v.  Rich,  83  Me.  305. 

^  Price  V.  Sanders,  60  Ind.  310,  314;  ^^  Middlebury  College  t;.  Chandler,  16 

Beeler  v.  Young,  1  Bibb,  519,  520 ;  Chap-  Vt.  683, 686. 
man  v,  Hughes,  61  Miss.  339,  347 ;  Free- 
man V.  Bridger,  4  Jones,  L.  1, 3. 
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an  attorney  in  defending  an  infant  in  a  bastardy  proceeding,^  or 
in  prosecuting  an  action  for  damages  for  seduction  and  breach  of 
promise  to  marry,  in  behalf  of  an  infant  in  destitute  circum- 
stances ;  ^  filling  decaying  teeth,^  have  all  been  held  necessaries 
in  the  sense  of  binding  a  minor  contracting  for  or  benefited  by 
the  same,  and  rendering  his  estate  liable  for  the  rea-  ^^^^  ^ 
Bonable  value  thereof;    the  ontts  of  proving  actual  what  are  neces- 

saries  od  party 

necessity  being,  of  course,  upon  the  party  assertmg  asaertin^  min- 

1-    1*   i.-i*x    A  or*8  liability. 

Buch  liability.* 

An  infant  is  not  generally  bound  for  counsel  fees  as  neces- 
saries ;  but  where  there  is  no  guardian,  the  infant's  estate  is 
held  liable  for  the  fees  of  counsel  whose  services  con- 
tributed to  secure  it.^  In  Vermont,  it  is  held  that  ma^  be  neces- 
a  law-suit  may  be  necessary  for  a  minor;*  and  in  **"*' 
Texas  an  attorney  is  entitled  to  his  reasonable  compensation  for 
instituting  a  suit  in  behalf  of  an  infant  at  the  request  of  a  next 
friend,  and  recovering  for  him  money  or  property,  on  the  ground 
that  a  refusal  of  such  claim  would  establish  a  rule  which  would 
operate  to  the  prejudice  of  the  class  which  it  is  designed  to 
protects 

On  the  other  hand,  matters  which  pertain  only  to  the  preserva- 
tion, protection,  or  security  of  the  infant's  property  are  generally 
excluded  from  the  class  of  necessaries  in  this  sense,   ,.  ,  ,. 

'    Protection  of 

however  beneficial  they  may  be  ;  whatever  relates  to  minor's  prop- 

the  property,  is  the  legitimate  business  of  a  guardian,  among  neoes- 

and  if  transacted  by  the  infant  may  be  avoided  at  his  *"^' 
election.®    Hence,  an  infant  is  not  bound  for  legal  services  ren- 
dered at  the  request  of  his  guardian,  to  protect  the 

title  to  his  estate,  but  only  the  guardian.^    Nor  is  the  ney'a  fees  for* 

minor  liable  for  the  fees  of  a  guardian  ad  litem?^  teSn|*war^T 

The  board  of  horses,  though  used  in  the  minor's  busi-  eetote*  "^ 
ness  of  a  hackman,  and  occasionally  to  carry  his        ^^  , 

family  out  to  ride,  cannot  be  held  to  be  within  the  bones  uaed 

lit    ^VttWI     A 

class  of  necessaries  for  which  an  infant  is  to  be  held  basineas. 


»  Barker  ».  Hibbard,  54  N.  H.  539.  ^  Searcy  v.  Hunter,  81  Tex.  644,  647. 

*  Mimsoii  V.  Washband,  Si  Conn.  303.  >  N.  H.  Fire  Ins.  Co.  v.  Noyes,  33 
<  Strong  V.  Foote,  43  Conn.  203,  205.  N.  H.  345,  351. 

*  Johnflon  v.  Lines,  6  Watte  &  S.  80,  •  Phelps  W.Worcester,  11  N.H.  51,  53; 
82.  Englebert  o.  Trozell,  40  Neb.  195. 

*  Epperson  v.  Nngent,  57  Miss.  45,  47.  ^^  Englebert  v,  Troxell,  40  Neb.  195, 

*  ThiaU  17.  Wright,  38  Vt.  494.  304. 
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Nor  hones. 


And  the  like. 


liable.^  Nor  is  a  horse  necessary,  in  the  technical 
sense,  to  a  minor,  who  uses  him  in  the  cultivation  of 
land.*  Courts  have  generally  excluded  from  the  term 
^^  necessaries "  horses,  saddles,  bridles,  pistols,  liquors,  fiddles. 
Thou  ha  rid-  chronometers,  &c.  ;*  but  the  rule  that  a  riding- 
ing  horse  may    horsc  mav  uot  be  regarded  as  necessary  for  a  minor, 

be  necesMry*  ^  *->  mi 

'.is  not  inflexible.^  A  contract  for  the  insurance  of  a 
sure  minor's  minor*s  property  against  loss  or  damage  by  fire  has 
aga^st'fire  been  held  not  to  bind  the  minor  on  the  ground  that  it 
notbmding.  ^^^  nccessary.^  So  an  infant  does  not  make  him- 
self liable  for  the  expense  of  repairing  his  dwelling-house  con- 
tracted for  by  him,  although  such  repairs  were  necessary  for  the 
prevention  of  immediate  and  serious  injury  to  the  house;*  nor 
for  materials  furnished  to  enable  him  to  build  a  dwelling-house 
on  his  land  ;  ^  nor  is  a  minor's  property  subject  to  a  mechanic's 

lien.^  Whether  a  watch  and  chain  is  necessary  to 
an  infant  of  eighteen  was  referred  by  the  judge  to  a 
jury,  and  by  them  negatived.^  While  a  common- 
school  education  is,  a  college  education  is  not,  ranked 
among  those  necessaries  for  which  a  minor  may  ren- 
der himself  liable.^^  Even  though  the  money  to  defray 
the  expenses  of  a  minor's  trip  abroad  was  expended 
Monej  paid  for  for  her  benefit,  and  the  trip  was  prudent  and  proper, 
DeTeslary^f  J^^  ^^  ^^  guardiau  fumishcs  means  suitable  to  her 
guardian?  *8®  ^"^^  estate,  a  third  party  has  no  right  to  inter- 
fere, and  cannot  recover  money  so  expended  without 
the  guardian's  consent.^^  Money  paid  at  a  minor's  request  to 
relieve  him  from  draft  for  military  duty  is  not  recoverable  against 
a  plea  of  infancy .^^ 

An  infant  is  only  liable  for  necessaries,  when  he  has  no  other 
means  of  obtaining  them  than  pledging  his  personal  credit.     If 


Watch  and 
chain  held  not 
necessary. 

Common- 
school  educa- 
tion is  neces- 
sary, but  not 
college  educa- 
tion. 


1  Merriam  v,  Cunningham,  11  Cush. 
40,  44. 

3  Grace  v.  Hale,  2  Hamph.  27,  30; 
Kainwater  r.  Durham,  2  Nott.  &  McC. 
524  (decided  by  a  divided  court). 

8  McKauna  o.  Merry,  61  111.  177,  179. 

*  Owens  ».  Walker,  2  Strobh.  Eq.  289, 
296;  McKanua  c.  Merry,  61  III.  177, 179. 

*  N.  H.  Fire  Ins.  Co.  t'.  Noyes,  32  N.  H. 
345,  350. 

^  Tupper  V.  Cad  well,  12  Met.  (Mass.) 
559,  563;  West  v,  Gregg,   1   Grant,  53; 


Wallis  V.  BardweH,  126  Mass.  366;  Phil- 
lips 17.  Lloyd,  18  R.  I.  99;  Horstmeyer  v. 
Connors,  56  Mo.  App.  115. 

7  Freeman  v.  Bridger,  4  Jones,  L.  1  ; 
Allen  V,  Larduer,  78  Hun,  603. 

8  Bloomer  v.  Nolan,  36  Neb.  51,  55. 
*  Welch  v.  Olmstead,  90  Mich.  492. 

^  Middlebory  CoUege  v.  Chandler,  16 
Vt.  683,  685. 
11  McKanna  v.  Merry,  61  lU.  177, 180. 
^  DorreU  v,  Hastings,  28  Ind.  478. 
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he  is  under  the  care  of  a  parent  or  guardian  who  ^.^^^  ^^^^ 
has  the  means  and  is  willing  to  furnish  what  is  ac-  '^  p^^^^t  <"' 
tually  necessary,  he  cannot,  without  the  consent  of  not  bind 
such  parent  or  guardian,  bind  himself  for  articles  ouTtheir^* 
which,  under  other  circumstances,  might  be  deemed  *^°**°^ 
necessaries.    The  person  dealing  with  an  infant  is  bound,  at  his 
peril,  to  inquire  whether  he  is  in  a  situation  to  bind  himself  for 
necessaries  ;  ^  and  where  an  infant  lives  with  his  parent  or  guar- 
dian, it  will  be  presumed  that  he  is  properly  maintained ;  ^  and 
the  father's  poverty  is  not  a  sufficient  ground  to  make  the  infant 
liable.'     But  with  the  reason  of  this  rule,  the  rule 
itself  ceases;  if  a  minor  cannot  safely  live  with  his  if  the  minor 
father,  and  elopes  for  fear  of  personal  violence  and  driven  from 
abuse,  the  father  is  liable  for  necessary  support  and  ^*™®' 
education  furnished  to  such  child  by  a  stranger.^ 

The  better  authority  at  common  law  negatives  the  Minor  is  not 
liability  of  an  infant  for  money  directly  lent  to  him,  for*^mo*nev'' 
though  expended  in  the  purchase  of  necessaries ;  ^  but  ^^^^  h»'™- 
in  equity  the  lender  of  the  money  may  be  subrogated   nabiiitrTSlT 
to  the  rights  of  the  seller  of  the  goods,  even  against  ^  enforced, 
the  infant;^  and  it  is  held  questionable  whether   courts  might 
not  to  some  extent  consider  money  necessary  for  a  minor."^ 

Whether  articles  furnished  an  infant  belong  to  a  Jodf^  deter- 
class  for  which  he  is  bound  to  pay,  is  held  to  be  a  cUssof^artfcies 
matter  of  law  to  be  judged  by  "the  court ;  but,  being  "Irier^but 
of  such  class,  then  whether  they  were  necessary  and  whether  suit- 
suitable  to  the  condition  and  estate  of  the  infant,  and  reasonable,  is 
of  reasonable  prices,  must  be  left  to  the  jury.^  the  jury. 

But  the  law  does  not  protect  infants  from  liability,  in  a  civil 
action,  for  damages  occasioned  by  their  tortious  acts. 
Lord  Mansfield  says,^  that  ^^  the  privilege  of  infants  is   for  torUous 
given  as  a  shield^  and  not  as  a  sword"  from  which  he  *^*** 

1  Kliiie  V.  L'Amourenx,  2  Paige,  419;  v.  Cobum,  7  N.  H.  368;  Kilgore  v.  Rich, 

Guthrie  v.  Morphy,  4  Watte,  80 ;  Free-  83  Me.  305. 
man  v.  Bridger,  4  Jones,  L.  1.  7  Bent  v.  Manning,  supra. 

*  ConnoUy  v.  HoU,  3  McCord,  L.  6,  8 ;  «  Beeler  v.  Young,  1  Bibb,  519 ;  Mer- 
Wailing  r.  Toll,  9  Johns.  141;  Phelps  v.  riam  v.  Cnnningham,  11  Cush.  40,  44; 
Worcester,  11  N.  H.  51,  53.  Glover  v,  Ott,  1  McCord,  L.  572 ;  Engle- 

'  Hoyt  V.  Casey,  114  Ma.«.  397.  bert  v.  Troxell,  40  Neb.  195 ;  McKanua  u, 

*  Stanton  r.  Willson.  3  Day,  37,  56.  Merry,  61  111.  177;  Johnson  v.  Lines,  6 

*  Bent  o.  Manning,  10  Vt.  225,  229.  Watts  &  S.  80,  84 ;  Tupper  v.  Cadwell,  12 
«  Marlow  r.  Fitfeild,  1  Pere  Wms.  558 ;     Met.  (Mass.)  559,  563. 

Price  r.  Sanders,  60  Ind.  310,  815 ;  Conn         9  Zouch  v.  Parsons,  3  Burr.  1794, 1802. 
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deduces  the  rule,  "  That  it  never  shall  be  turned  into  an  offensive 
weapon  of  fraud  and  it^'ustice.^*  It  seems  that  this  statement 
ought  to  be  understood  as  subject  to  the  same  distinction  which 
is  made,  as  above  stated,  in  respect  to  the  doli  capax  and  dolt 
incapax  of  infants  in  criminal  cases ;  for  it  would  be  inconsis- 
tent to  hold  an  infant  responsible  for  an  act  in  a  civil,  and  not 
responsible  for  the  same  act  in  a  criminal  proceeding,  on  the 
ground  that  the  infant,  not  having  discretion,  cannot  commit 
wrong.^  But  in  cases  of  tort  committed  by  force,  the  liability 
of  infants  is  ascribed  to  the  principle  that  in  case  of  civil  injuries 
with  force  the  intention  is  not  regarded,^  so  that,  in  such  cases, 
the  doctrine  holds  good  that  an  infant  is  liable  for  a  tort  in  the 
same  manner  as  an  adult.^  The  current  of  decisions  in  America 
is  now  undoubtedly  to  the  effect  that  infancy  is  no  defence  to  an 
Liability  for  action  for  Obtaining  loans  or  property  upon  the  fraud- 
reMniaHon  ©r  ^^cnt  representation  of  majority,  disavowing  earlier 
foliage.  English  and  American  cases  to  the  contrary.*    But 

the  fraud  must  be  clearly  distinguishable  from  the  contract ;  the 
recovery  must  be  upon  a  cause  of  action  ex  delicto,  without  giv- 
ing effect  to  the  contract,  although  the  fraud  may  be  connected 
with  it.* 

Other  acts,  besides  contracts  for  necessaries,  are  recognized  by 
the  law  as  binding  upon  infants,  depending  for  their  validity  upon 

Acts  binding  ^S^  ^^^  ^^^  ^^  ^^^  infant  Thus,  according  to  Black- 
infante.  stoue,®  a  female  may  be  betrothed  or  given  in  mar- 

riage at  the  age  of  seven  years ;  is  entitled  to  dower  at  nine ; 
may  consent  or  disagree  to  marriage,  and  also,  under  a  rule  intro- 
duced by  the  ecclesiastical  courts,  bequeath  personal  property  at 
twelve ;  ^  choose  a  guardian  at  fourteen ;  be  executrix  at  seven- 
teen ;  and  is  of  full  age  at  twenty-one.  A  male,  on  the  other 
hand,  may  take  the  oath  of  allegiance  at  the  age  of  twelve  years ; 
consent  or  disagree  to  marriage,  choose  a  guardian,  and  bequeath 

1  Reeve's  Dom.  Bel.  325.     See  also         *  Tyler,  Inf.  §  126 ;  Rice  p.  Bojer,  108 

School.  Dom.  Rel.  §  426.  —  An  infant  un-  Ind.  472,  475. 

able  to  distingnish  right  from  wrong  can         *  Note  by  Eaton,  Jr.,  to  Reeve's  Dom. 

hardly  be  said  to  commit  a  tort.  Rel.  325 ;  3  Kent,  241. 

«  Tyler,  Inf.  §  123,  citing  a  number  of         •  1  Bla.  463. 
cases  in  which  the  infants  were  held  liable         ^  By  1  Vict.  c.  26,  no  person  ander  the 

without  reference  to  the  question  of  iuten-  age  of  twenty-one  years  can  now  wiU  real 

tion ;  Reeve's  Dom.  Rel.  324.  or  personal  property. 

<  Conway  v.  Reed,  66  Mo.  346,  350. 
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personal  property  at  fourteen ;  be  executor  at  seyenteen,  and  is  of 
full  age  at  twenty-one. 

§  6.    Termination  of  the  Status  of  Infancy.  —  It  is  obviously  im- 
possible to  ascertain  the  precise  age  at  which  an  individual  ripens 
into  that  maturity  of  intellect  which  the  law  deems  Necessitj  of 
necessary  to  authorize  him  to  act  wa  juri9.    Were  it  majont^y ' 
practicable,  this  age  would  be  found  to  vary  greatly  ^''* 
in  different  individuals :  some  would  need  the  fostering  care  and 
protection  which  the  law  accords  to  infants  at  an  age  when  others 
possess  sufficient  intellectual  vigor  to  be  safely  left  to  take  care  of 
themselves.     But  it  is  indispensably  necessary  that  the  individu- 
als themselves,  as  well  as  those  who  deal  with  them,  should  know 
upon  what  footing  they  stand  to  each  other ;  and  this  can  only  be 
accomplished  by  a  positive  law  fixing  9ome  age  at  which  the  legal 
status  of  infancy  shall  be  conclusively  presumed  to  cease,  and 
that  of  the  mature  individual  to  ensue.    Different  nations  and  dif- 
ferent States  of  the  same  nation  have  reached  different  conclusions 
as  to  the  legal  age  of  majority  which  shall  most  nearly  coincide 
with  the  natural  maturity  of  individuals.    Thus  the  Roman  law 
fixes  the  completion  of  the  twenty-fifth  year  as  the  major  cetas 
(majority);^  which,  in  respect  to  males,  is  followed 
by  Spain  and  Holland.^    The  common  law  of  Eng-  Uy  at  common 
land  fixes  the  age  of  twenty-one  years  for  both  sexes 
as  the  period  of  majority,  which  is  followed  in  all  the  States  of 
the  Union  as  to  males ;  but  females  are  declared  to  be  of  full  age 
at  eighteen  by  the  statutes  of  Arkansas,'  California,*  States  deciar- 
Colorado,*  Dakota,«  Idaho,^  Illinois,' Iowa,*  Kansas,^  ^^^^^^^.""^ 
Maryland,^^  Minnesota,^  Missouri,^  Nebraska,^*  Ne-  *^°- 
vada,^  Ohio,^'  Oregon,"  Vermont,^  and  Washington.^*    In  the 

1  Bnt  infanti,  haTiDg  arriyed  at  the  age  >  Civ.  Code,  1 887,  §  2509. 

of  paberty,  had  power  to  bind  themselvea  "*  Rey.  St.  1887,  §  2405. 

in  yariooB  wajs;  and  minors  conld  attain  >  St.  &  Cnrt.  St.  ch.  64, 1 1.    See,  for 

the  legal  standing  of  full  aged  persons  bj  a  constmction  of  this  statnte,  Stevenson 

imperial  grant :  Salkowski's  Inst  §  60;  v.  Westfall,  18  UL  209. 

S  Kent,  233.  •  Code,  1888,  $  3428. 

s  2  Kent»  233.    Kent  adds  that  bj  the  ^  Gen.  St.  1889,  §  3868. 

French  CivO  Code  the  age  of  fnll  capacity  u  2  Md.  Code,  1888,  Art.  93,  pL  192. 

is  twenty-one  years,  except  that  twenty-  ^  Gen.  St.  1891,  J  5741. 

five  yean  is  the  majority  for  contracting  ^  Rev.  St  1889,  §  5278. 

marriage  withoat  paternal  consent  by  the  i^  Comp.  St  1891,  ch.  34,  §  1. 

male,  and  twenty-one  by  the  female,  citing  u  Qen.  St  1885,  $  4943. 

Code  Civil,  §§  145.  488.  M  Rev.  St  1890,  9  3136. 

•  Dig.  1884,  §  3464.  w  2  HiU's  Ann.  St  1887,  {  2961. 

•  Civ.  Code,  1885,  §  25.  M  Rev.  L.  1894, 9  2786. 

•  Jackson  v.  Allen,  4  Col.  263,  269.  »  2  Code,  1891,  {1134. 
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In  Other  States  Other  States,  either  by  express  provision  of  statute, 

^^r^wenty-  ^^  ^^  ^^^  absence  of  statutory  provision  by  the  com- 

one.  Qxon  law,  both  sexes  attain  majority  at  the  age  of 

Effect  of  mar-  t^^nty-one  years.    In  a  number  of  States  the  raar- 

ri«l^  on  status  riage  of   a  female  infant  to  a  male  adult,^  or  the 

of  111  fancy* 

simple  marriage  of  a  female,  terminates  the  status 
of  infancy,  or  merges  it  in  that  of  a  feme  covert,*  and  in 
Utah,^  as  well  as  in  the  States  of  lowa,^  Louisiana,^  and 
Texas,^  males  as  well  as  females  are  emancipated  or  attain  the 
status  of  majority  by  marriage.  In  cases  of  females,  marriage 
necessarily  terminates  the  father's  right  to  the  custody  and  ser- 
vices of  the  infant,  without  express  statutory  provision.^ 

The  subject  of  emancipation  is  of  little  practical  importance 
in  the  United  States.  In  the  Roman  law  great  changes  were 
EmancipaUon  '"^rought  in  the  privileges  and  liabilities  of  a  child  by 
of  infants.  j^s  emancipation,  the  effect  of  which  is  still  largely 
predominant  in  Louisiana.  In  England  the  chief  significance  of 
emancipation  was  to  test  whether  a  child  had  or  had  not  acquired 
a  settlement  in  a  parish,  so  as  to  cast  the  burden  of  a  pauper's 
support  upon  it.®  The  same  question  has  arisen  in  some  of  the 
States,  and  thus  given  prominence  to  the  effect  of  emancipation 
upon  the  status  of  an  infant  in  determining  the  liability  of  con- 
tending parishes  for  his  or  her  support.®  The  most  important 
consequence  of  emancipation  in  this  country  is  that  it  may  give 
the  infant  a  right  to  his  own  earnings,  which  otherwise  belong  to 
the  father  or  mother.^^  Hence,  if  a  father  has  relinquished  all 
right  to  the  earnings  of  his  minor  son,  property  purchased  there- 
with by  the  son  is  not  liable  for  the  father's  debts  ;^^  but  until 


1  As  in  Washingtou  :  Code,  1891, 
§  1134. 

3  For  iDstaDce  in  Maryland,  Nebraska 
(if  over  sixteen:  Comp.  St.  1891,  ch.  34, 
§  1),  Oregon  and  Texas. 

8  Comp.  L.  1888,  §2560. 

*  Code,  1888,  §3428. 

»  Saund.  Voorh.  C.  C.  1889,  art.  379. 

«  Rev.  St.  1879,  §  4857.  Prior  to  1848, 
a  female  infant  was  not  folly  emancipated 
by  her  marriage :  Burr  v.  Wilson,  18  Tex. 
367. 

7  Aldrich  v.  BenneU,  63  N.  H.  415. 

8  Kvers.  Dom.  Rel.  pt.  II.  ch.  4,  p.  590. 
»  Sherburne  v.  Hartland,  37  Vt.  528 ; 

Nortbfield  v.  Brookfield,  50  Vt.  62,  65; 


Calais  v.  Marshfield,  30  Me.  511. 522,  citing 
earlier  Maasacbnsetts  cases:  Tremont  v. 
Monnt  Desert,  36  Me.  390 ;  OmevUle  v. 
Glenbnrn,  70  Me.  353.  Emancipation 
may  be  inferred  from  proof  that  one  has 
become  of  foil  age :  Baldwin  v.  Worcester, 
66  Vt.  54. 

^  See  Tyler  on  Inf.  §  137.  After  eman- 
cipation, a  minor  may  recover  the  wages 
for  his  work  against  his  father  as  well  aa 
against  strangers:  Wright  v.  Dean,  79 
Ind.  407;  Nightingale  v.  Worthington,  15 
Mass.  261,  263. 

u  Furrh  v.  McKnight,  6  Tez.  Cir.  R. 
583. 
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Bome  act  of  emancipation  be  shown,  the  minor's  property  is  liable 
to  his  father's  creditors.^  Marriage  of  the  minor  son,  with^  or 
witliout'  the  father's  consent,  emancipates  him,  and  there  is 
little  doubt  that  when  an  infant  daughter  marries  she  is  thereby 
emancipated  from  parental  control.^ 

Emancipation  does  not,  in  the  United  States,  enlarge  or  affect 
the  minor's  capacity  to  make  a  contract,  except  as  it  releases  him 
from  his  father's  control  in  the  matter  of  his  earnings.^ 

Power  conferred  upon  courts  to  remove  the  disability  of  minors 
constitutes  a  special  power,  not  exercised  in  the  coui*se   statutes  au- 
of  the  common  law;  and  where  the  record  fails  to  couitsTo^re; 
show  the  facts  necessary  to  invest  the  court  with  u^^of  minora" 
jurisdiction,  its  order  removing  the  minor's  disabili-  Jousunledl 
ties  is  void.* 

By  the  common  law  the  ordinary  rule  of  computing  time  is 
departed  from  in  determining  the  date  of  an  infant's  majority. 
The  rule  is  that  the  infant  attains  full  age  on  the  last  ^ 

°  ComputiD^ 

day  of  the  year  completing  the  period  of  infancy ;  date  of  ma- 
and  since  the  law  recognizes  no  fraction  of  a  day,  it  ^'^  ^' 
results  that  both  the  day  of  the  birth  and  of  the  anniversary  are 
reckoned  in  full,  thus  shortening  the  period  of  infancy  by  one 
day.^  The  rule  has  been  followed  in  some  of  the  States;^  but 
it  was  strongly  condemned  by  Redfield  in  his  work  on  Wills,^ 
and  abolished  by  statute  in  California  ^^  and  Dakota,^^  enacting 
that  the  period  of  minority  is  to  be  computed  from  the  first  min- 

^  Schuster   v.   Banman   Jewelry  Co.,  than  forty-eight  honrs  before  he  has  com- 

79  Tex.  179,  183.  pleted  his  twenty-first  year,  as  appears 

*  Commonwealth  v,  Graham,  157  Mass.  from  the  anonymons  case  reported  in  1 
73,  75.  Salk.  44.    See  remarks  of  Holt,  C.  J.,  in 

'  Commonwealth  v.  Graham,    supra  ;  Howard's  Case,  2  Salk.  625. 
Sherburne  v.  Hartland,  37   Vt.  528,  529.  »  State  ».  Clarke,  3  Harr.  (Del.)  557, 

Bat  in  Maine  it  was  held  that  the  son's  558 ;   Hamlin  v.  Stevenson,  4  Dana,  597  ; 

marriage  without  the  father's  consent  does  Wells  v.  Wells,  6  Ind.  447. 
not  emancipate  him ;  White  v.  Henry,  24         »  1  Redf.  on  W.  20  et  seq.  After  citing 

Me.  531,  533.  Swinburne,  Blackstone,  Kent,  Bingham, 

*  Aldrich  i;.  Bennett,  63  N.H.  415;  Burr  and  Metcalf  as  so  laying  down  the  rule, 
V.  Wilson,  18  Tex.  367,  370  (under  the  he  emphatically  dissents  therefrom,  re- 
Spanish  law).  marking  that  it  is  to  be  deemed  "  scarcely 

fi  Taunton  v.  Plymouth,  15  Mass.  203  ;  less  than  a  blunder,  which  for  the  good 

Person  v.  Chase,  37  Vt.  647, 649 ;  Hoekins  sense  of  the  thing  "  he  wished  to  see  set 

c.  White,  13  Mont.  70,  76.  right. 

*  Hindman  v,  O'Connor,  54  Ark.  627,  w  Qanahl  v.  Sober,  5  Pac.  R.  80;  C.  C. 
642.  1885,  §  25. 

^  Under  this  rule  a  person  may  become        n  q.  q.  1337^  |  2509. 
of  age  within  a  fraction  of  an  hour  less 
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tite  of  the  day  of  birth  to  the  first  minute  of  the  day  completing 
the  period.^ 

§  7.  The  Right  of  Parents  to  the  Cnstody  of  their  Children.  — 
The  father,  and  second  to  him  the  mother,  is  the  natural  guar- 
^  .  ^    .       dian  of  the  child,  —  not  only  in  the  feudal  sense,  ap- 

The  father  is  .  "^  ^     ^  . 

the  natural  plicablc  primarily  to  the  father  of  an  heir  apparent, 
^^^**^"'^^"*  whose  guardianship  terminated  when  the  heir  attained 

the  age  of  fourteen,  but  in  the  natural  and  popular  sense,  which 
ascribes  to  the  father  the  duty  and  right  to  guards  maintain,  and 
educate  his  child  during  its  infancy.^  Eversley  points  out^  that 
the  relationship  of  parent  and  child  is  a  strong  and  powerful  tie, 
the  proper  regard  for,  and  sanctity  of  which  is  necessary  for  the  co- 
hesion of  States  as  well  as  of  families.  '^  It  is  a  natural  instinct," 
he  says,  "which  impels  those  who  have  brought  children  into 
the  world  to  shield,  nourish,  and  support  them  till  their  early 
weakness  has  changed  into  mature  strength."^  In  recognition 
of  this  law  of  nature,  the  common  law  of  England  and  numerous 
English  and  American  statutes  designate  the  father  as  the  guar- 
dian of  his  children,  bound  on  the  one  hand  to  maintain,  protect, 
and  educate  them,^  and  entitled,  on  the  other  hand,  to  their  cus- 
tody and  control  during  their  infancy.^ 

It  does  not  lie  within  the  scope  of  this  treatise  to  discuss  the 
disabilities  and  rights  of  infants,  further  than  may  be  necessary 
to  point  out  the  powers  and  liabilities  of  guardians  in  so  far  as 
they  are  amenable  to  the  law.  It  is  considered  sufficient,  there- 
fore, to  mention,  in  this  connection,  the  rights  and  duties  of  the 
father  and  mother  between  each  other,  and  between  them  and  a 
statutory  guardian,  and  incidentally  between  them  and  strangers. 

The  father  is  entitled  to  the  custody  of  his  infant  child/  even 

^  So  that  a  male  bom  on  the  1 1  th  daj  the  father  is  nnknown."    See  lemarks  of 

of  April  is  of  full  age  on  the  11th  day  Kent  in  Lect.  XXIX.  2  Comm.  189  et  seq. 
of    April   twenty-one   years   thereafter :         *  1  Bla.  446. 
Granahl  v,  Soper,  supra.  ^  The  power  of   a  father  nnder  the 

^  Eyers.  Dom.  Rel.  pt.  IL  ch.  1,  p.  534.  ancient  Roman  law  included  the  right  to 

*  lb.,  pt.  II.  ch.  1,  §  I.  sell  or  kill  his  children,  and  ended  only 

*  Blackstone  (book  1,  p.  447),  quotes  with  their  death  or  emancipation ;  but  the 
from  Montesqnien  (Spirit  of  Law,  book  23,  atrocity  of  this  law  cansed  it  to  fall  into 
ch.  2),  to  show  that  the  establishment  of  disuse,  and  it  was  looked  upon,  says  Kent, 
marriage  in  all  civilized  States  is  buUt  on  as  obsolete  when  the  Pandects  were  com- 
this  natural  obligation  of  the  father  to  piled.  The  Emperor  Constantino  made 
provide  for  his  children ;  '*  for  that  ascer-  the  killing  of  an  adult  son  a  capital  crime : 
tains  and  makes  known  the  person  who  is  2  Kent,  203.  See  note  (3)  p.  6,  §  7,  of 
bound  to  fulfil  this  obligation ;  whereas,  Woerner  on  A  dm. 

in  promiscuous  and  illicit   conjunctions,         t  Matter  of  Scarritt,  76  Mo.  565,  582; 


§7 


BIGHT  OF  PARENTS  TO  CUSTODY  OF  THEIE  CHILDREN. 


19 


against  its   mother,^    unless  its  tender  age  requires  Right  of  the 
the  fostering  care  of  the  mother,  if  she  be  proved  to  JustSy^^of^Ws 
be  worthy  and  qualified.*    This  right  of  custody  ex-  ^afni^t'thr 
tends  to  one  adopting  a'  child,  against  all  but  its  nat-  niother. 
ural  parents;  and  even  against  them  if  they  make  b'^ido*yon^*' 
themselves  parties  to  the  contract  of  adoption;^  but 
by  the  common  law  a  father  cannot  irrevocably  divest  himself  of 
his  right  and  duty  to  the  custody  and  charge  of  his  child,  on  the 
ground  of  public  policy,*  and  this  principle  has  been  held  to  affect 
the  construction  of  a  contract.*    A  verbal  agreement  yg^bai  con- 
by  a  father  placing  his  child  in  the  custody  of  another  ^^jiJ^q^JJ^® 
durins:  her  minority,  does  not  estop  him  from  re-  other's  custody 

-  _  does  not  estop 

claiming  that  custody,^  unless  the  relation  between  m  father  from 
the  child  and  the  person  to  whom  it  was  committed   ^^  •»°^»"8 "» 
has  been  of  such  duration  and  character  that  the  happiness  of 
the  child  would  suffer  by  severing  it.^     The  father  ^  ,  ^ 

•^  °  til        "^^ "®  ™*y  °y 

may,  by  a  contract  made  in  conformity  with  the  law,  lawful  contract 
in  terms  "  clear,  definite,  and  certain,"  relinquish  his  ^^  ******"* 
right  to  the  custody  of  his  child  to  a  third  person;^  in  such 
case  the  subsequent  appointment  of  a  statutory  guardian  does  not 
avoid  the  right  of  the  person  or  institution  to  whom  the  custody 
of  the  child  was  committed  ;^  but  he  cannot  transfer  the  custody 
of  the  person  of  his  child,  not  adjudged  to  be  a  proper  sub- 
ject by  due  course  of  law,  to  a  penal  institution;^^  a  statute 


State  V.  Bankfl,  25  Ind.  495,  500 ;  State  o. 
Bichardflon,  40  N.  H.  272 ;  McGlennan  v, 
Margoiuki,  90  Ind.  150,  155 ;  Brooke  v, 
Logan,  112  Ind.  183,  185. 

1  People  ».  Mercein,  3  Hill  (N.  Y.), 
399,  421,  423 ;  Johnson  v,  Terry,  34  Conn. 
259,  263 ;  People  v,  Chegaraj,  IS  Wend. 
637, 642 ;  State  v.  Barney,  14  R.  L  62. 

2  State  V.  Paine,  4  Humph.  523,  536; 
Commonwealth  r.  Smith,  1  Brewst.  547, 
549  ;  State  v.  Kirkpatrick,  54  Iowa,  373 ; 
Commonwealth  r.  Hart,  14  Phila.  352.  In 
"Sew  Jersey  a  statute  gives  the  custody  of 
infants  tmder  seven  years  to  the  mother, 
if  she  be  not  unfit :  State  v.  Baird,  18  N.  J. 
£q.  194,  198,  which  statute  is  held  to  be 
constitutional :  Bennett  v.  Bennett,  13 
N.  J.  Eq.  114. 

*  Matter  of  Clements,  78  Mo.  352.  See, 
as  to  the  status  of  adopted  children, 
post,  §  10. 

*  Kay,  J.,  in  Matter  of  Scarritt,  76  Mo. 


565,  582  et  seq.,  quoting  Schoul.  Dom.  HeL 
342  et  seq.,  and  Hurd  on  Habeas  Corpus, 
461. 

'  Matter  of  Scarritt,  supra ;  see  dis- 
senting opinion  of  Henry,  J.,  p.  589  etseq, 

>  Brooke  v.  Logan,  112  Ind.  183,  cit- 
ing numerous  authorities,  p.  185 ;  Washaw 
r.  Gimble,  50  Ark.  351,  and  authorities 
cited,  p.  354 ;  Wishard  v.  Medaris,  34  Ind. 
168  (a  contract  in  writing  by  a  mother, 
but  specifying  no  time). 

7  Clark  &.  Bayer,  32  Ohio  St.  299,300; 
Hoxsie  V.  Potter,  17  AtL  R.  (R.  I.)  129 ; 
State  v.Libbey,  44  N.  H.  321 ;  Merritt  v. 
Swimley,  82  Va.  433,  438 ;  and  see  cases 
tfi/ra,  under  note  5,  p.  20. 

^  Drumb  v.  Keen,  47  Iowa,  435,  437 ; 
Miller  t%  Wallace,  76  Ga.  479,  487  ;  State 
V.  Barrett,  45  N.  H.  15. 

^  People  V.  Kearney,  31  Barb.  430. 

^  Commonwealth  i^.  McKeagy,  1  Ashnk 
248,  259. 
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Statute  author-  authorizing  Commitment  of  a  child  to  a  reform  school 
ment  of  a  child  without  trial  is  Unconstitutional.^  The  anxious  purpose 
itituCL'im-  of  courts  in  deciding  the  relative  rights  of  litigants 
constitutional,  (usually  in  habeas  corpus  proceedings)  to  the  custody 
Child's  welfare  of  infants,  and  to  the  accomplishment  of  which  all 
mount^consid-  othcF  Considerations  are  usually  held  to  be  secondary, 
T^'iTor^ToT  is  tli«  welfare  and  best  interest  of  the  children.^ 
its  possession.  Hcnce,  whcrc  a  father,  or  mother,  or  both,  volunta- 
rily release  the  custody  of  a  child  to  a  third  person,  such  contract 
will  be  held  binding  if  the  child  is  well  cared  for  and  unwilling 
to  return  to  its  parent,*  and  revocable  only  for  suflScient  legal 
reason.*  The  rights  and  feelings  of  those  who  have  for  years 
discharged  the  obligations  of  parents,  and  who  entertain  for  the 
object  of  their  solicitude  and  care  a  love  and  affection  hardly  sec- 
ond to  parental  love,  should  not  be  entirely  disregarded,  especially 
when,  as  is  generally  the  case,  the  attachment  is  mutual  between 
the  child  and  those  standing  in  l(fco  parentis.^ 

So  the  father  may,  by  immoral  or  vicious  habits  or  conduct,*  or 
Ri  ht  to  cus.  ^^  ill-usage  of  the  child,"  forfeit  his  parental  right.  lu 
todv  maj'  be      such  cases  courts  will  exercise  a  discretion  in  awarding 

the  custody  of  the  child  as  its  welfare  may  demand,* 
and  deter-  Consulting,  if  it  appear  advisable,  the  child  itself  as  to 
right'of"'  such  custody .»  Statutes  conferring  such  discretion 
custody.  on  courts  in  cases  of  disputed  rights  of  custody,  have 

1  People  r.  Turner,  55  111.  280,  284  ;  ^  People  v. ,  19  Wend.  16;  State 

State  V.  Raj,  63  N.  H.  406.  v.  Grisby,  38  Ark.  406, 409. 

^  See  infra,  as  to  the  forfeiture  of  the         *  Per  Story,  J.,  in   United    States  v, 

right  to  custody.  Green,  3  Mason,  482,  485  ;   Matter  of 

«  Coflfee  V.  Black,  82  Va.  567;  Curtis  Holmes,  19  How.  Pr.  329,  332;   Lapitino 

r.  Curtis,  5  Gray,  535 ;  Dumain  v.  Gwynne,  v.  De  Giglio,  6  Phila.  304 ;  Gardenhire  v, 

10  Allen,  270.  Hinds,l  Head,  402. 410 ;  Matter  of  MitcheU, 

♦  Bentley  v.  Terry,  59  Ga.  555;  Re  R.  M.  Charlton,  489,  494 ;  Estate  of  Lin- 
Murphy,  12  How.  Pr.  513;  Janes  v.  Cleg-  den,  Myr.  215;  In  re  Bort,  25  Kans.  308; 
horn,  54  Ga.  9,  14;  Matter  of  McDonles,  Corrie  v.  Corrie,  42  Mich.  509;  People  v. 
8  Johns.  328,  331 ;  Enders  v.  Enders,  164  Brown,  35  Han,  324.  In  Kansas  an  infant 
Pa.  St.  266.  was  expatriated  and  sent  to  a  grandmother 

*  Per  Henry,  J.,  dissenting,  In  re  Scar-  in  England  on  the  ground  that  its  welfare 
ritt,  76  Mo.  565,  592 ;  Chapsky  v.  Wood,  dictated  this  course :  In  re  Bullen,  28  Kans. 
26  Kans.  650,  657  ;   Verser  v.  Ford,  37  781. 

Ark.  27,  31 ;  Paul  v.  Gott,  14  Law  Rep.         •  In  re  Goodenongh,  19  Wis.  274,  279  ; 

269  ;  People  o.  Porter,  23  lU.  App.  196.  State  v.  Scott,  30  N.  H.  274,  278 ;  Merritt 

»  Per  Elliott,  J.,  in  State  v.  Banks,  25  v.  Swimley,  82  Va.  433  ;  People  v.  Porter, 

Ind.  495 ;  State  v.  Baird,  18  N.  J.  Eq.  194 ;  23  111.  App.  196. 
Bonny  v.  Bonny,  9  South  W.  B.  (Ky.), 
404. 
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been  interpreted  to  mean  that  the  father  is  not  entitled  as  a  mat- 
ter of  right  to  his  child's  custody;^  but  this,  it  seems,  must  be 
understood  simply  as  an  emphatic  statement  of  the  general  rule, 
that  the  sound  discretion  of  the  court  is  to  be  exercised  for  the 
best  interest  and  welfare  of  the  infant  primarily,  not  arbitrarily  in 
disregard  of  the  father's  natural  right.^  In  Nebraska*  and  Indi- 
ana,* under  statutes  granting  custody  to  the  father,  if  competent 
to  transact  his  own  business  and  not  otherwise  unsuitable,  the 
court  is  bound  to  look  only  to  the  welfare  of  the  child,  awarding 
its  custody  without  reference  to  the  rights  or  wishes  of  the  par- 
ties. A  statute  providing  for  the  placing  of  neglected  children 
under  the  custody  of  the  State  Board  of  Health  until  their  major- 
ity, by  the  order  of  a  court  or  magistrate,  without  notice  to  the 
father,  is  held  constitutional,  and  the  commitment  under  it  legal, 
on  the  ground  that  such  commitment  does  not  conclusively  bind 
the  father.* 

On  the  death  of  the  father,  his  authority  passes  to  the  mother, 
under  like  discretional  powers  of  courts.^  This  right  of  the 
mother  to  the  custody  of  her  child  is  paramount  to  ^.  ^    , 

Rifi^ht  of  CU8- 

the  right  of  a  testamentary  guardian,  unless  the  stat-  tody  after  fa- 
ute  plainly  direct  otherwise;^  but  may,  in  some  of 
the  States,  be  lost  by  her  remarriage.® 

§  8.    Right  of  Parents  to  the  Services  of  their  ChUdren.  —  The 
father  is  entitled  to  the  services  of  his  child,  including  earnings, 
if  services  are  rendered  for  others,  during  the  whole   Riprht  to 
period  of  its  infancy,®  and   so,  in  most  States,  the  and  earnings!* 

1  Smith    V,  Bragg,  68  Ga.  650.    And  >  Striplin  v.  Ware,  36  Ala.  87  ;  People 

flee  Waahaw  v.  Gimble,  50  Ark.  351.  v.  Wilcox,  22  Barb.  178,  184;  Osbom  v. 

*  Gibba  v.  Brown,  68  Ga.  803  ;  Brinster  Allen,  26  N.  J.  L.  388  ;  Dedham  v.  Natick, 
V.  Compton,  68  Ala.  299,302;  Ex  parte  16  Mass.  135,  140;  Garner  v.  Gordon,  41 
Boaz,  31  Ala.  425,427  ;  Ex  parte  Mnrphy,  Ind.  92, 103  ;  Moore  v.  Christian,  56  Miss. 
75  Ala.  409;  Merritt  v,  Swimley.  82  Va.  408 ;  State  v.  Renff,  29  W.  Va.  751,  763  ; 
433 ;  exhanstive  opinion  of  Hall,  J.,  in  Fnrman  v.  Van  Sise,  56  N.  Y.  435. 
Miller  v.  Wallace,  76  Ga.  479, 483.  "^  See  the  remarks  of  Sanderson,  J.,  in 

*  Startevant  r.  State,  15  Neb.  459,  Lord  v.  Hough,  in  eloquent  condemnation 
462  (disregarding  the  father's  right,  of  that  feature  of  the  statute  of  12  Car.  n. 
although  found  "  in  every  respect  a  suit-  c.  24,  which  gave  the  custody  of  children 
able  person,"  and  "  greatly  attached  to  to  the  testamentary  guardian  as  against 
his  child  ").  the  mother :  37  Cal.  657,  666. 

*  Jones  p.  Damall,  103  Ind.  569,  572.  *  Worcester  v.  Marchant,  14  Pick.  510, 

*  Famham  ».  Pierce,  141  Mass.  203;  512;  State  v.  Scott,  30  N.  H.  274,  277; 
Milwaukee  School  v.  Supervisors,  40  Wise.  Spears  v.  Snell,  74  N.  C  210, 214. 

828,  339 ;  House  of  Hefuge  v.  Ryan,  37  *  Bundy  v.  Dodson,  28  Ind.  295 ;  Sar^ 

Oh.  St.  197  (approving  Prescott  v.  State,    gent  v.  Matthewson,  38  N.  H.  54 ;  Magee 
19  Oh.  St  188),  204.  V,  Holland,  27  N.  J.  L.  86, 96  ;  Bell  v.  Hal- 
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mother  after  the  father's  death  ;^  but  as  to  the  mother's  right 
the  authorities  are  not  unanimous.^ 

In  connection  with  the  parental  right  to  the  custody  and  ser- 
vices of  minor  children  may  be  mentioned  the  right  of  action  for 
Right  of  action  injuries  to  them,  sustained  by  either  parent  or  child, 
m'nor  chuV**  In  England,  the  doctrine  is,  that  the  loss  of  service 
dren.  constitutes  the  basis  of  action,  and  the  father  has  no 

remedy,  even  for  his  expenses,  where  the  child  is  of  such  tender 
years  as  to  be  incapable  of  rendering  any  services ;  but  in  this 
country  a  more  liberal  and  more  reasonable  view  is  adopted, 
basing  the  right  of  action  upon  the  parental  relation,  rather  than 
upon  that  of  master  and  servant.  The  parents  are  allowed  com- 
pensation for  consequential  loss,  irrespective  of  the  age  of  the 
minor;*  including  not  only  loss  of  services  up  to  the  time  of 
trial,  but  also  for  prospective  loss  during  the  child's  minority,  as 
well  as  for  expenses  actually  and  necessarily  incurred,  or  which 
are  immediately  necessary  in  consequence  of  the  injury  in  the 
cai-e  and  cure  of  the  child;*  but  not  for  future  prospective  con- 
tingent expenses,  which,  it  seems,  can  only  be  recovered,  if  at  all, 
in  an  action  by  the  child.*  Where  an  action  is  given  by  statute 
to  both  parent  and  child,  the  action  by  the  parent  does  not  bar 
the  action  by  the  minor  for  injuries  received  by  the  latter  which 
could  not  be  considered  in  assessing  the  damages  in  the  suit  by 
the  parent.^ 

§  9.  Duty  of  Parents  to  educate  and  maintain  their  Children. — 
Correlative  to  the  rights  of  parents  to  the  services  and  earnings 
Liability  for  ^^  tlicir  infant  children,  is  their  duty  to  support  and 
support.  protect  them,  and  their  liability  in  case  of  omission 

lenback.  Wright,  751  ;  Sherlock  v.  Kim-  56  N.  Y.  435  (Allen  and  Folger.  JJ.,  dis- 
mal, 75  Mo.  77  ;  per  Virgin,  J.,  in  Gilley  senting,  p.  440). 

V.  Gilley,  79  Me.  292,  citing   nameroos         ^  Cain  v.  Dewitt,  supra ;  Morris  v.  Law, 

authoritie.*!,  p.  294.  4  Stew.  &  P.  123  ;   Passenger  R.  Co.  v. 

1  Girls' Industrial  Home  v.  Fritchy,  10  Stutler,  54  Pa.  St.  375,  378;  Curamings 

Mo.  A  pp.,  affirmed  in  Matthews  v.  Mo.  p.  Cummings,  8  Watts,  866;  Whitehead 

Pac.  R.  Co.,  26  Mo.  A  pp.  75,  83  ;  Jones  v.  v,  St.  L.  &  I.  M.  R.  R.  Co.,  22  Mo.  App. 

Tevis,  Litt.  25,  27  ;  State  i'.  Baltimore  R.  60 ;  Commonwealth    v.  Murray,  4  Binn. 

R.  Co.,  24  Md.  84,  107 ;  Burk  v.  Phips,  487. 

1  Root,  487;  Jones  v.  Buckley,  19  Ala.         *  Netherland-American  Co.  v.  Hollan- 

604;  Campbell  r.  Campbell,  11  N.  J.  Eq.  der,  59  Fed.  R.  417;    Dennis  v,  Clark, 

268,  272  ;  Cain  r.Devitt,  8  Iowa,  116,  120;  2  Cush.  347,  349  ;  Durden   v.  Bamett,  7 

Matthewson  v.  Perry,  37  Conn.  435  ;  Ham-  Ala.  169  ;  Sykes  r.  Lawlor,  49  Cal.  236. 
mond  V.  Corbett,  .50  N.  H.  501  ;  Kennedy         *  Cuming  v.  Railroad,  109  N.  Y.  95. 
V.  N.  Y.  R.  R.  Co.,  35  Hun,  186  ;  Guion  v.         *  Cuming  v.  Railroad,  $u;ira. 
Guion,  16  Mo.  52;  Furman  v.  Van  Sise,         *  McNamara  v.  Logan,  100  Ala.  187, 

195. 
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of  this  duty  for  necessaries  furnished  them  by  strangers.^  The 
obligation  of  a  parent  to  maintain  his  offspring  until  they  attain 
majority  is  sometimes  held  to  be  a  legal,  as  well  as  a  moral,  duty, 
and  therefore  to  support  the  presumption  of  a  promise  to  pay  for 
necessaries  furnished  them  by  third  persons  in  case  of  neglect  by 
the  parents  ;^  but  in  some  of  the  States  it  is  held  to  be  a  moral 
duty  only,  not  capable,  without  statutory  enactment,  of  legal  en- 
forcement, so  that  no  promise  to  pay  can  be  implied  from  its 
mere  neglect,  but  such  promise  must,  to  bind  the  parent,  be 
found  from  circumstances  sufficient  to  warrant  the  inference,  if 
not  expressly  made.^ 

The  right  to  the  services  and  earnings  of  a  child  ceases  when 
the  duty  to  support  has  ceased  ;^  but  the  converse  of  this  propo- 
sition, that  the  duty  to  support  ceases  with  the  right  j^. .  ^  ^^  ^^^_ 
to  the  custody,^  is  sometimes  modified;   notably  in  vices  of  child 

ceases  witli 

cases  of  divorce  between  parents,  where  the  custody  the  duty  to 
of  a  child  is  awarded  to  the  mother  in  exclusion  of  '"^^ 
the  father,  in  which  case  the  latter  cannot  throw  off  his  legal  obli- 
gation to  provide  for  its  support.^    But  generally,  in  the  absence 
of  a  judicial  decree,  the  right  to  the  custody  and  services  and  the 
obligation  to  support  and  educate  are  reciprocal^ 

The  duty  to  support  exists  whether  the  infants  have  property  of 
their  own  or  not ;®  but  if  by  reason  of  poverty  and  bodily  infirmity 


1  StovaU  V.  Johnson,  17  Ala.  14,  18; 
Thompson  v,  Dorsej,  4  Md.  Ch.  149  ; 
Townsend  v.  Bornham,  33  N.  H.  270,  277 ; 
Plaster  v.  Plaster,  47  Dl.  290, 292 ;  Rogers 
V.  Turner,  59  Mo.  116;  Hanford  v.  Proaty, 
133  Ul.  339,  354. 

s  Van  Valkinbargh  v.  Watson,  13 
Johns.  480 ;  Johnson  v,  Barnes,  69  Iowa, 
641  (holding  that  under  the  statute  a 
divorced  wife  cannot  recover  from  the 
father  for  the  support  of  his  children), 
643 ;  Porter  v.  Powell,  79  Iowa,  151,  154 ; 
Stanton  v.  Wilson,  3  Daj,  37, 56. 

«  Kelley  v.  Davis,  49  N.  H.187,  189; 
Gordon  v.  Potter,  17  Vt.  348, 350;  Hunt 
V.  Thompson,  4  111.  179,  180;  Gotts  v, 
Clark,  78  111.  229,  230;  Freeman  v.  Robin- 
son, 38  N.  J.  L.  383,  384  ;  Johnson  v. 
Ousted,  74  Mich.  437. 

*  Jenness  r.  Emerson,  15  N.  H.  486 ; 
Whitehead  v.  Railroad  Co.,  22  Mo.  App. 
60,67. 

*  Hancock  v,  Merrick,  10  Ciish.  41 ; 


Brow  V.  Brightmau,  136  Mass.  187  ;  Pas- 
senger R.  Co.  V.  Stutler,  54  Pa.  St.  375, 
378. 

*  Courtright  v.  Courtright,  40  Mich. 
633  (although,  in  this  case,  the  wife  had 
contracted  to  support  the  child),  635 ; 
Holt  V.  Holt,  42  Ark.  495  ;  Pretzinger  v, 
Pretzinger,  45  Oh.  St.  452,  458 ;  Cowls  v. 
Cowls,  8  111.  435,  442. 

7  Ramsey  v.  Ramsey,  121  Ind.  215, 
221 ;  Husband  t;.  Husband,  67  Ind.  583, 
584. 

B  Hines  r.  MuUins,  25  Ga.  696 ;  Addi- 
son V.  Bowie,  2  Blaud,  606,  619 ;  Tomkins 
V.  Tomkins,  18  N.  J.  Eq.  303;  Haase  i;. 
Roehrscheid,  6  Ind.  66 ;  Dawes  v.  Howard, 
4  Mass.  97 ;  Presley  v,  Davis,  7  Rich.  Eq. 
105,  109;  Buckley  v.  Howard,  35  Tex. 
565,  576;  Estate  of  Wood,  13  Phila.  391 ; 
Beardsley  v.  Hotchkiss,  96  N.  Y.  201,220; 
Kinsey  i;.  State,  98  Ind.  351,  356 ;  Moore 
17.  Moore,  31  S.  W.  (Tex.  C.  App.)  532. 
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Maintenance  the  father  is  unable  to  support  his  child,  courts  will 
esute.  appropriate  the  estate  of  the  infant  to  enable  it  to  be 

properly  educated  and  maintained  ;  ^  and  the  mother 
t^^be Yiiowfd'  ^^  generally,  especially  where  her  own  fortune  is  in- 
fer mainte-       adequate,  entitled  to  be  allowed  for  the  maintenance 

of  her  children  out  of  their  estate.*  But  it  is  held  in 
some  jurisdictions  tliat  there  is  no  difference  between  the  parents  as 
to  their  duty  to  maintain  their  offspring ;  the  mother  is  under  the 
same  obligation  as  the  father  in  this  behalf,  during  her  widowhood.^ 
There  will  be  occasion  hereafter  to  treat  more  fully  of  the  princi- 
ples governing  the  allowance  to  parents  and  others  for  the  educa- 
tion and  support  of  infants  who  are  possessed  of  estates  in  their 
own  right.* 

§  10.   status  of  Adopted  Children.  —  The  adoption  of  a  stranger 

into  one's  family,  or  accepting  the  child  of  another  as  one's  own 

,  ^     child  and  heir,*  created  a  domestic  relation  well  known. 

Sources  of  the 

law  of  adop-  with  its  legal  consequences,  to  the  ancients,  of  whom 
the  Athenians  and  Spartans,  the  Romans  and  ancient 
Germans  are  mentioned  by  historians  and  law-writers.  In  the 
Roman  law  it  suffered  considerable  change,  and  the  doctrine,  as 
modified  by  Justinian,  was  transmitted  to  the  modern  nations  of 
Europe.  The  Code  Civil  of  Prance  contains  stringent  provisions 
in  connection  therewith,*  whence  it  passed  into  the  laws  of  Louis- 
iana ;  ^  from  the  Spanish  law  it  was  transmitted  to  Mexico,  and 
thus  became  the  law  of  Texas  when  it  formed  part  of  that  country.® 

1  Kendrick  v.  Wheeler,  85  Tex.  247,  «  AUing  v.  Ailing.  52  N.  J.  Eq.  92 ; 
252  ;  Watts  v.  Steele,  19  Ala.  656,  658 ;  Wilkes  v.  Rogers,  6  Johns.  566,  586. 
Myers  v.  Myers,  2  McCord  Ch.  214,  254,  *  Posf,  §§  48  et  seq. 
264 ;  Newport  v.  Cook,  2  Aahm.  332,  340 ;  •  Anderson  Diet.  L  "  Adoption." 
Dupont  V.  Johnson,  Bai.  Eq.  279 ;  Otte  v.  •  The  adopter  must  be  fifty  years  of 
Becton,  55  Mo.  99,  101.    In  Tennessee  the  age,  fifteen  years  older  than  the  person 
Chancellor  allows  the  father  for  mainte-  adopted,  and  have  no  children  of  his  own ; 
nance  and  education  if  he  "  be  without  the  the  adoption  of  minors  takes  effect  only- 
necessary  means  to  maintain  his  children  after  the  minor  has  been  supported  by  the 
according  to  their  future  expectations ;  adopter  for  six  years,  &c. :  Code  Nap.  Art. 
or,  {/he  have  the  meanSf  but  the  income  of  343  et  seq.,  promulgated  April  2,  1803,  tit. 
the  children  be  larger  than  his  own : "  **  De  I'Adoption." 

Trimble  v.  Dodd,  2  Tenn.  Ch.  500,  502,  ^  But  was  omitted  from  the  Code  of 
citing  many  authorities.  See,  to  similar  1808:  Per  Merrick,  J.,  in  Vidal  v.  Corn- 
effect,  Kendall  v.  KeudaU,  60  N.  H.  527.  magee,  13  La.  An.  516.     Under  the  Con- 

^  Osborne  u.  Van  Horn,  2  Fla.  360,  stitution  of  1865  it  was  again  introduced 
362 ;  Whipple  v.  Dow,  2  Mass.  415 ;  Mow-  in  a  modified  form,  and  incorporated  into 
bry  V,  Mowbry,  64  111.  383,  386;  Engle-  the  Rev.  Civil  Code  of  1870,  §  214. 
hardt  v,  Yung,  76  Ala.  534,  539;  Kinsey  »  Teal».  Sevier,  26  Tex.  516,  520;  Eck- 
V.  State,  98  Ind.  351,  356;  Chapline  v,  ford  v.  Knox,  67  Tex.  200,  204.  Accord- 
Moore,  7  T.  B.  Mon.  150,  173;  Uughart  ing  to  these  cases  no  one  could,  under  the 
V,  Spratt^  78  Ky.  313,  317.  Mexican  law,  adopt  a  stranger  into  his 
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Adoption  is  entirely  ignored  by  the  common  law.^     But  within 
forty  years  past  nearly  all  the  States  of  the  Union  have  enacted 
statutes  authorizing  the  adoption  of  children,  follow-  Adoption  un- 
ing,  it  seems,  the  lead  of  Massachusetts  in  this  re-  common^Uw! 
spect.^     These  statutes  vary  greatly  in  their  details  ;  gt^i^utes  of 
but  their  common  purpose  is  to  enable  persons  so  dis-  adoption. 
posed  to  vest  in  children  of  others  the  rights  and  privileges  which 
they  would  possess  if  they  were  children  of  their  own  blood,  includ- 
ing the  right  of  inheritance.     The  persons  adopting  Requisites  to 
must,  in  all  the  States  legislating  on  the  subject,  of  adoption. 
course  be  adults.    In  Louisiana  the  statute  originally  required  the 
adopter  to  be  forty  years  of  age,  and  fifteen  years 
older  than  the  person  adopted,^  but  now  it  is  sufl5- 
cient  that  the  adopter  be  above,  the  person  adopted  below,  the  age 
of  twenty-one  years.*    It  is  still  provided  in  California,^  Dakota,® 
and  Montana 7  that  the  adopter  be  ten,  in  Idaho®  that  he  be 
fifteen  years  older  than  the  one  adopted.     In  Massachusetts  the 
person  adopted  must  be  younger  than  the  one  adopting,  unless  it 
be  the  wife,  husband,  brother,  sister,  uncle,  or  aunt,  either  of  the 
whole  or  half  blood,  of  the  adopter.®    In  Rhode  Island,  the  Pro- 
bate Court  has  no  jurisdiction  over  a  proceeding  to  adopt  a  person 
of  full  age,  and  such  an  adoption  is  futile,^^  on  the  ground  that 
the  word  "  child  "  used  in  the  statute  empowering  probate  courts 
to  grant  leave  to  adopt,  has  reference  to  a  minor  only ;  ^^  but  a 
different  conclusion  is  reached  in  Indiana,  where  an  adult  may  be 
adopted.^    In  Iowa  an  adoption  is  held  not  valid,  if  the  deed  of 
adoption  is  not  filed  until  after  the  majority  of  the  child.^  Nearly 


fi&mily  as  co-heir  if  he  had  children  of  his 
own  living.  The  statute  of  Texas  (Say- 
les'  Civ.  St.  §  1)  now  allows  adopted 
chUdren  to  inherit  the  adopter's  estate  to 
the  extent  of  one-fourth  thereof. 

1  Morris  v.  Dooley,  59  Ark.  483,  486. 
See  the  remarks  of  Clark,  J.,  in  Nagent 
V.  Powell,  33  Pac.  (Wyo.)  23,  25. 

*  See  a  review  of  Whitmore's  "  Law  of 
Adoption  in  the  United  States,''  3  Cent. 
L.  J.  397 ;  also  the  editor's  note  to  Bam- 
hizel  V.  Ferrel,  14  Am.  L.  Reg.  682. 

*  Succession  of  YoUmer,  40  La.  An. 
593. 

*  Succession  of  Vollmer,  supra. 


*  Deering's  Ann.  Civ.  Code,  1885,  §  221 
et  seq. 

*  Rev.  Code,  1895,  §  498. 

7  Civ.  Code,  §311. 

8  Rev.  St  1887,  §  2545. 

*  This  seems  to  be  the  sense  of  the 
statute  (Publ.  St.  1882,  p.  824,  §  1 ).  By  a 
different  interpretation,  the  right  to  adopt 
any  of  the  persons  in  the  relationship  men- 
tioned would  be  excluded. 

10  WUliams  v.  Knight,  18  R.  I.  333, 
337. 

11  Moore,  Petitioner,  14  R.  L  38. 

w  Markover  v.  Krauss,  132  Ind.  294, 
297. 
w  McCollister  v.  Yard,  67  N.  W.  448. 
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Content  of  the 

person 

adopted. 


Husband  and     all  the  Statutes  provide  that  if  the  person  adopting  be 

wife  consent-  '^  r  r       o 

ing.  married,  both  spouses  must  join  in  the  act  of  adopt- 

ing, or  at  least  consent  thereto;^  but  where  the  adoption  is 
valid  if  made  by  one  spouse  alone,  the  other  not  joining  or  con- 
senting  is  not  boimd  thereby.^    In  most  States,  also,  the  consent 

of  the  child  is  required,  if  it  be  of  the  age  of  fourteen ; 

in  California,'  Dakota,*  Idaho,*  Montana,*  Nevada,^ 

and  New  York  ®  if  it  be  twelve  years  of  age ;  in  New 
Jersey  it  is  held  that  consent  of  the  child  is  necessary  whether  it 
be  under  or  over  fourteen  years  old.®  It  seems  that  where  the 
effect  of  the  adoption  is  limited  to  make  the  person  adopted  an 
heir,  no  consent  is  necessary  ;^^  nor  is  notice  to  the  child  necessary, 
unless  so  required  by  statute ;  ^^  but  to  make  a  minor  the  member  of 

a  new  family  by  the  adoption,  giving  parental  rights 
parents  or         and  authority  to  the  parties  adopting,  in  place  of  those 

Dlood-relatives         ,  ,  ,  ji-xt^  -  -j.^ 

of  the  child,      who  posscsscd  such  authority  before,  is  an  interference 

guardian,  etc      ^j^j^   ^^^   ^.j^j^^^   ^j  ^^^  j^^^^^,  ^j^j^j^  ^.jl  ^^^  j^^  ^^^^ 

mitted  without  their  own  free  consent,  or  proof  of  circumstances 
showing  such  right  to  be  inconsistent  with  the  child's  interest^ 
Hence  most  States  require  either  the  consent  of  the  parents,  sur- 
viving parent,  guardian,  or  other  person,  corporation  or  institution 
having  lawful  custody  of  the  child  to  be  shown  affirmatively,  or 
that  notice  be  given  to  them,  so  that  they  may  appear  and  be 
heard  upon  the  question  of  adoption  pending  before  the  court.^* 
The  consent  of  a  guardian,  without  notice  to  the  father  of  an  ille- 


1  The  statatOB  of  Colorado :  Mills'  Ann. 
St  1891,  §  396,  and  of  Missoari  provide  that 
a  married  woman  may  join  her  hosband 
in  a  deed  of  adoption:  Rey.  St  1889, 
§  969.  The  Indiana  statute  authorizes  a 
joint  adoption  by  husband  and  wife :  Mark- 
over  V.  Kranss,  132  Ind.  294,  302,  and  is 
construed  as  authorizing  a  married  man 
to  adopt  a  child  without  his  wife  joining 
in  the  petition,  and  that  an  adopted  child 
may  have  an  adopted  father,  without  an 
adopted  mother :  Bamhizel  v.  Ferrell,  47 
Ind.  335,  339;  Kmg  v.  Davis,  87  Ind.  590, 
595. 

>  Reinders  v.  Koppelmann,  68  Mo.  482, 
485;  Stanley  v.  Chandler,  53  Vt  619,  625 
(in  this  case  the  adoption  was  by  act  of 
legislature);  Sharkey  v.  McDermott,  16 
Mo.  App.  80. 

>  C.C.  §221  etgeq. 


*  Comp.  L.  1887,  §  2622  et  seq. 

*  Rev.  Sl  1887,  §  2545  et  seq.  In  North 
Dakota,  if  over  ten:  Kev.  Code,  1 895,  §2801. 

*  Civ.  C.  1895,  §  314. 

7  Gen.  St  1885,  §  604. 

8  Banks  &  Bro.  Rev.  St  1889,  p.  260S. 

9  Winans  v.  Luppie,  47  N.  J.  £q.  302. 
i<>  The  statute  of  Vermont,  however, 

provides  that  an  adult,  to  be  adopted, 
must  join  in  the  deed  of  adoption :  Rev. 
L.  1880,  §  2537. 

11  Van  Matre  v.  Sankey,  148  HL  536, 
549. 

^  Baker  v.  Strahorn,  33  HI.  App.  59 ; 
Winans  v.  Luppie,  47  N.  J.  £q.  302.  As 
to  right  of  custody  and  its  forfeiture,  cuUe, 

§7. 
M  Burger  v.  Frakes,  67  Iowa,  460,  465 ; 

Chambers,  in  re,  22  Pac.  R.  (Cal.)  138 ; 

Furgeson  v.  Jones,  20  Pac  R.  (Greg.}  842 ; 
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gitimate,  whose  mother  is  dead,  is  sufficient  under  a  statute  requir- 
ing notice  to  the  parents  or  guardian,  to  validate  an  act  of  adoption 
by  decree  of  a  probate  court.^  So  the  certificate  of  approval  by 
the  judge  indorsed  on  an  agreement  of  adoption,  and  ordered  to 
be  filed,  is  sufficient  to  entitle  the  adopted  child  to  a  distributive 
share  of  the  estate  of  the  person  adopting  it ;  ^  and  so  adoption 
proceedings  may  be  binding  on  the  collateral  heirs  of  the  hus- 
band of  a  wife  adopting,  though  not  conclusive  against  himself 
for   want   of   notice.'     Permanent  residence  in  the   ^^ 

Temporary 

district  within   which  the   court  has  jurisdiction  is  residence  In 
not  necessary  for  such  jurisdiction ;   it  is  sufficient  confers  juri»- 

•  *     .1  x'j."  1  A  'J      J-   xL        •        A    diction  on  the 

if   the  petitioner  be  a  temporary  resident  therein  ;  *  court  of  that 
and  so  the  fact   that  the  residence  of  the  adopting  ^^^^y- 
parents  was  in  the  county  in  which  the  court  had  jurisdiction,  may 
be  shown  by  parol,  if  the  record  is  silent  on  that  point.^    Where 
the  act  of  adoption  is  by  deed  between  the  parties,  not  strict  com- 
requiring  the  sanction  or  judgment  of  a  court  or  judi-  jJiJutor^''*^ 
cial  tribunal,^  the  terms  of  the  statute  must  be  com-  requirements. 
plied  with,  or  the  act  will  be  held  void.^      But  if   the  act  of 
adoption  is  sanctioned  or  decreed  by  a  court  having  jurisdiction,  on 
notice  to  all  persons  entitled  thereto,  as  is  required  in   Decree  of 
most  of  the  States,  the  judgment  or  decree  will  not  be  Jot  asMiiaWe 
questioned  collaterally  or  defeated  by  irregularities ; '  collaterally. 
but  parties  having  an  interest  in  the  adoption  or  its  consequences 
(such  as  parents,  blood  relatives,  friends,  or  any  of  the  parties 
entitled  to  notice  under  the  statute),  if  they  have  not  given  their 


Lappie  v.  Winana,  37  N.  J.  Eq.  245,  249 ; 
Humphrey,  Appellaut,  137  Mass.  84 ; 
Schiltz  r.  Roenitz,  86  Wia.  31.  In  Wyo- 
ming it  18  held  that  where  a  father  has 
abandoned  his  child,  his  consent  is  not 
necessary,  thongh  the  statute  requires  the 
father's  consent:  Nagent  i;.  FoweU,  33 
Pac.  (Wyo.)  23. 

1  Gibson,  Appellant,  154  Mass.  378, 
881 ;  Van  Matre  v.  Sankey,  148  111.  536, 
557. 

3  Evans*  Estate,  106  Cal.  562. 

«  Nngent ».  Powell,  33  Pac.  (Wyo.)  23. 

4  Van  Matre  v.  Sankey,  148  HI.  536, 
549,  foUowing  Appeal  of  Wolf,  13  Atl. 
760. 

*  Matter  of  Williams,  102  Cal.  70,  76. 

*  Adoption  has  been  declared  a  minis- 
terial  act,  not  judicial,  in  Alabama :  Ab- 


ney  v.  De  Loach,  84  Ala.  393  [and  in 
Louisiana :  Succession  of  Yollmer,  40  La. 
An.  593. 

^  The  failure  to  file  for  record  during 
the  life-time  of  the  adopter  a  deed  of 
adoption,  otherwise  in  strict  accordance 
with  the  statute,  is  fatal:  Tyler  v.  Rey- 
nolds, .53  Iowa,  146 ;  Shearer  v.  Weaver,  56 
Iowa,  578.  The  consent  of  parties  need 
not,  however,  appear  in  the  body  of  the 
instrument ;  it  may  be  evidenced  by  the 
signatures :  Bancroft  v,  Bancroft,  53  Yt. 
9,12. 

8  Matter  of  Williams,  102  Cal.  70,  80; 
Edds,  Appellant,  137  Mass.  346, 347  ,*  Nn« 
gent  V.  Powell,  33  Pac  23;  Brown  v. 
Brown,  101  Ind.  340 ;  In  re  Newman,  75 
Cal.  213,  219.  But  see  as  to  the  law  in 
Arkansas,  infra,  Morris  v.  Dooley. 
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Appeal  from  consent,  may  appeal  from  the  decree  or  judgment,  or 
•doptioBu  ^^^^  ^  remedy  iu  equity.^    In  many  of  the  States  the 

appeal  is  provided  for  by  statute.  The  right  of  appeal 
does  not,  however,  extend  to  the  heirs  in  their  own  right,  because, 
as  such,  they  have  no  vested  right,  nor  to  the  legal  representative 
of  a  deceased  adopter,  because  the  adoption  was  his  own  act. 

Statutes  of  adoption,  though  in  derogation  of  the  common  law, 

are  not  to  be  construed  so  strictly  as  to  defeat  the  legislative 

,  intent;^  but  no  presumption  arising  out  of  collateral 

Construction  of    .  ,.-,,,.  ,  i.^, 

statute  must  be  facts  Can  be  mdulgcd  m  to  supply  proof  of  the  facts 
r^MouB.  e.  required  by  the  statute.^  In  Arkansas  the  proceeding 
in  the  Probate  Court  to  adopt  a  child  is  held  a  special  statutory 
proceeding,  not  according  to  the  course  of  the  common  law,  nor  in 
the  exercise  of  the  court's  general  jurisdiction ;  and  that  a  judg- 
ment rendered  therein  will  be  void  upon  collateral  attack,  if 
neither  the  judgment  entry  nor  the  petition  show  the  child  to  be 
a  resident  of  the  county.*  A  similarly  strict  compliance  with 
statutory  provisions  is  required  in  California^  and  Iowa.* 

In  California  the  fact  that  a  child  is  under  the  jurisdiction  of  a 
court  in  divorce  proceeding  between  its  parents,  does  not  prevent 
another  court  from  entertaining  jurisdiction  in  proceedings  for  its 
adoption  with  the  consent  of  the  parent  to  whom  custody  had 
been  decreedJ 

The  person  having  adopted  an  infant  is  entitled  to  its  custody 
and  services,  even  against  its  natural  parents  and  statutory  guar- 


1  Murray  v.  Barber,  17  Atl.  R.  (R.  L) 
553 ;  Brown  v.  Browu,  supra, 

^  Abner  v.  De  Loach,  84  Ala.  393,  de- 
ciding a  number  of  points  touching  the 
formalities  of  adoption  :  Fosborgh  v.  Rog- 
ers, 114  Mo.  122,  133. 

»  In  re  Romero,  75  Cal.  379,  381.  To 
similar  effect :  Sharkey  ».  McDermott,  16 
Mo.  App.  80,  85.  This  case  was  reversed 
by  the  Supreme  Court,  which  held  that  a 
parol  contract  of  adoption,  executed  in 
good  faith  by  the  party  to  be  adopted, 
and  performed  in  part  by  the  other  party, 
is  not  avoided  by  the  Statute  of  Frauds : 
Sharkey  v.  McDermott,  91  Mo.  647,  652  ; 
and  that  the  wife  was  bound  by  said  con- 
tract, the  adopted  child  having  continued 
to  live  with  her  and  under  her  services 
after  the  husband's  death :  lb.,  p.  648, 
syllabus.   To  same  effect :  Swartz  v.  Steel, 


8  Oh.  Ct.  Ct.  154;  Wright  v.  Wright,  99 
Mich.  170;  but  see,  for  the  contrary. 
Shearer  v.  Weaver,  56  Iowa,  578,  582; 
and  to  similar  effect,  Ex  parte  Clark,  87 
Cal.  638,  640. 

*  Morris  v.  Dooley,  59  Ark.  483.  The 
judgment  is  based  on  the  doctrine,  that  the 
residence  of  the  ward  in  the  county  within 
which  the  court  has  jurisdiction,  is  a  juris- 
dictional fact,  and  that  in  a  proceeding 
under  a  special  statute,  not  according  to 
the  course  of  the  common  law,  the  court 
quoad  hoc  must  be  considered  an  inferior 
court,  in  which  the  proceedings  are  void, 
unless  the  jurisdictional  facts  appear  of 
record :  p.  487,  two  of  the  five  judges  dis- 
senting :  p.  489. 

«  Exjtarte  Clark,  87  Cal.  638,  641. 

6  Shearer  v.  Weaver,  56  Iowa,  578,  583, 

'  Younger  v.  Younger,  106  Cal.  377. 
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dian  ^  to  the  full  extent  as  if  the  adopting  were  the  nat-  Rigbts  of  per- 
ural  father.     By  the  statutes  of  Colorado,^  Georgia,^  '**"***  op^nff- 
Illinois,*    Indiana,*^    Kansas,^    Kentucky/    Louisiana,^    Maine,® 
Massachusetts,^^  Michigan,^^  Minnesota,^^  Mississippi,^^  ^ig^t^  of  per- 
Missouri,^*  Nebraska,^^  New  Hampshire,^®  New  Jersey,^'  ******  adopted. 
New  York,^^  Ohio,^®  Oregon,^^  Pennsylvania,^  Rhode  Island,^  West 
Virginia,^  and  Wisconsin,^*  the  same  rights  for  support,  education, 
and  protection  are  secured  to  adopted  children  against  the  persons 
adopting  them,  as  if  they  were  the  natural  legitimate  children  of 
these  persons,  with  the  exception,  to  be  noticed  below,  of  some 
modification  of  the  law  of  inheritance.     The  right  of  adopted 
children  has  been  held  to  extend  to  the  right  of  homestead  de- 
scending from  a  deceased  adopter.^ 

The  right  of  the  children  conditions,  of  necessity,  the  corre- 
sponding right  of  the  adopting  parents  to  the  custody,  control,  and 
services  of  the  children,^  which  will  be  awarded  according  to  the 
best  interests  of  the  child,  with  like  discretional  powers  in  the 
courts  as  in  cases  contested  by  a  natural  father  or  mother.^ 

It  is,  under  the  statutes  of  most  of  the  States,  within  the  power 
of  the  court  sanctioning  the  adoption  to  change  the  name  of  the 
adopted  child  from  that  of  the  natural  to  that  of  the   change  of 
adopting  father ;  in  Missouri  the  power  to  change  the  "S^pJd  per- 
name  of  an  adopted  child  is  conferred  upon  the  Pro-  ^o**"- 
bate  Court,®  in  Colorado  upon  the  District  or  County  Court.^    A 

1  Rives  V.  Sneed,  25  Ga.  612,  622;  "  Rey.  St.  1889,  §  970;  Moran  w.  Stew- 
Brown  V.  Welsh,  27  N.  J.  Eq.  429,  433;     art,  122  Mo.  295,  298. 

Matter  of  Clements,  78  Mo.  352;  Cofer         »  Comp.  L.  1887,  p.  831. 
V.  Scroggins,  98  Ala.  342,  346.  "  Publ.  St.  1891,  ch.  181. 

2  Mills'  An.  St.  1891,  §  399.  "  Rev.  1877,  p.  1345. 

»  Code,  1882,  §§  1788,  1789.  "  Banks  &  Bro.  Key.  St.  1889,  p.  2608. 

•  St.  &  Cnrt  Ann.  St.  1885,  ch.  4, 1"  5.  W  Key.  St.  1880,  §  3137. 

•  Bums'  An.  St.  1894,  §  838 ;  Bamhizel        »  Hill's  Ann.  L.  1887. 

p.  Ferrell,  47  Ind.  335.  ai  Bright.  Pnrd.  Dig.  1885. 

•  Dass.  Comp.  L.  1885,  §  3482.  «  Publ.  St  1882,  ch.  164. 
"i  By  consent  of  parties  the  court  may        as  Code,  1877,  ch.  122,  §  2. 

decree  the  control  of  the  adopted  child  to  **  Rev.  St.  1878,  §  4021  et  aeg, 

the  adopter:  Gen.  St.  1887,  ch.  31,  §§  17,  ^  Per  Belcher,  C.  C,  in  Matter  of  Ro- 

18-  mero,  75  Cal.  379,  381 ;  Cofer  v.  Scrog- 

•  Rev.  Civ.  Code,  §  214 ;  Succession  of  gins,  98  Ala.  343,  347. 

HoMer,  37  La.  An.  839.  «  Matter  of  Clements,  78  Mo.  352 ;  and 

•  Freeman's  Supp.  1895,  ch.  67,  f  35.       see  cases,  aupra, 

^  Publ.  St.  1882,  p.  825.  «  Fonts  v.  Pierce,  64  Iowa,  71.    As  to 

n  How.  St.  1882,  §  6379,  the  power  of  courts  in  decreeing  the  cus- 

M  Gen.  St  1891,  §  3931.  tody  of  children,  eee  ante,  f  7. 

M  Rev.  Code,  1880,  f  1496.  as  Rev.  St  1889,  §  971. 

»  Gen.  St.  1883,  p.  119. 
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deed  adopting  a  child  by  the  surname  of  the  adopting  parents, 
without  disclosing  his  former  name,  is  not  for  that  reason  invalid, 
if  his  identity  is  otherwise  indicated.^ 

Where  no  property  rights  have  or  are  likely  to  be  vested  in  the 
child,  and  it  appears  to  be  for  its  best  interest,  tlie  decree  of  adop- 
Decree  of  ^^on  may  be  vacated  on  the  petition  of  the  natural  and 

be  wated*''^  adoptive  parents .^  And  although  the  law  provide  for 
if  for  the  an  application  to  the  surrogate's  court  of  the  county 

child.  in  which  the  foster  parent  resides  for  a  cancellation  of 

agreements  of  adoption,  the  jurisdiction  of  the  Supreme  Court  is 
not  thereby  taken  away  to  control  the  custody  of  children  by 
habeas  corpus} 

§  11.    Inheritance   by  and  from  Adopted   ChUdren.  —  The  most 

important  consequence  of  adoption,  in  many  instances  the  sole  or 
controlling  motive  thereto,  is  to  confer  upon  the  person  adopted 
the  right  to  inherit  the  estate  of  the  deceased  adopter.  The  con- 
sideration of  this  incident  to  adoption  is  somewhat  remote  from 
the  purpose  of  this  treatise ;  yet  it  may  add  to  its  utility  to  take 
Right  of  in-  noticc  of  the  salient  principles  governing  this  subject, 
adopted*  ^'  ^^^  general  rule  is,  that  the  adopted  person  inherits 
persona/  from  the  pcrsou  adopting  to  the  same  extent  that  a 

legitimate  child  would  inherit,*  But  this  is  a  mere  statutory 
Limited  to  right ;  it  determines  only  what  the  adopted  child  is 
rights  under      entitled  to  uudcr  the  Statute  of  Descent  and  Distribu- 

law  of 

Descent  and       tiou,  unless  augmented  or  diminished  by  the  terms 

Distribution.  r   .r.  j_i.ijji.»  i_xi_  r 

of  the  contract  of  adoption,  as  may  be  the  case,  for 
instance,  in  Mississippi,^  Nebraska,®  and  Tennessee ;  ^  and  as 
may  be  the  case  in  the  absence  of  a  statute,  if  the  consent  to  the 
adoption,  on  the  part  of  those  having  authority  to  give  or  withhold 
such  consent,  is  induced  by  an  agreement  that  the  child  shall 
inherit.  In  such  case,  if  the  contract  of  adoption  has  been  per- 
formed, and  the  child  has  remained  in  the  family  of  the  adopter 

1  Fosborgh  v.  Rogers,  114  Mo.  122,  benefits,  grants,  &c.,  it  is   proposed  to 

134.  confer  bj  the  decree:  Rev.  Code,  1880, 

s  Matter  of  Gatjkowski,  12  Pa.  Co.  Ct.  f  1496. 
R  191.  0  The  petition  must  declare  in  writ- 

'  People  r.  Paschal,  68  Hun,  844.  ing  upon  what  terms  the  child  is  to  be 

^  Fosbargh  v.  Rogers,  114  Mo.  122,  adopted,  and  witnessed  bj  two  witnesses ; 

131.      The    exception    to    this    role    in  Comp.  L.  1887,  p.  831. 
Texas,  where  the  inheritance  of  an  adop-         ^  The  decree  may  state  any  modifica- 

ted  stranger  is  limited  to  one-fourth  of  an  tion  of  the  effect  of  adoption :  Code,  1884, 

intestate's  estate,  is  noted  ubi  supra,  §  4390. 

*  The  petition  mnst  state  what  gifts. 
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until  his  majority,  the  latter  cannot  deprive  such  child  of  hia 
right  to  the  inheritance  by  fraudulently  disposing  of  his  property 
in  his  lifetime,  or  by  will.     Such  an  agreement  is  not  affected  by 
the  statute  of  frauds,  though  not  in  writing,  as  it  does  not  relate 
to  the  sale  or  transfer  of  real  estate,^  and*  is  also  taken  out  of 
the  operation  of  the  statute  by  part  performance.^    The  identity 
of  the  person  adopted  is  not  changed ; '  it  does  not  become  the 
child  of   the  adopter's  wife,  if   she  did  not  join  in  the  adop- 
tion, so  as  to  affect  her  rights  as  the  adopter's  widow.*     Nor 
does  the  adopted  child  take  under  a  devise  to  the  Not  entitled 
children  of  the  person  adopting,^  although  entitled  ^  ado^ter^r 
under  a  devise  to  those  who  would  be  entitled  to  the  children. 
adopter's  estate  under  the  intestate  laws.^    In  recognition  of  this 
doctrine  the  statutes  of  many  of  the  States  affirmatively  disable 
adopted  children  from  inheriting  any  property  of  the  Nor  to  estate 
adopting  parent  limited  to  the  heirs  of  his  body,  etc.   JjJ^^^^J® 
So,  for  instance,  in  New  Jersey,"^  New  York,^  Ore-  children. 
gon,®  Rhode  Island,^^  West  Virginia,^^  and  Wisconsin.^    In  Mis- 
souri, where  the  statute  gives  the  widow  of   a  husband  dying 
**  without  a  child  or  other  descendant  in  being  "  her  election  to 
take  dower  as  at  common  law,  or  one-half  of  the  real  and  per- 
sonal estate  belonging  to  the  husband  at  the  time  of  his  death,  it 
is  held  that  the  existence  of  an  adopted  child  capable  of  inheriting 
defeats  the  widow's  right  of  election.^^ 

By  the  adoption,  the  child  becomes  a  member  of  the  family  of 
the  adopter.  If  its  parents  be  living,  it  will  thus  unite  the  status 
of  child  to  two  families,  and  complications  sometimes  inheritance  by 
arise  in  respect  to  the  right  of  inheritance,  particularly  *?  kin  oT  ^^^^ 
if  the  parents  by  adoption,  or  those  by  blood,  or  both,  a<Jopteror 
have  other  children.  Several  provisions  in  the  various  adopted, 
statutes  anticipate  questions  that  may  arise  in  such  cases.     In 


1  Qainn  v.  Quinn,  5  S.  Dak.  328,  333, 
336,  citing  namerons  cases. 

2  Sharkey  u.  McDermott,  91  Mo.  647  : 
Wright  V.  Wright,  99  Mich.  170;  Shahan 
V.  Swan,  48  Oh.  St.  25,  31 ;  Van  Dnyne  v, 
Yreeland,  11  N.  J.  Eq.  370,  378 ;  B.  o.  12 
N.  J.  Eq.  142,  150. 

»  Schafer  u.  Enen,  54  Pa.  St.  304,  306 ; 
Bamhizel  v.  FerreU,  47  Ind.  335,  338; 
Stanley  v.  Chandler,  53  Vt.  619,  624; 
Boflsell  V.  Rnssell,  84  Ala.  48,  52. 

«  Keith  V,  Ault,  43  N.  £.  (Ind.)  924. 


*  Schafer  i;.  Eneo,  supra;  Russell  o, 
Russell,  supra. 

*  Johnson's  Appeal,  88  Fa.  St.  346, 
353. 

7  Rev.  1877,  p.  1345. 

8  Banks  &  Bro.  Rev.  St.  1889,  p.  2608. 
»  Hill's  Ann.  St.  1887,  §  2943. 

W  Publ.  St.  1882,  ch.  164,  §  7. 

^  Code,  1891,ch.  122,  §4. 

M  Rev.  St.  1878,  §  4021  et  seq. 

u  Moran  v.  Stewart,  122  Mo.  295,  30a 
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Connecticut,^  for  instance,  the  statute  allows  adopted  children  to 
inherit  from  the  adopting,  but  not  from  the  natural  parents.  In 
Connecticut  and  Illinois,^  the  adopting  parents  inherit  from  the 
adopted  children,  but  are  excluded  from  such  inheritance  ia 
Georgia,^  Iowa,*  Maine,*^  and,  it  seems,  North  Carolina.* 
Adopted  children  inherit  from  their  natural  as  well  as  from 
the  adopting  parents  in  lowa,^  but  not  from  the  natural 
parents  in  Connecticut.®  The  natural  parents  inherit  from 
their  children  adopted  bj  others  under  the  statutes  of  Indiana,' 
and  in  Ohio,^^  if  an  adopted  child  die  before  the  adopting  parent, 
leaving  no  issue,  the  estate  of  the  latter,  on  his  subsequent  death, 
goes  to  his  own,  not  the  adopted  child's  next  of  kin.^^  In  Penn- 
sylvania ^^  and  West  Virginia,^'  if  the  adopting  parent  have  other 
children  of  his  own,  the  adopted  child  inherits  with,  from,  and 
through  them  as  if  bom  from  the  same  parents ;  but  in  Rhode 
Island  ^*  an  adopted  child  is  not  entitled  to  inherit  from  lineal  or 
collateral  kin  of  the  adopting  parent  by  representation.  The 
issue  of  an  adopted  child  who  died  before  the  adopting  parent 
inherit,  on  the  death  of  the  latter,  in  the  degree  of  grandcliildren ;  ** 
and  while  it  was  held  in  Iowa  that  grandchildren  adopted  by  the 
maternal  grandfather  are  entitled,  on  his  death,  after  that  of  the 
mother,  to  the  mother's  share  by  representation  in  addition  to 
their  share  as  children  by  adoption,^*  the  conclusion  was  reached 
in  Massachusetts,  in  a  well-considered  case,  that  an  fidopted  child 
cannot  take  in  such  double  capacity .^^  In  New  Mexico,  the  statute 
expressly  provides  that  an  adopted  child  may  be  disinherited.^* 
It  may  be  mentioned  that  a  child  adopted  under  the  law  of  the 
Extra-terri-  adopter's  domicil  is  entitled  in  any  other  State  to 
tonal  effect  of    which  the  child  may  remove  with  the  adopter,  to  all 

the  rights,  including  the  inheritance  of  real  estate 

^  Gen.  St.  1887,  §  471  et  seq.  mpra  that  sach  is  generalljr  held  to  be  the 

^  Property  that  came  from  the  adop-  legal  consequence  of  adoption  in  the  ab- 

ters :  St.  &  C.  St.  ISS.'S,  ch.  4.  sence  of  statatory  regulation. 

8  Code,  1882,  §  1788.  ^  Br.  Pnrd.  Dig.  1885.    Adoption  nnder 

^  McClain's  St.  1888,  §  3498  et  seq,  this  act,  though  retrospective  in  its  opera- 

*  Rev.  St.  1884,  p.  566.  tion,  does  not  divest  a  vested  right:  Bal- 
>  In  this  State,  the  adopting  parent  lard  v.  Ward,  89  Pa.  St.  358,  363. 

must  give  bond  if  the  adopted  child  has  ^  Code,  1887. 

property  :  Code,  1883,  ^  \  et  seq.  ^^  Publ.  St.  1882,  ch.  164,  §  7. 

^  Wagner  v.  Vamer,  50  Iowa,  632.  *•  Power  v.  Hafley,  85  Ky.  671. 

B  Gen.  St.  1887,  supra.  ^^  Wagner  v.  Vamer,  50  Iowa,  532. 

*  Rev.  St.  1888.  §  823.  ^^  Delano  v.  Bruerton,  148  Mass.  619. 
»  Rev.  St.  1890,  §  3140.  "  Comp.  L.  1884,  Tit.  X.  ch.  4,  §  1083. 
u  xt  seems  to  result  from  the  cases  M  Most  of  the  statutes,  by  providing  that 
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from  the  adopter,  secured  to  the  child  as  a  consequence  of  the 
adoption  by  the  law  of  the  domicil,  if  such  law  does  not  conflict 
with  the  lex  loci  rei  sitae}  But  the  appointment  of  a  testamentary 
guardian  by*  an  adopting  father,  in  a  State  recognizing  such  appoint- 
ment, does  not  operate  to  deprive  the  court  of  another  State  in 
which  such  child  is  domiciled,  and  where  the  appointment  of  testa- 
mentary guardians  is  not  lawful,  of  jurisdiction  to  appoint  another 
guardian.^  And  a  statute  contemplating  that  upon  the  decree  of 
adoption  the  domicil  of  the  adopting  parents  shall  become  the 
domicil  of  the  adopted  child  was  held  not  to  apply  to  a  case  where 
the  adopting  parents  were  both  domiciled  in  another  State,  and 
that  the  decree  of  adoption  was  of  no  legal  effect  in  the  foreign 
State.^  The  effect  of  a  joint  adoption  by  husband  and  wife  is 
held,  in  Indiana,  to  be,  that  the  adopted  child  should  be,  in  the  eye 
of  the  law,  as  to  all  property  rights,  the  child  of  the  adoptive 
father  by  the  adoptive  mother.*  The  compliance  with  the  require- 
ment of  a  statute  providing  for  the  filing  of  a  transcript  of  the 
record  of  adoption  in  another  State,  is  in  no  sense  a  re-adoption  of 
such  child,  nor  is  the  appearance  of  either  of  the  adopters  neces- 
sary, but  the  party  adopted  may  at  any  time  cause  the  record  to 
be  made,  without  the  consent  or  presence  of  the  adopting  husband 
and  wife.^ 

§  12.   Status  of  megitimate  ChUdren.  —  An  illegitimate  child,  or 
bastard,  known  in  the  civil  law  as  patrem  habere  non  intelligentur  ^ 
and  at  the  common  law  as  filius  nuUius  ^  has  accord-  Basurds  in- 
ing  to  the  common  law  no  inheritable  blood  and  can  XKco^'m. 
therefore  be  the  heir  to  neither  his  putative  father,  nor  ™on  i*^* 
to  his  mother,  nor  to  any  one  else ;  nor  can  he  have  heirs  except 
of  his  own  body.®    The  rigor  of  this  law,  which  allows  a  bas- 
tard  no  rights   but  such  as   he  himself  acquires,^  and  accord- 
adopted  chQdren  are  pat  upon  the  level  of         <  Matter  of  JohnRon,  87  Iowa,  130, 133. 
legitimate  children  in  regard  to  inherit-         *  Foster  t;.  Watermani  124  Mass.  392. 
ance,  hare  the  same  effect.  *  Markover  v,  Kranss,  132  Ind.  294, 

1  Van  Matre  v,  Sankey,  148  Bl.  536,     302. 
558 ;  Ross  v,  Koes,  129  Mass.  243.     It         ^  Markover  v.  Krauss,  supra, 
was  held  in  this  case,  that  there  was  no         >  2  Kent,  *212. 
such  conflict  between  the  law  of  Penn-         ^  Per    Taney,    C.   J.,   in   Brewer   v. 
•ylvania   requiring  the    consent  of  the    Blongher,  14  Pet.  178, 198. 
adopter's  wife  to  make  the  adoption  valid,         ^  Woerner  on  Adm.  §  75. 
and  that  of  Massachosetts,  not  providing         *  Even  his  name  must  be  acquired  by 
for  snch  consent,  as  wonld  defeat   the    reputation :  Co.  Litt.  3. 
adopted  chUd's  right  of  inheritance  to 
real  estate  on  removing  to  Massachusetts. 

8 
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Not  lerfti-        ing  to  which  legitimation  by  the  marriage   of  tlie 
fiageof  pa-       parents  is  not  recognized,^  has  been  greatly  relaxed 

in  the  United  States.  Kent  ascribes  this  relaxation 
th«  common  of  the  Severity  of  the  common  law  to  the  recognition 
in^he^Dnlted  ^^  **^®  principle  that  the  relation  of  parent  and  child, 
sutes.  which  exists  in    this  unhappy  case  in  all  its  native 

and  binding  force,  ought  to  produce  the  ordinary  legal  conse- 
quences of  that  consanguinity.^  The  salient  rights  which  are 
Legitimation  cnjoycd  by  illegitimates  under  the  law  of  most  of  the 
bv  subsequent   States  ovcr  thosc  accorded  them  by  the  common  law 

marriage  of  ^ 

parents.  cousist  iu  their  legitimation  by  the  marriage  of  their 

parents  after  the  birth,^  cancelling  all  distinction  between  them 
-  and  those  begotten  and  born  during  lawful  wedlock, 

and  through      and  in  their  right  of  inheritance  from  and  through 

the  mother.  In  all  other  respects  they  are,  even  at 
common  law,  upon  the  same  footing  as  legitimate  children. 
Blackstone  points  out,  that  "  any  other  distinction  but  that  of  not 
inheriting,  which  civil  policy  renders  necessary,  would,  with 
regard  to  the  innocent  offspring  of  his  parents'  crimes,  be  odious, 
unjust,  and  cruel  to  the  last  degree."^  Kent  remarks  that  the 
rule  that  a  bastard  is  nulliu9  films  applies  only  to  the  case  of 
inheritance,  and  that  with  this  exception  they  are  upon  the  same 
footing  with  legitimates.^  The  right  of  illegitimate  children  to 
inherit  from  and  through  the  mother  is  now  secured  to  them  by 
Inherit  from  positive  enactment  in  most  of  the  States  ;  ®  in  many  of 
k*Dowiedged  them  they  are  enabled  to  inherit  from  the  father,  if 
bj  him.  jjg  ^jii  acknowledge  them  in  writing,  in  presence  of 

a  competent  witness,  or  in  such  manner  as  may  be  pointed  out 
by  statute.^  That  in  very  nearly  all,  if  not  all,  the  States,  the 
marriage  of  the  parents  of  illegitimate  children  legitimates 
them,  has  already  been  mentioned.  ®    The  legitimacy  imparted 

1  I  Bla.  Com.  454.  the  efforts  of  those  who  have   nothing 

3  2  Kent,  *  213.  better  to  arge  against  haman  rights  than 

'  At  common  law  children  born  during  the  importance  of   preserving  the  sym- 

wedlock  are  legitimate.    "Our  law  is  so  metry  of  the  law  unimpaired." 

indulgent/'  says  Blackstone  (I  Com.  455,         ^  "By  the  English  law,  as  well  as  bj 

456),  **  as  not  to  bastardize  the  child  if  it  the  law  of  France,  Spain,  and  Italy : "  S 

be  bom,  though  not  begotten,  in  lawful  Kent,  *  214. 

wedlock."  0  See   enumeration    of  the  States  in 

*  I  Bla.  Com.  459.     Schonler,  in  his  Woemer  on  Adm.  p.  156,  note  (8). 

famous   work    on    Domestic    Relations         7  Woemer  on  Adm.  p.  157,  note  (2). 

(§277), adds:  "And  so  might  the  com-         ^  Dbi  $upra. 

mentatorof  the  commentaries  stigmatize 
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to  a  child  in  any  State  according  to  the  law  thereof,  Legitimation 

as  a  general  rule,  follows  the  child  everywhere  and  everywhere. 

entitles    him   to  the   right  of   inheritance;^  but  in  Except  in 

some  of  the  States,  following  the  English  rule  accord-  jome  states  as 

'  <^  o  tQ  inheritance 

ing  to  which  real  estate  cannot  be  inherited  by  abas-  of  real  estate. 
tard  unless   legitimated  by  the  law  of  England,^  this   principle 
has  been  ignored.^ 

The  custody  of  illegitimate  children  is  accorded,  in  most  civi- 
lized nations,  to  the  mother.^    Some  doubt  has  been   Custody  or 
expressed  whether  at  common  law  the  mother  pos-  H'Slif^ 
sesses  any  exchisive  privileges  in  this  respect  over  the   motiier!^  ^^* 
putative  father;^  courts,  it  is  said,  refuse  to  inter-  Doubts  as  to 
fere  in-  favor  of  a  mother  against  a  father  having  the   fathef  at  com 
custody  of  his  illegititnate  child  fairly  and  peaceably,®  ™**"  ^^• 
but  will  restore  matters  as  they  were  before  where  he  obtained 
possession  by  force  or  fraud  ;^   and  so  if  the  child   Child  may 
be  of  sufficient  discretion  to   choose  for  itself,  the    agToT'discre- 
court  will  allow  no   force  to  be  used  to   compel  it   ^^^' 
against  its  choice.®    But  under  the  statutes  of  England  ®  and  of 
most  of  the  United  States  the  putative  father  as  well   Puutivefa- 
as  the  mother  are  liable  for  the  support  of  their  ille-  mother,  Habie' 
gitimate  oflfspring ;  lo  and  in  the  latter  States,  at  least,  '°'  ""p^^^" 
the  mother  is  entitled  to  the  custody  as  against  the  father ;  ^^  the 

1  Dajton  v.  Adkisson,  17  Atl.  R.  (N.  J.)  *  So  under  the  Roman  and  Spanish 

964,  citing  English  and  American  authori-  law:  Acoeta  v.  Robin,  7  Mart.  (N.  S.)  387, 

ties ;  Miller  v.  MiUer,  91  N.  Y.  315  ;  Smith  389  ;  2  Kent,  215,  216 ;  Schoul.  Dom.  Rel. 

r.  Kellj,  23  Miss.  167,  170  (adopting  the  §  278  a. 

rale  laid  down  bj  Story  in  his  Conflict  of  *  Strangewajs  77.  Robinson,  4  Taunt. 

Laws,  ch.  IV.) ;  Scott  v.  Key,  11  La.  An.  498,  509.    But  there  are  many  dicta  assert- 

232.  236 ;  Ro&s  v.  Ross,  129  Mass.  243, 245.  ing  the  mother's  exclusive  right :  Wright 

^  Birtwhistle  v.  Vardiil,  5  Barnw.  &  C.  v.  Bennett,  7  111.  587,  590 ;  and  see  cases 

438.  451  ef  seq.    In  re  Goodman's  Trusts,  cited  by  Schouler,  §  278,  notes  4  et  seq. 

17  L.  R.  266,  the  decision  of  Jeasel,  M.  R.  ^  Per  Lord  Kenyon,  C.  J.,  in  Rex  i^. 

(L.  R.  14  Ch.  D.  619),  applying  the  same  Mosely,  reported  in  a  note  to  King  v. 

role  to  personal  property  was  reversed  by  Manneville,  5  East,  221, 223. 

two  of  the  three  judges  trying  the  case  ^  Commonwealth  v.  Fee,  6  S.  &  R.  255 ; 

on  appeal.  Rex  v.  Mosely,  supra. 

*  Lingen  0.  Lingen,  45  Ala.  410,  ap-  ^  Re  Lloyd,  3  Mann.  &  Gr.  547. 

plying  the  disability  in  respect  of  personal  *  4  &  5  Wm.  lY.  c.  76,  §  71 ;  7  &  8 

as  well  as  real  property:  Smith  v.  Derr,  Vict.  c.  101. 

34  Pa.  St.  126.    The  hardship  of  this  de-  ^o  2  Kent,  «215 ;    Schoul.  Dom.  Rel. 

cision  probably  led,  as  suggested  by  Y.  C.  §  279. 

Pitney,  in  Dayton  v,  Adkisson,  supra,  to  ^^  Alfred  v.  McKay,  36  Ga.  440,  441 ; 

the  enactment  of  the  statnte  of  1857,  le-  People  v.  Landt,  2  Johns.  375 ;  Wright  v. 

gitimating  iUegitimates  by  the  marriage  Wright,  2  Mass.  109 ;  People  i*.  Kling,  6 

of  their  parents.  Barb.  366 ,  Somerset  v.  Dighton,  12  Masa. 
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putative  father,  however,  is  entitled  against  any  other  person.* 
In  Alabama  it  has  been  held  that  the  father  of  a  bastard  child,  as 
such  merely,  has  no  right  to  its  custody,^  and  in  Texas  that  his 
right,  after  the  child  has  reached  the  age  of  seven  years,  is  equal 
Welfare  of  the  to  that  of  the  mother.^  As  in  the  case  of  legitimate 
child  decisive,  children,  the  welfare  of  the  child  is  the  chief  end  to 
which  the  rights  of  the  father,  as  well  as  of  the  mother,  must 
yield.* 

§  13.  Legal  Status  of  Peraons  in  Looo  ParentiB.  —  Upon  the 
Pereonstn  foco  ^^^^^  ^^  ^^^  orboth  parents,  or  in  the  cases  of  volun- 
parentis,  tary  transfer  or  forfeiture  of  parental  right  before  * 

referred  to,  even  during  the  life-time  of  the  parents,  the  parental 
relation  may  be  assumed  by  others  toward  infants,  who  are  then 
said  to  stand  to  them  in  loco  parentis^  and  to  whom  then  attach 
all  the  rights  and  liabilities  of  parents.^  The  qiuisi  parental  re- 
Stepfather  lation  assumcd  by  one  who  marries  the  mother  of  an 
i^ha^^pan^  infant  does  not  of  itself,  in  the  absence  of  statutory 
^**-  provision  to  that  efifect,  create  the  liability  of  a  parent 

to  support  the  step-child,'  nor  entitle  him  to  its  services ;  ®  but 
„  .  if  he  voluntarily  assume  the  care  and  support  of  his 

UnJess  he  Yol-       ^  i-u^iii  i».ii.  i. 

untariiv  as-       stcp-child,  the  legal  consequences  of  the  relation  of 

Bume  the  care  j  j       v-u        a.x.i_o       "i_»i?  i»t^ 

and  support  of  parent  and  child  attach,*  chief  among  which  are 
the  step-child,   q^q  cancellation   of   the  ordinary    presumption  of  a 

383,  387;    Robalina   v,    Armstrong,    15         ^  Williams  p.  Hntchinaon,  SN.Y.  312  ; 

Barb.  247;  Hudson  v.  Hill,  8  N.  H.  417 ;  Gerber  v.  Bauerline,    17    Or.   115,  117; 

Per  Randolph,  J.,  in  State  v.  StigaU,  22  Freto  v.  Brown,  4  Mass.  675 ;  Worcester 

N.  J.  L.  286,  288;  Bustamento  v.  Analla,  v.  Marchant,  14  Pick.  510,  512;   Brush  v. 

1   N.  M.  255,  261;  Re  Doyle,  1  Clarke,  Blanchard,  18   111.  46;  McMahill  v.  Me- 

Ch.  154;  Copeland  r.  State,  60  Ind.  394;  Mahill,  113  111.  461,  466;  In  re  Besondy, 

Pratt  V.  Nitz,   48   Iowa,  33;   Adams  v.  32  Minn.  385,  387;  St.  Ferdinand  Aca- 

Adams,  50  Vt.  158,  161.  demy  v.  Bobb,  52  Mo.  357,  360;  Norton  p. 

1  Pote's  Appeal,  106  Pa.  St.  574,581;  Ailor,   11   Lea,   563,    566;  Maguinay    v. 

Commonwealth  v.  Anderson,  1  Ashm.  55;  Sandek,  5  Sneed,  146,  148;  Brown's  Ap- 

Barela  v.  Roberts,  34  Tex.  554.  peal.  112  Pa.  St.  18,  25.    That  a  widow  is 

3  Matthews  v.  Hubbs,  51  Ala.  210,212.  not  legally  bound  to  support  her  step- 

s  Byrne  v.  Love,  14  Tex.  81,  95.  children  is  held  in  Staal  v.  Grand  Rapids, 

*  State  V.  Noble,  70  Iowa,  174;  Mat-  57  Mich.  239,  246. 

ter  of  Nofsinger,  25  Mo.  App.  116,  120.  ®  Gerber  v.  Bauerline,  supra;  Engle- 

^  Ante.,  §  7.  hardt  v.  Yung,  76  Ala.  534,  540,  and  cases 

•  "  A  person  who  means  to  put  himself     ubi  supra. 

in  the  situatitm  of  the  lawful  father  of  the         *  Ela  v.  Brand,  63  N.  H.  14 ;  Dissenger*8 

child,  with  reference  to  the  father's  office  Case,  89    N.  J.  £q.  227,  229 ;  Smith  t^. 

and  duty  of  making  provision  for  the  Rogers,  24  ICans.  140;  Gerdes  t;.  Weiser, 

child  :  Brinkerhoff  v.  Merselis,  24  N.J.  L.  54  Iowa,  591,  593 ;  and  cases  under  notes 

680,  683;  Wetherby  v.  Dixon,   19  Yes.  supra, 
407,  412. 
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promise  by  the  child  to  pay  for  support  received,  or  to  the  child  for 
services  it  may  render,  so  that  there  is  no  liability  on  either  side 
without  a  promise  to  pay ;  and  the  assumption  of  the  liability  to 
third  persons  for  necessaries  furnished  the  child  in  case  of  neg- 
lect by  the  person  in  loco  parentis.    The  same  result  Receiving  and 
follows  where  one  receives  into  his  family  and  holds  cw!d  m  a°^ 
out  as  a  member  thereof,  any  infant  relative,  such  as  a  S^i^^creatS 
grandchild,  brother  or  sister,  nephew  or  niece,  etc.,  or  ^Jl^nd*^ 
even  stranger.^    The  relationship  between  a  father-  datiea. 
in-law  and  son-in-law  seems,  however,  to  form  an  exception  to 
this  rule,  and  that  the  ordinary  presumption  to  pay  for     ^^  ^  .^ 
services  rendered  or  for  board  received  is  applicable  ofason-in- 
to  the  dealings  between  them.^    Whether  the  circum- 
stances of  a  case  are  sufficient  to  rebut  an  applicable  presump- 
tion, or  to  raise  the  presumption  of  a  promise  to  pay  Existence  of 
where  the  law  does  not  itself  presume  such  promise,  q^estilfn^of  *  • 
is  always  a  question  of  fact  to  be  decided  by  the  jury,  ^^^ 
or  found  by  the  court.'    The  test  of  liability  of  a  per-   Test  of  UaWi- 
son  in  loco  parentis  to  third  persons  for  necessaries   '^^* 
furnished  in  the  education  and  support  of  a  child,  and  of  the 
liability  of  third  persons  in  damages  for  the  infraction  of  pa- 
rental rights  is,  whether  the  child  has  been,  and  has  „        .  , 

1  1  11-1  !•  1  .     n  Persons  tn  toco 

been  held  out  to  the  world  to  be,  a  member  of  his  fam-  parentis  m&v 
ily.*    For  the  rights  of  a  person  in  loco  parentis  in  tion  of  pa- 
respect  of  the  child  are  the  same  as  in  respect  of  his  '^"^  "^**^' 
own  issue,  including  the  right  of  action  for  the  loss  of  the  child's 
services  by  seduction.* 


1  Starkie  v.  Perry,  71  CaL  495,  497 ; 
Hudson  V.  Lutz,  5  Jones  L.  217,  219 ; 
Butler  9.  Slam,  50  Pa.  St  456,  461 ; 
Schrimpf  V.  Settegast,  36  Tex.  296,  302 ; 
Hays  V.  McConnell,  42  Ind.  285 ;  Wind- 
land  V.  Deeds,  44  Iowa,  98,  100;  Mobley 
V,  Webb,  83  Ala.  489;  Dodson  v.  Mo- 
Adams,  96  N.  C.  149,  154;  Molhern  v, 
McDavitt,  16  Gray,  404. 

<  Wright  17.  DonneU,  34  Tex.  291,  306 ; 
Rogers  v.  Millard,  44  Iowa,  466,  469  ; 
Schoch  V.  Garrett,  69  Pa.  St.  144,  149; 
Smith  V.  Milligan,  43  Pa.  St  107,  109; 
Amej's  Appeal,  49  Pa.  St.  126. 

>  Smith  V.  Milligan,  supra;  Coe  v. 
Wager,  42  Mich.  49,  51. 

*  St  Ferdinand  Academy  v,  Bobb,  52 


Mo.  357,  360;  Whitaker  v,  Warren,  60 
N.  H.  20,  22  et  aeq.,  citing  numerons 
authorities  on  p.  23 ;  Mowbry  t;.  Mowbry, 
64  ni.  383,  387 ;  Moritz  v,  Garnhart, 
7  Watts,  302. 

»  Bracy  v.  Kibbe,  31  Barb.  273,  275 
(action  by  a  stepfather)  ;  Manvell  v. 
Thomson,  2  Carr.  &  P.  303  (action  by  an 
uncle) ;  Edmonson  u.  Machell,  2  Term  R.  4 
(action  by  an  aunt) ;  Irwin  i;.  Dearman, 
11  East,  23  (action  by  one  adopting  the 
child)  ;  Furman  v.  Van  Sise,  56  N.  Y.  435, 
438  (action  by  a  mother  after  death  of 
father) ;  CertweU  v.  Hoyt,  6  Hun,  575 
(action  by  a  grandfather) ;  Davidson  v. 
Abbott,  52  Yt.  570  (action  by  mother, 
the  father  having  abandoned  his  family). 
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In  giving  effect  to  a  testator's  disposition  of  his  estate  the 
question,  whether  he  stood  in  loco  parentis  to  his  leg- 
standing  in  atee  sometimes  arises,  and  the  answer  may  be  deci- 
on^consfruc-  BivQ  of  the  grade,  or  even  of  the  validity,  of  a  bequest, 
tion  o  a  w  .  ^  throwing  light  upon  the  testator's  intention.  Since 
the  existence  of,  or  the  intention  to  assume,  this  relation  is  most 
readily  inferred  from  the  conduct  and  declarations  of  the  party, 
parol  evidence  is  held  to  be  admissible  of  such  acts  and  declara- 
tions in  proceedings  to  construe  a  will.^ 

That  a  father  cannot  irrevocably  divest  himself  of  his  duties 
Transfer  of  toward  and  rights  over  his  child,  save  as  he  may  be 
parental  rights,  thereto  authorized  by  some  statutory  provision,  has 
already  been  pointed  out/^  Public  policy  forbids,  of  course,  any 
Welfare  of  abnegation  of  the  duties  resting  upon  the  parent; 
child  decisive.   ^^^   j^    rcspcct    of    parental   rights,   their   transfer 

to  others  must  be  consistent  with  the  welfare  of  the  child, 
otherwise  courts  will,  if  the  interest  of  the  child  is  thereby 
enhanced,  allow  the  parent  to  retract  his  consent  that  any  other 
person  have  the  custody.^  The  power  of  the  parent  over  the 
Rights  of  person  of  the  child  may  be  delegated  to  a  tutor  or 
teachen.  instructor,  the  better  to  accomplish  the  purpose  of 

education ;  ^  so  that  a  schoolmaster,  standing  in  loco  parentis, 
may,  in  proper  cases,  inflict  moderate  and  reasonable  chastise- 
ment*^ 

1  BrinkerhofE  v.  Mereelis,  24  N.  J.  L.         »  Schoul.  Dom.  Rel.§251. 
680,  683  ;  Pym  v.  Lockyer,  5  Mylne  &         *  2  Kent,  *205. 

Cr.  29,  35  et  seq. ;  Fowys  v.  Mansfield,  *  State  i;.  Pendergraas,  2  Der.  &  B. 
6  Sim.  528.  365. 

2  Ante,  §  7,  on  the  right  of  custody,  §  10, 
on  the  law  of  adoption. 


§u 


GUABDIAKS  OF  MINORS  AT  COMMON  LAW. 


39 


CHAPTER  III. 


OF  THE  SEVERAL  KINDS  OF  GUARDIANS  OF  BONORS. 


§  14.    Oaardians  of  Iftinors  at  Common  Law.  —  Guardian,  in  the 
popular  sense  one  who  guards,  preserves,  or  secures,^  is  the 
generic  term  applied,  in   legal  usage,  to  a  person   Definition  of 
whose   right  and   duty  it  is  to  protect  the  rights,  «"»«^"^- 
whether  of  the  person  or  property,  of  some  other  person,  his 
ward,  who,  as  in  the  case  of  minors,  is  conclusively  presumed,  or, 
as  in  the  case  of  idiots,  lunatics,  spendthrifts,  &c.,  is   ^     ^. 
adjudged  to  be  incompetent  to  manage  his  affairs.^  temporary 
In   respect  to  minors,  the  guardian  of  the  person  ^"^^ 
stands  in  loco  parentis^  thus  giving  rise  to  the  designation,  some- 
times applied  to  them,  of  **  temporary  parents."  ^ 

Of  the  numerous  kinds  of  guardians  known  in  the  common 
law,*  most  of  which  have  been  abolished  by  statute,*  Gaardian«  at 
or  become  obsolete,*  it  would  be  unprofitable  to  men-  ^™*"®°  ^^• 
tion  any,  save  three,  which  may  be  looked  upon  as  originating 
some  legal  principles  or  rules  which,  although  the  guardianships 
themselves  have  fallen  into  disuse,  or  have,  in  most  States,  never 
existed,  are  still  traceable  in  the  American  law  touching  guar- 
dians. These  are  (1)  Guardianship  by  Nature,  (2)  Guardianship 
by  Nurture,  and  (3)  Guardianship  by  SocageJ 

The  chief  distinction  between    Guardianship  by  Nature  and 
GtLardianship  by  Nurture  seems  to  lie  in  their  dura-  Guardianship 
tion;  guardianship  by  nature  extending  throughout  l^'^Snrit^"'^ 


1  Webster. 

3  Rap.  &  L.  Law  D.    See  arUe,  §  1. 

*  Tyler  on  Inf.  p.  235;  1  Bla.  462; 
Senaemann's  Appeal,  21  Pa.  St.  331, 333. 

^  Crancb,  C.  J.,  gives  a  list  of  them  in 
Monro  V.  Forrest,  3  Cr.  C.  C.  147,  155 

^  The  last  vestige  of  the  most  oppres- 
sive form  of  goariliaDship  that  disgraced 
the  common  law  of  England,  known  as 
Gvardituuhip  in  Chivalry,  seems  to  have 


been  swept  away,  together  with  other 
bnrdensome  servitudes  incident  to  the 
feudal  tenure,  by  the  statute  of  12  Car. 
II.  c.  24,  pi.  1,  2.  See  the  remarks  of  Mr. 
Hargrave  on  this  species  of  guardianship. 
ante,  §  2. 

^  Such  as  Guardianship  hy  Special  Cut' 
torn,  confined  to  certain  localities,  existing 
no  longer :  Schoul.  Dom.  Bel.  §  284. 

'  Tyler  on  Inf.  §  163. 
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by  Nurture  the  fuU  period  of  minority,^  while  guardianship  by 
nurture  terminates  when  the  child  has  reached  the 
age  of  fourteen  years  ;  ^  and  that  the  former  is  strictly  applicable 
only  to  the  heir  apparent  (in  contradistinction  to  the  heir  pre- 
sumptive),^ the  latter  to  younger  children  (not  heirs  apparent)  ;  * 
neither  of  which  points  of  distinction  have  any  application  in 
America.  In  other  respects  the  rules  applicable  to  one  seem 
c  d"  h'  equally  applicable  to  the  other  of  these  guardianships. 
b3- Nature  in  The  guardianship  by  nature  devolves,  without  ap- 
out  appoint-  poiutmeut  from  any  court,  primarily  upon  the  father, 
men  o  cou       ^^^^  j^  ^^^^   ^£   j^j^  death   or  unfitness,  upon  the 

mother.^  It  seems  to  be  in  analogy  with  this  rule  that  the 
Mother  of         mother  who,  in  the  absence  of  a  father,  supports  a 

nl'tSrar*^  '^  ^^^^^  ^^^^^^  ^s  entitled  to  its  earnings.®  To  the 
guardian.  mother  also  belongs  the  guardianship  by  nature  and 
nurture  of  an  illegitimate  child.^  But  the  authority  of  par- 
Guardianship  ents  as  guardians  by  nature  extends  only  to  the  per- 
extends"  oni  ®^^  ^^  their  child ;  they  have  no  power,  as  such,  over 
to  person.  property,  whether  real  or  personal.®  This  species 
of  guardianship  is  in  effect  only  the  right  which  the  law  accords 
Natural  guar-  to  parents  in  respect  of  the  custody  of  their  children, 
riffht^tSVaM'8  ^^^^^^  services  and  earnings ;  hence  a  lease  of  the  in- 
property.  faut's  land  made  by  the  father  as  natural  guardian  is 
simply  void,^  and  payment  to  him,  and  his  acquittance  therefor, 
of  a  legacy,  distributive  share,  or  any  fund  or  property  belonging 
to  the  child  does  not  bind  it.^® 

Guardianship  by  Socage  exists,  by  the  common  law,  in  respect 
only  of  lands  held  in  socage  which  the  infant  has  acquired  by 

1  2  Kent,  *219.  Hajnie   v,  HaU,  5    Hnmph.    290,    293; 

a  2Kent,*221.  Mills  r;.  Boyden,  3  Pick.  217;    and    aa- 

*  2  Kent,  *220.  thorities,  infra,  notes  0, 10. 

*  2  Kent,  »221.  »  May  v.  Calder,  2  Mass.  55 ;  Darby  v. 
^  Graham  v.  Hoaghtalin,  30  N.  J.  L-     Anderson,  1  Nott.  &  McC.  369,  372 ;  Ross 

552,  566 ;  Fonda  v.  Van  Home,  15  Wend.  v.  Cobb,  9  Yerg.  463,  468. 
631,  633 ;  Combs  v.  Jackson,  2  Wend.  153,        ^^  Genet  v.  Tallmadge,  1  Johns.  Ch.  3 ; 

156  ;  Kline  v.  Beebe,  6  Conn.  494,  500.  s.  c.  lb.  561,  refusing  to  order  money  of 

°  Matthewson  v.  Perry,  37  Conn.  435,  the  infant  to  be  paid  to  his  guardian,  one 

437 ;  Hammond  v.  Corbett,  50  N.  H.  501.  of  whose  sureties  had  become  insolvent: 

7  Wright  17.  Wright,  2  Mass.  109;  Combs  v.  Jackson,  2  Wend.  153.  156; 
Dalton  V.  State,  6  Bradf.  357.  See,  on  Hyde  v.  Stone,  7  Wend.  354,  356 ;  Fonda 
the  mother's  right  to  the  custody  of  her  v.  Van  Home,  15  Wend,  631 ;  Kline  v. 
illegitimate  offspring,  ante,  §  12.  Beebe,  6  Conn.  494;  Miles  v.  Kaigler,  10 

8  Kendall  v.  Miller,  9  Cal.  591 ;  Gra-  Yerg.  10, 16;  Williams  v.  Storrs,  6  Johns, 
ham  V.  Houghtalin,  30  N.  J.  L.  552,  566 ;  Ch.  353,  357 ;  Lang  i*.  Pettos,  11  Ala.  37. 
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descent.    A  peculiar  feature  attaches  to  this  species  Guardianship 
of  STuardianship,  which,  as  Kent  observes,  after  Mon-  by  socage  goes 

°  r?  '  7  only  to  next  of 

tesquieu,  springs  from  a  melancholy  consciousness  on  kin  who  cannot 
the  part  of  law-givers  of  the  corruption  of  public 
morals;^   it  devolves  to  the  infant's  next  of  kin,  to  whom  the 
inheritance  cannot  possibly  descend.^      But  this  rule  has  been 
repudiated  as  unreasonable,  both  in    England^  and   America.^ 
The  guardian  in  socage  has,  after  entry,  the  legal  K,ght,ofg»«. 
possession  of  the  land  to  the  use  of  the  infant,  to  diansin 
whom,  when  fourteen  years  of  age,  he  is  account-  '^**®* 
able;^  he  takes  not  a  naked  authority,  but  an  interest  in  the 
land  so  that  he  cannot  be  removed  from  oiBce,^  enabling  him  to 
maintain  trespass  and  ejectment,  lease  the  land  until  the  infant 
reach  the  age  of  fourteeu,  and  make  admittances  of  copyhold 
estates  in  his  own  name.^    This  species  of  guardianship  cannot 
arise  except  on  the  ownership  of  land  held  in  socage  descended 
to  the  infant ;  but  it  is  said  by  Kent  to  extend,  when  it  has  arisen, 
not  only  to  the  person  and  all  the  socage  estate,  but  to  heredita- 
ments which  do  not  lie  in  tenure,  and  to  the  personal  estate.®    It 
is  a  personal  trust  that  cannot  be  assigned  or  devised,  nor  does  it 
descend  to  the  guardian's  executor  or  administrator,   j^  devolves  b 
but  devolves  on  his  death  to  the  ward's  next  of  kin  ^a^- 

1  2  Kent,  *224,  citing  Monteaq.  Esprit  ested  in   preserving  it  from  waste,  and 

des  Lois,  liv.  19,  c.24.  excluding  him  from  the  custody  of  the 

^  As  where  the  estate  descended  from  person,  because  his  interest  is  in  opposi- 

his  father ;  in  this  case  his  uncle  by  the  tion  to  the  life  of  the  pupil.    lb.,  citing 

mother's  side  cannot  possibly  inherit,  and  Erskine's  Inst.  79 ;  HaUam  on  the  Middle 

therefore  he  shall  be  the  guardian :  I  Bla.  Ages,  i.  106. 

462.    Blackstone  points  out  that  the  boast         ^  Dormer's  Case,  2  P.  Wms.  262 ;  Lud- 

of  the  Romans,  who  held  it  to  be  "  summa  low,  ex  parte^  2  P.  Wms.  638. 
prudentia**  to  commit  the  care    of   the         ^  Livingstone,  m  re,  I  Johns.  Ch. 436. 
minor  to  him  who  is  the  next  to  succeed         ^  Osborn  v.  Garden,  Plowd.  293. 
to  the  Inheritance,  gave  Fortesqnieu  and         ^  Bedell  v.  Constable,  Vaughan,  177, 

Sir  Edward  Coke  ample  opportunity  for  182. 

triumph;  they  affirming  that  to  commit         ^  Wade   v.  Baker,  1  Ld.  Raym.  130, 

the  custody  of  an  infant  to  him  that  is  131;  Rex  v.  Oakley,  10  East,  491,  494; 

next  in  succession  is  "quasi  agnum  com-  Rex  v.  Sutton,  3  Ad.  &  El.  597,  612;  Jack- 

mittere  lupo  ad  devcrandum.'*    The  law  of  son  r.  De  Walts,  7  Johns.  157 ;  Hynes,  in 

Solon  was  in  this  respect  Hke  the  common  re,  105  N.  Y.  560,  563 ;  Sylvester  v.  Ral- 

law  of  England :  2  Kent,  *223,  citing  Pot-  ston,  31  Barb.  286, 289. 
ter*s  Greek  Antq.  i.  174.    Kent  also  points         ^  2  Kent,  *223,  citing  note  67  to  lib.  2 

out  that  the  law  of  Scotland  and    the  Co.  Litt.    Schouler,  Dom.  Rel.  §  286,  says 

ancient  law  of  France    took    a   middle  that  there  is  insufficient  legal  authority 

course,  wiser,  perhaps,  than  either  the  for  such  a  supposition,  but  thinks  it  likely 

civil  or  the  common  law,  in  committing  that  the  farm-stock  and  household  chat* 

the  pupil's  estate  to  the  person  entitled  to  tels  of  the  ward  were  included. 
the  legal  succession,  because  most  inter- 
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who  cannot  take  the  inheritance  by  descent.  At  the  age  of  four- 
Bat  ward  OD  *®®^  *'^®  ^'^^^^  ^^^  ^^®^*  *  guardian  of  his  own,  and  thus 
reaching  four-    put  an  end  to  the  authority  of  the  guardian  in  socage ; 

choose  another  but  uuless  he  does  SO,  the  guardianship  in  socage 

guardian.  ..  j 

•  continues.* 

§  15.    Statute,    or   Tastamentaiy,  Ouardianui   in    England.  —  The 

statute  abolishing  the  court  of  wards  and  liveries,  wardships. 
Guardians  b  forfeitures  of  marriages,  Ac,  by  reason  of  tenure 
deed  or  will      from  the  king,  or  of  any  other  knights-service,  and 

are  in  £nfrlaod 

effectually  doing  away  with  guardianship  in  chiv- 
alry,^ instituted  a  new  form  of  guardianship  by  enabling  a  father 
to  dispose  of  the  custody  of  his  children  during  minority  or  for 
called  Statute  &  Icsscr  time.  The  name  by  which  guardians  so  ap- 
tarv  Guar- ^"  poiutcd  are  known  —  Statute  or  Testamentary  Ghiar- 
^^*'  diana  —  distinguishes  them  on  the  one  hand  from 

guardians  at  common  law,  because  instituted  by  statute ;  ^  and 
on  the  other  hand  from  guardians  under  judicial  appointment, 
because  they  take  their  authority  under  appointment  by  the 
father.^  This  power  of  the  father  mignt  be  exercised  by  him 
Minor  father  by  deed  or  will,  whether  of  full  age  or  not,  because 
rLTt^tute  ^^io^^  *he  Wills  Act  of  Queen  Victoria,  a  testator 
Car.  II.  ^as  not  required  to  be  of  full  age  to  make  a  valid 

will ;  and  since  appointment  of  a  guardian  by  deed  was  held  to 
be  a  revocable  act,  not  operative  before  the  grantor's  death,* 
the  deed  was  held  to  be  but  a  testamentary  paper,  though  in  the 
form  of  a  deed,®  from  which  it  follows,  as  pointed  out  by  Reeve,^ 
that  the  mfant's  ability  to  make  a  valid  appointment  of  guardian 
is  measured  by  his  ability  to  make  a  will.®  Schouler  ^  calls  at- 
tention to  the  dissent  of  Macpherson  ^^  from  this  view  of  the  law. 


'  Bjrme  r.Van  Hoesen,  5  JohnA.  66. 

«  12  Car.  II.  c.  24,  §  8. 

s  The  statate  of  4  &  5  P.  &  M.,  c.  8, 
anthorized  a  father  to  appoint  the  custody 
of  his  daughters  under  the  age  of  sixteen 
by  will  or  other  act  in  his  life-time :  Rat- 
cliff's  Case,  3  Rep.  37,  39.  This  statntd 
was  repealed  by  9  Geo.  I V.  c.  31 :  Macpher* 
son,  Inf.  p.  80.  So  that  the  mention  of  a 
statate  guardian  under  English  law  is 
generally  understood  to  refer  to  a  g^uar- 
dian  under  the  statute  of  Charles.  Both 
of  these  statutes  are  held  to  be  in  force  in 
Washington,  D.  C. :  Munro  v,  Forrest,  3 
Cr.C.C.  147, 158. 

«  I  Bla.  462. 


*  Shaftsbury  o.  Hannam,  Finch  Rep. 
323,  324 ;  Macpherson  on  Inf.  83 ;  Reeve's 
Dom.  Rel.  391 ;  SchouL  Dom.  ReL  §  287 ; 
2  Kent,  «225. 

*  Dchester,  ex  parte,  7  Ves.  348,  *367. 
T  Dom.  Rel.  391. 

*  See  Morgan  v.  Hatchell,  19  Bear.  86, 
88,  holding  that  the  guardian  is  not  dis- 
abled from  being  a  witness  to  the  execu 
tion  of  the  deed,  and  doubting  whether  a 
witness  is  necessary. 

»  Dom.  Rel.  §  287. 

1^  On  Inf.  p.  84 :  «  These  facts  are  ad- 
Terse  to  the  supposition,  that  the  appoint* 
ment  of  guardians  under  the  statute  is  in 
its  nature  a  testamentary  act.' 


>» 
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The  present  English  law  requiring  testators  to  be  of 
full  age  before  they  can  execute  a  valid  will  ^  raises  i  vict.,  by 
the  important  question  in  reference  to  the  age  of  the 
grantor,  whether  an  infant  father  can  make  a  valid  deed  appoint- 
ing a  guardian ;  but  the  cases  cited  by  Macpherson  ^  do  not  ap- 
pear to  bear  him  out  in  his  statement 

The  statute  creating  testamentary  guardianship  originally  ex- 
cluded popish  recusants  from  the  office ;  and  a  later  statute  dis- 
ables them  to  be  "  guardian  of  any  child,"  or  "  capable  Former  reli- 
ef any  legacy  or  deed   of  gift,"   or  "to  bear  any  fi^,"„Vw*i^"" 
office*'  without  taking  the  oath  prescribed  in  the  moved, 
act.'    To  a  still  later  act  of  Parliament,*  relieving  persons  willing 
to  take  and  subscribe  the  oath  therein  set  out  from  prosecution 
for  recusancy,  is  ascribed  the  effect  to  remove  the  disqualifica- 
tion from  a  Catholic  priest;^  and  it  is  now  said  that  all  religious 
disabilities  have  been  removed.^ 

The  power  of  a  father  to  appoint  extends  to  all  his  legitimate 
children  under  the  age  of  twenty-one  and  unmarried  5.4^1,^^  ^y^n^ot 
at  his  decease,  or  bom  thereafter;"  but  not  to  his  appoint  to  iiie- 
illegitimate  children.^    And  the  power  is  limited  to 
the  father ;  hence,  the  guardian  so  appointed  cannot  ^  "^jJ^'^JJo^" 
appoint  another  guardian;^  nor  can  the  mother  ap-  nor  mother/ 

1  1  Vict.  29,  §7.  stmction  of  wills,  as  well  as  of  contracts^ 

*  Lecome  v.  Sheises,  1  Vem.  442,  in  belongs  to  the  temporal  and  not  to  the 

which  the  court  refuses  to  declare  invalid  spiritual  courts ;  and  that  a  will  merely 

the  deed  of  a  father  granting  guardian-  appointing  a  testamentary  guardian  need 

ship  of  his  children  to  a  creditor,  with  a  not  he  proved :  2  Kent,  *225 ;  which  ao- 

covenant  not  to  revoke  the  appointment ;  counts  for  the  lack  of  spritual  jurisdiction 

Ladv  Chester's  Case,  Vent.  207,  and  Gil-  over  the  appointment  of  a  guardian  under 

liat  p.  Gilliat,  3  PhiUim.  222,  both  deciding  deed  or  will  without  militating  against  its 

that  it  is  not  the  province  of  the  spiritual,  testamentary  character, 
but   of   the  temporal   courts  to    decide         *  25  Car.  II.  c.  2,  §  5. 
whether  the  appointment  of  a  guardian         ^31  Geo.  III.  c.  32,  §§  8,  18. 
had  been  made  in   compliance  with  the         *  1  Cooley's  "Blfl,.  *  463,  note  (2).  ' 

statute.    As  to  the  first  of  these  cases  it         ®  Corbet  v,  Tottenham,  1  Ball  So  Bea. 

is  undoubtedly  true  that  an  irrevocable  59;   Villareal  0.  Mellish,  2  Swanst.  533, 

instrument  cannot  be  a  will ;  but  in  that  538 ;  Schoul.  Dom.  Bel.  §  287  ;  Byrnes, 

particular  the  instrument  under  considera-  in  re,  Irish  R.  7  C.  L.  199,  204. 
tion  is  distinguishable  from  a  deed  not         ^  Ilchester,  ex  parte,  7  Yes.  348,  366, 

constituting  a  contract,  but  being  a  testa-  368  et  seq. 

mentary  paper,  just  as  a  devise,  made  on         ^  Ward  v,  St.  Paul,  2  Bro.  C.  C.  583 ; 

a  consideration,  though  in  a  valid  will  ad-  Sleeman  v.  Wilson,  L.  R.  13  Eq.  36,  41. 
mitted  to  probate,  is  enforceable  in  equity         *  The  trust  being   personal  and  not 

is  a  contract.     See  Woemer  on  Adminis-  assignable :  Mellish  u.  De  Costa,  2  Atk.  14, 

tration,  §  37,  p.  58.    As  to  the  last  two  with  authorities ;   Eyre  v.  Shaftsbury,  S 

cases,  it  is  to  be  remembered  that  the  con-  P.  Wms.  lOdj  122. 
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Nor  grand-  point,^  even  to  her  illegitimate  child;*  nor  a  grand- 
father;'  but  if  either  a  father^  or,  it  seems,  a  mother, 
appoint  a  guardian  to  their  illegitimate  offspring,  such  person,  if 
suitable  and  fit,  will  be  appointed  by  the  Court  of  Chancery.* 

The  statute  directs  that  the  guardianship  shall  continue  until 
the  child  is  twenty-one  years  of  age,  "  or  any  lesser  time."  It 
Teatamentary  ^^^  ''^®®"  ^^^^  ^^^*  *^^  marriage  of  a  female  ward 
^"^for '^  terminates  the  guardianship,®  at  least  as  to  the  cus- 
time  within  tody  of  the  pcrsou ;  ^  but  until  the  court  enter  a 
until  marriage    discharge  of  the  guardian,  it  may  continue  to  rcgu- 

emaew       j^^  j^j^  conduct®     The  guardianship  of  a  male  is 

One  of  several  not  terminated  by  his  marriage.*  Where  two  or 
Hig^^the^othera  Diorc  are  appointed  testamentary  guardians,  and  one 
continue.  ^{^g  q^  rcfuscs  to  act,  the  others  may  qualify,  or  the 

survivors  continue  to  be  guardians  until  the  ward's  majority.^® 
If  all  die  or  But  if  the  solc  person  appointed  die,  or  refuse  to  take 
couTamiSmts  ^P^^  himself  the  office,  the  court  having  jurisdiction 
a  guardian.  ^i^  appoint  a  guardian  just  as  if  no  testamentary 
guardian  had  been  appointed ;  and  in  such  case  the  appointment 
will  be  made  on  petition ;  it  is  not  necessary  to  file  a  bill  for  the 
purpose.^^  Where,  however,  a  testamentary  guardian  has  once 
^    _,.  assumed  the  trust  and  acted  as  guardian,  he  may,  if 

Guardian  may  ,  n  7  jf 

be  removed  for  he  miscouduct  himself ,  or  become  a  lunatic  or  other- 
and  another  wisc  incapacitated,  be  removed  by  the  Chancery  Court 
appomte  .  ^^  ^  j^jjj  jjpQ„gh|j  u  ^nd  a  ncw  guardian  will  be  ap- 
pointed, or  relief  afforded  by  requiring  security  to  hinder  him 
from  doing  anything  to  the  prejudice  of  the  infant.^  No  partic- 
ular form  of  words  is  necessary  for  the  appointment 
muSTbe^^"  of  a  guardiau  under  the  statute,  so  that  the  father's 
wntmg.  intention  is  clearly  manifested;   but  it  must  be  in 

1  Yillareal  v.  Mellish,  2  Swanst.  533,  *  Mendes    r.    Mendes,    supra.    See   S 

536;  'EdwtLT^B,  ex  parte,  S  Atk.  519.  Kent,  *226;    Eyre  v,   Shaftsbniy,  2  P. 

«  Glover,  «r  parte,  1  Har.  &  W.  508, 510,  Wms.  103. 

citing  anthorities.  ^^  Eyre  v,  Shaftshnry,  supra ;  MeUiah  v. 

>  Blake  v.  Leigh,  1  Amb.  306;  Fuller-  Da  Costa,  2  Atk.  13, 14;  Kevan  v.  Waller, 

ton  v.  Jackson,  5  Johns.  Ch.  278.  11  Leigh,  414,  427. 

*  Ward  V.  St.  Paul,  2  Bro.  C.  C.  583.  i^  O'Keefe  v.  Casey,  1  Sch.  &  Lefr.  106  j 

*  Glover,  e;r  parte,  supra,  Salter,  ex  parte,  3  Bro.  C.  C.  500 ;  Champ* 
0  Mendes  r.  Meodes,  1  Yes.  Sen.  89, 91 ;  ney,  ex  parte,  1  Dick.  350. 

Brick's  Estate,  15  Abb.  Pr.  12,  14  e<  seq.  ^^  O'Keefe  v.  Casey,  supra, 

7  Macph.  Inf.  90.  »  Tyler  on  Inf.  248 ;  Roach  v.  Garran,  1 

8  Roach  V.  Garvan,  1  Ves.  Sen.  157, 160;  Ves,  Sen.  157,  160. 
Whitaker,  in  re,  4  Johns.  Ch.  378. 
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writing,'  and  no  proof  aliunde  the  will  should  be  admitted  to 
show  the  testator's  intention.^ 

Testamentary  guardians,  unless  otherwise  directed  by  the  in- 
strument of  appointment,^  are  entitled  to  the  custody  of  the 
persons  of  their  wards ;  and  also  to  receive,  for  their  ^.  ^     , 

*^  «  Rights  of  t€». 

use,  the  profits  of  all  their  lands,  tenements,  and  tamentarj 
hereditaments,  as  well  as  the  collection  and  manage-  *f***^***^** 
ment  of  their  personal  property,  and  to  bring  such  actions  as 
guardians  in  socage  might.^  This  includes  the  power  to  make 
leases  of  the  ward's  lands;  but  the  power  is  limited  to  leases 
terminating  within  the  ward's  minority.^  It  has  been  held  that 
a  lease  made  by  a  testamentary  guardian  for  a  term  exceeding 
the  ward's  minority,  is  not  only  voidable  by  the  infant  on  attain- 
ing majority,  but  absolutely  void,  being  the  same  as  a  lease  made 
by  a  guardian  in  socage  for  a  period  exceeding  the  age  of  four- 
teen of  a  ward  in  socage.^ 

§  16.  Chancery  GuardianB  under  the  English  Law.  —  Some  difB'< 
culty  attends  the  attempt  to  account  for  the  origin  of  chancery 
jurisdiction  to  appoint  guardians  to  minors.^  But  we  jurisdiction  of 
have  seen®  that  whatever  may  have  been  its  origin,  j^nSnu'ln**^^' 
and  whatever  jurisdiction  in  this  respect  the  Chan-  England. 
cellor  may  have  possessed  before  the  statute  creating  the  Court 
of  Wards,^  no  doubt  now  remains  that  upon  the  abolition  of  this 
court  and  of  guardianship  in  chivalry,  the  jurisdiction  over  in- 
fants vested  in  the  English  equity  courts.^^ 

Recognizing  the  necessity  of  taking  care  of  those  who  for  the 
want  of  adequate  will-power  ^^  cannot  take  care  of  themselves,  or 
of  their  property,  the  Court  of  Chancery,  representing  the  king 
in  his  quality  as  parens  patricsy^  exercises  large  powers  for  the 
benefit  of  the  young  and  helpless  in  the  appointment  and  re- 
moval of  guardians,  in  providing  suitable  maintenance,  in  award- 

1  Doney  v.  Sheppard,  12  Gill  &  J.  192,  fants,  p.  95,  referring  to  Co.  Litt.  88  b,  note                                I 

199.  (16). 

>  Storke  v,  Storke,  3  P.  Wms.  51.  ^  Ante,  §  2. 

<  For  there  maj  be  an  appointment  of  '12  Hen.  VIIL  c.  1. 

the  cnjstody  of  the  person  to  one,  and  of  the  ^  See  the  statement  of  Lord  Redesdale 

estate  to  another.  in  Wellesley  v.  Welleslej,  2  Bligh  (n.  s.), 

*  See  §  9  of  the  statute,  12  Car.  II.  c.  24.  1 24, 128 ;  and  of  Lord  Eldon  in  De  Manne- 

*  Maq)h.  Inf.  91  et  seg, ;  Tyler,  Inf.  247.  riUe  v.  De  Manneville,  10  Vee.  52, 53. 

*  Roe  V,  Hodgson,  2  Wils.  129  and  135.  ^^  See  anUy  §  1. 
7  See  an  elaborate  essay  on  this  point  in  ^  Tyler  on  Inf.  §  171, ' 

Maq>herBon's  Treatise  on  the  Law  of  In- 
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ing  custody  of  the  person,  and  in  superintending  the  management 
and  disposition  of  estates.  It  exerts  a  wholesome  restraint  in 
the  ward's  behalf  by  compelling  trustees  to  give  security,  to  in- 
vest under  its  direction,  and  to  keep  regular  accounts,  and  pro- 
tects the  guardian  against  capricious  attacks  on  the  part  of  the 
Wards  in  Ward  by  a  sanction  of  his  official  acts.^  Whenever  a 
chancery.         g^j^.  jg  broQghfc  for  the  direction  of  the  court  touching 

the  estate  or  person  of  an  infant,  or  for  the  administration  of  his 
property,  the  infant,  whether  plaintiff  or  defendant,  becomes  a 
^   _.  *«.        ward  of  the  court.*     So  the  Court  of  Chancerv  or 

Court  of  Ex- 
chequer alao       the   Court    of  Exchequer  will  appoint  guardians  to 

ppojn  .  infants  having  neither  father  nor  testamentary  guar- 

dian, where  a  suit  is  pending  affecting  their  interests;*  or  the 
Court  of  Chancery  will  do  so  on  petition  alleging  the  existence  of 
real  or  personal  estate  belonging  to  the  infant,  even  if  no  suit  is 
pending.* 

The  appointment  of  a  chancery  guardian  is  not,  however,  gen- 
erally resorted  to  unless  the  child  have  property;  the  court 
Chancery  ap-  Tcfuscs,  not  for  the  lack  of  jurisdiction  to  appoint, 
pointa  only       \^yji  for  the  waut  of  the  means  to  exercise  its  iuris- 

when  the  ,  •' 

infant  has  dictiou,  by  applying  property  to  the  use  and  main- 
prope  y.  tcuauce  of  the  infant,  since  the  court  cannot  take  on 

itself  the  maintenance  of  all  impecunious  children.^ 

So,  where  the  consent  of  a  guardian  is  necessary  under  the 
statute^  to  enable  an  infant  to  marry  that  has  neither  father  nor 
testamentary  guardian,  the  court  will  refuse  the  appointment  of 
a  chancery  guardian  to  such  infant,  but  direct  application  to  be 
made  under  the  statute."^  It  is  mentioned  by  Macpherson,®  that 
persons  desiring  to  place  an  infant  under  the  protection  of  the 
Court  of  Chancery  have  resorted  to  the  expedient  of  settling  a 
small  sum  of  money  on  him  (deeming  £100  sufficient  for  the 
purpose),  and  filing  a  bill  for  the  due  administration  of  the  prop- 
erty. With  the  view  of  avoiding  the  heavy  expense  attending  pro- 
ceedings in  chancery,  the  court  sometimes  appoints  guardians  to 

1  School.  Dom.  Rel.  §  288.  *  But  in  snch  case  it  is  said  that  the 

^  Haghes  v.  Science,  qnoted  by  Mac-  infant  does  not  thereby  become  a  ward  of 

phenon  in  the  Appendix  to  his  work  on  the  court :  Macph.  on  Inf.  104. 

Infancy  from  6  HiU's  manuscripts  in  Lin-        *  WeUesley  v.  Beaufort,  2  Russ.  1, 21. 

coin  Inn  Library,  also  cited  in  Butler  i;.       ^  26  Geo.  II.  c.  83,  §  12. 

Freeman,  1  Amb.  303.  ^  Becher,  ex  parte,  I  Bro.  C.  C.  556. 

•  Macph.  Inf.  104.  •  Inf.  103, 104. 
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infants  having  very  small  estates  without  bill  on  mere  petition, 
and  without  the  reference  to  a  master  usual  in  ordinary  cases, 
requiring  the  guardians  so  appointed  to  give  security  to  account.^ 
The  court  does  not  interfere  to  appoint  a  guardian  where  one 
has  already   been    properly  appointed  ;2  but  it  will  chancery  will 
control,  and  if  necessary  remove  such  as  have  been  "<?^  appoint 

WnGrG  there  is 

appointed  improperly,  or  who  misbehave  or  endanger  a  guardian, 
the  property  of  their  wards,  even  though  the  guardian   move  UeTif 
be  the  father,^  and  will  interfere  not  only  to  punish,  °®*^^*''J^- 
but  to  prevent  any  abuse  of  the  guardian's  trust.* 

The  appointment  of  chancery  guardians  by  the  Court  of  Chan- 
cery or  the  Court  of  Exchequer,  should  not  be  con- 
founded with  the  power  to  appoint  guardians  ad  litems  guardians  dia- 
which  inheres  in  every  court  for  the  protection  of  fron"guardi- 
the  rights  and   interests   of  infants  when   brought  *"**^'*^"*- 
under  their  jurisdiction,*  unless  duly  represented  by  a  competent 
guardian.^ 

The  appointment  of  a  guardian  in  chancery  is,  where  a  suit  is 
pending,  of  the  person  only,  because  the  estate  is  said  to  be  under 
the  direction  of  the  court ;  but  where  no  suit  is  pend-  Duties  and 
ing,  the  appointment  is  of  the  person  and  estate.^  "en- guar-*^*^' 
His  duties  and  rights  are  the  same,  in  regard  to  the  *^**'*^- 
person  of  the  infant,  as  those  of  other  guardians,  and  continue 
during  minority.      He  cannot  grant  leases  of  his  _ 

_  ,  1.1  .•  i>i  .  Death  of  one 

ward  s  lands  without  the  sanction  of  the  court.     The  terminates 
death  of  one  of  several  guardians  appointed  by  the 
court  determines  the  office  as  to  all;®  but  the  survivors  may  in 
such  case  be  appointed  anew  without  reference  to  a  On  marriage  of 
master.®    On  the  marriage  of  a  female  guardian,  it  is  dianTnew  " 
a  matter  of  course  to  appoint  a  new  guardian,^^  not  fppointed!' 

1  So  ordered  where  the  property  was  *  Beaufort  v,  Berty,  1  P.  Wms.  702, 

an  annuity  of  £15 :  Jones,  in  re,  1  Ross.  705;  Pendleton  e;.  Mackrory,  2  Dick.  736 ; 

478 ;  and  where  it  was  a  freehold  of  the  Wright  v.  Naylor,  5  Madd.  54. 

ananal  value  of  JC80  :  Jackson,  ex  paries  6  ^  Insorance  Co.  v.  Bangs,  103  U.  S. 

Sim.  212.    The  order  to  appoint  without  435,  438.    As  to  guardians  ad  litem,  see 

reference  was  refused  where  the  value  of  postf  §  21. 

the  property  was XI 500:  Wheeler,  «p parte,  •  Colt  r.  Colt,  111  U.  S.  566,  568. 

1 6  Ves.  266 ;  and  so  in  case  of  a  rent  charge  ^  Macph.  105. 

of  £150  per  annum :  1  Jac.  &  Walk.  395.  >  Bradshaw  v.  Bradshaw,  1  Buss.  528. 

s  Reeve,  Dom.  Rel.  392.  *  Hall  v.  Jones,  2  Sim.  41. 

'  Butler  0.  Freeman,  1  Amb.  SOI,  and  ^  Anonymous,  8  Sim.  346. 
anthorities  cited,  p.  302 ;  Crenze  v.  Hunter, 
S  Cox's  Cas.  242. 
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that  because  she  is  necessarily  to  be  supplanted  in  the  guardian- 
ship,—  for  she  may  be  reappointed,  —  but  because  her  fitness 
to  be  guardian  under  the  new  circumstances  in  which  she 
has  placed  herself  —  being  now  under  the  control  of  her  husband 
— should  be  passed  upon  by  the  court.^  On  this  principle  it 
it  would  seem  to  follow  that  the  marriage  of  a  female,  one  of  sev- 
eral guardians,  would  put  an  end  to  the  whole  guardianship.' 

§  17.  Ouardians  under  Different  Codea.  —  Many  of  the  princi- 
ples of  the  civil  law  have  come  down  to  us  as  incorporated  in  the 
common  law  of  England,  prominently  so  in  what  is  known  as  the 
equity  branch  of  our  jurisprudence.  In  view  of  this,  and  of  some 
of  its  forms  and  names  to  be  met  with  in  the  judicial  systems  of 
the  several  States,  having  percolated  chiefly  through  the  French, 
Spanish,  and  Dutch  Codes  with  which  some  of  them  have  come  in 
contact,  it  is  deemed  worth  while  to  notice  some  of  its  salient 
features  touching  the  functions  of  guardians,  and  throwing  light 
upon  the  origin  of  the  various  names  by  which  guardians  are 
known  in  the  American  States. 

Story  mentions,  in  his  Treatise  on  the  Conflict  of  Laws,^  that 
by  the  Roman  Law  guardianship  was  of  two  sorts,  —  (1)  Tutela^ 
which  lasted  until  the  infants  reached  the   age   of 
under  the         pubcrty,  being    fourteen  in    males    and   twelve    in 
man    w.       females  ;  and  (2)  Cura^  which  lasted  until  full  major- 
ity at  the  age  of  twenty-five.    The  guardian  during  tutelage  was 

known  as  tytor,  the  ward  as  pupil ;  during  the  second 
period  the  guardian  was  called  curator^  and  the  ward 
**™*°'*  minor.    The  term  curator  is,  in  America,  said  to  have 

been  borrowed  from  the  civil  law,  and  sometimes  used  to  desig- 
nate the  person  having  charge  of  the  infant's  estate, 
Guratorship  in    in  contradistiuctiou  to  a  guardian,  who  has  charge 
menca.  ^^  ^j^^  persou,  or  of  both  the  person  and  estate.*    Mac- 

pherson  divides  guardianship  under  the  civil  law  into  three  kinds : 
namely,  what  he  terms,  tiUela  testamentaria^  conferred  by  testa- 
ment; tutela  legitimay  conferred  by  the  law  without  appoint- 
ment; and  tutela  dativa^  conferred  by  the  authority  of  the 
judges.* 

^  Gk)mall»  in  re,  1  Bear.  847.  833 ;  Duncan  v.  Crook,  49  Mo.  116, 117  ; 

*  Macph.  Ill,  Uaacfl  v,  Tajlor,  3  Dana,  600. 

•  §493.  ^  Maq)h.  573.    Schouler  (Dom.  Rel. 
4  Senfleman'i  Appeal,  SI  Fa.  St.  331,    §  292)  adds  that  "these  divisions  hare 
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Domat  ^  explains  that  the  French  law  differed  from  the  Roman 
in  continuing  the  tutorship  until  the  persons  have  fully  completed 
the  age  of  five-and-twenty  years.  He  points  out  a  Under  French 
diflference,  also,  in  the  preference  given  by  the  Roman 
law  to  certain  persons,  —  nominees  in  the  father's  testament,  or 
next  of  kin, —  while  in  France  the  selection  of  a  tutor  is  made  by 
Q,  family  council^  convoked,  on  the  suggestions  of  any  relative,  by 
the  summons  of  a  justice  of  the  peace  to  the  next  of  kin,  of  the 
child;  and  they  are  not  bound  to  appoint  either  the  guardian 
named  in  the  father's  will,  or  the  nearest  relative.* 

Under  the  Code  Napoleon  (promulgated  in  1808),  the  father  or 
surviving  mother  may,  by  last  will  or  notarial  declaration,  appoint 
some  relative,  or  even  a  stranger,  to  be  guardian  of  Guardianship 
his  or  her  child.    In  default  of  such  appoiutment  the  under  the  CkKia 
guardianship  is  assigned  by  law  to  the  paternal,  if 
none,  to  the  maternal  grandfather,  or  other  male  ancestor ;  and 
if  there  be  none  such,  or  two  of  equal  propinquity,  the  nomination 
of  a  guardian  is  to  be  made  by  a  family  council  of  six  or  more 
of  the  nearest  relatives  and  connections  convoked  by  a  justice  of 
the  peace.^    This  family  council  appoints  also  a  supplementary 
guardian,  whose  function  consists  in  acting  for  the  Sappiemen- 
interests  of  the  minor  when  they  conflict  with  those  of  **^^  «*>*"i»*n. 
the  guardian.^    The  surviving  mother  is  guardian  of  her  children ; 
but  if  she  desires  to  keep  the  guardianship  on  remarrying,  she  must 
convoke  a  family  council,  who  shall  decide  whetlier  the  guardian- 
ship ought  to  be  continued  to  her,  in  default  of  which  convocation 
she  loses  the  guardianship  entirely.^     If  continued  to  her,  the 
second  husband  must  of  necessity  be  joined  as  co-guardian  with 
her.* 

Under  the  Spanish  law,  which,  as  Macpherson  asserts,  is  in  most 
of  these  respects  like  the  civil  law,"  family  councils  are  unknown, 
and  a  mother  loses  the  tutory  over  her  children  on   ^     ,.     . , 

"^  Guardianship 

marrying  a  second  time ;  but  by  a  royal  order  she   un<i«r  '^« 
may,  on  her  application,  obtain  a  dispensation  of  the 

their  corresponding  analogies  in  Englinh  >  Domat,  §  1280. 

and  American  law ;  since  we  may  place  *  Code  Nap.  b.  i.  tit.  z.  ch.  ii.  |  4. 

testamentary  guardians  in  the  first  class,  ^  lb.,  b.  i.  tit.  x.  ch.  IL  §  6. 

socage  and  natural  guardians  in  the  sec-  *  lb.,  Art.  395. 

ond,  and  chancery  and  probate  guardians  ^  lb.,  Art.  396. 

in  the  third."  7  Macph.  572. 

1  aril  Law,  §  1279  (Cnshing's  edition 
of  Strahan's  translation). 
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legal  prohibition.^  The  law  of  Mexico  embodies  the  inhibition  to 
And  Mexican  ^®  guardianship  of  a  mother  on  her  remarriage ;  and 
iaw.  ng  the  royal  order  authorizing  the  dispensation,  to  be 

made  on  the  mother's  application,  was  promulgated  in  Spain  after 
Mexico  had  achieved  independence,  it  never  had  operation  there. 
Hence  the  order  of  an  alcalde  in  California,  before  its  annexation 
to  the  United  States,  continuing  a  mother  as  tutrix  of  her  child 
after  her  remarriage,  on  the  recommendation  of  a  family  council, 
was  void.2  The  term  "tutors"  is  retained  in  Louisiana  to 
« T  "  d  ^^^^S'^^*®  guardians  of  the  persons  and  estates  of 
"Curator"  in    infants  ; '  while  the  term  " curator "  is  applied  to  the 

uisiana.  persou  having  charge  of  the  estate  of  an  interdicted 
"  Undertutor."  Qp  absent  person.*  An  undertutor  must  be  appointed 
by  the  judge  whenever  the  letters  of  tutorship  are  certified  for  the 
tutor,^  who  may  resign  at  his  pleasure,^  and  cannot  be  compelled 
to  accept  the  appointment.^ 

§  18.  Cbanoery  Ouardiana  in  the  United  States.  —  It  appears 
from  a  previous  section  "  that  whatever  may  have  been  the  nature 
and  origin  of  the  jurisdiction  exercised  by  the  Lord  Chancellor  of 
England  over  the  persons  and  property  of  infants,  it  is  quite 
certain  that  since  the  twelfth  year  of  the  reign  of  Charles  II.  such 
jurisdiction  has  been  exercised  as  a  branch  of  the  equity  powers 
of  the  Court  of  Chancery  and  the  Court  of  Exchequer.®  Schouler, 
in  his  work  on  Domestic  Relations,^^  makes  the  statement  that 
at  the  time  when  America  was  colonized,  chancery  guardianship 
.  was  unknown  in  England,  and  that  while  the  English 

Chancery  Chauccry  Court  was  slowly  extending  its  rights  over 

ovcrinfants  the  Dcrsons  and  estates  of  infants,  another  system 
in  America.       ^^^  j^  proccss  of  growth  on  this  side  of  the  water, 

adapting  itself  to  the  increasing  wants  of  our  community,  fostered, 
doubtless,  by  a  strong  prejudice  against  chancery  practice 
with  its  expensiveness  and  prolixity  of  pleading.  Whatever 
view  may  be  taken  of  the  historical  accuracy  of  this  assertion, 

1  Braly  v,  Reese,  51  Cal.  447,  457.  '  State  v.  Judge  of  Probate,  S  Rob. 

«  Braly  w.  Reese,  supra.  (La.)  418,  423. 

•  Rev.  St.  La.  1876,  §  2348,  forbidding  »  §  16- 

the  appointment  of  carators  ad  bona  or  ad  *  "  The  Court  of  Exchequer  does  exer* 

litem.  cise,  like  the  Conrt  of  Chancery,  a  general 

^  Rev.  St.  La.  1876,  §  1095  et  seq.  power  of  appointing  gnardians  and  order- 

^  Rev.  Code,  1889,  Art.  273.  ing  maintenance  for  infants,  where  there 

0  Undertutor  of  Walker,  14  La.  An.  is  a  suit  pending: "  Macph.  on  Inf.  102. 

631.  *''  §  291. 
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it  is  certainly  the  prevalent  conviction  of  lawyers,  judges,  and 
text-writers  in  America,  that,  in  the  absence  of  countervailing 
statutes,  American  courts  having  equity  powers  possess  a  gen- 
eral jurisdiction  for  the  appointment  of  guardians  in  protection 
of  infants,  aside  from  the  power,  inherent  in  all  courts  before 
which  the  rights  of  infants  are  being  litigated,  of  appoint- 
ing guardians  to  such  infants  ad  litem?-  Story  draws  no  dis- 
tinction between  the  powers  of  English  and  American  chancery 
courts  in  this  respect,  ^  and  Pomeroy  states  that  "  this  power  to 
appoint  guardians  exists  in  the  American  States  so  far  as  it  has 
not  been  taken  away  by  statute."  ^  In  some  of  the  States  whose 
statutes  confer  jurisdiction  for  the  appointment  of  guardians  to 
infants  upon  other  tribunals,  it  is  nevertheless  held  that  the  au-  ' 
thority  so  conferred  upon  the  other  tribunals  is  simply  jurisdiction 
cumulative,  and  that  concurrent  jurisdiction  exists  in  ^£™"iJ5 
them  as  well  as  in  the  courts  of  chancery.  It  is  so  ^^^^^  tribunals. 
held,  for  instance,  in  Alabama ;  *  and  similarly  in  California,^ 
Indiana,^  lowa,^  Maryland,®  Michigan,®  New  York,^<^  Virginia,^^ 
and  Wisconsin.^2  Jq  Tennessee  the  statute,  conferring  jurisdiction 
to  appoint  guardians  to  minors  on  the  county  courts,  expressly  pro- 
vides that  "  the  powers  of  the  Chancery  Court  over  such  estates 
are  not  hereby  abridged ; "  and  it  is  held  that  to  the  extent  to 
which  the  statute  conferred  jurisdiction  on  the  County  Court  it  is 
concurrent  with  the  Chancery  Court ;  the  use  of  the  word  "  exclu- 
sive "  in  connection  with  the  jurisdiction  of  the  County  Court  was 
said  to  be  "  an  inadvertence,"  or  probably  "  a  misprint ; "  and 
that  the  Court  of  Chancery  is  a  superior  court,  possessing  common 
law  jurisdiction  over  infants  and  their  estates  in  addition  to  the 


1  Lake  v.  McDayitt,  13  Lea,  26.  cit- 
ing  earlier  Tennessee  cases,  p.  SO ;  War- 
ing V.  Waring,  2  Bland  Ch.  673  ;  McCord 
p.  Ochiltree,  8  Blackf.  15;  Williamson  v. 
Beny,  8  How.  (U.  S.)  495,  555;  Board  of 
Guardians  v.  Shatter,  139  Ind.  268, 272. 

*  Eq.  Jnr.  ch.  xxxr. 

*  Pomeroy's  Equity  Jnrispmdence, 
§  1306,  note  (2) ;  see  also  lb.,  §§  1303-1309 ; 
Field  on  Inf.  §  90 ;  Tyler  on  Inf.  §  171  ; 
and  see  cases  cited,  infra. 

*  Lee  9.  Lee,  55  Ala.  590. 

>  Wilson  9.  Roach,  4  Cal.  362,  366. 

*  Board  of  Guardians  v.  Shutter,  139 
Lid.  268. 


^  Harlin  v.  Stevenson,  30  Iowa,  371, 
376;  Sterritt  v.  Robinson,  17  Iowa,  61. 
These  cases  do  not  arise  on  guardianship, 
but  announce  the  rule  of  law  that  grant 
of  jurisdiction  to  probate  courts  does  not 
defeat  the  jurisdiction  possessed  by  dis- 
trict  courts  (having  in  Iowa  general 
equity  jurisdiction). 

8  Corrie's  Case,  2  Bland  Ch.  488. 
•  Taff  t?.  Hosmer,  14  Mich.  249,  256. 
w  Wilcox  p.  Wilcox,  14  N.  Y.  575,  578; 
cited  in  Hubbard,  in  r«,  82  N.  Y.  90,  92. 
11  Durrett  o.  Davis,  24  Gratt.  302,  315. 
^  Glascott  V,  Warner,  20  Wis.  654. 
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jurisdiction  conferred  by  statute.^  In  Arkansas  it  is  held  doubt- 
ful whether  the  constitutional  grant  of  jurisdiction  over  the  per- 
sons and  estates  of  minors  to  the  probate  courts  divested  the 
chancery  courts  of  such  jurisdiction  or  not.^ 

Mr.  Schouler  also  points  out  the  superior  advantages  possessed  by 
chancery  courts  over  probate  courts  in  dealing  with  the  persons  and 
estates  of  infants,  lunatics,and  other  persons  incompetent  to  manage 
their  aflfairs.  "  From  the  fact,"  he  says,  "  that  the  English  equity 
courts  are  unfettered  in  their  authority,  chancery  courts  in  this 
country  incline  to  the  same  direction  ;  hence  they  construe  strictly 
the  powers  of  the  probate  courts,  while  maintaining  their  own  ;  a 
matter  of  little  difficulty,  since  the  supreme  authority  is  in  their 
hands,  whether  in  matters  of  probate,  equity,  or  the  common 
law."  ^  Thus  Redfield,  the  author  of  a  profound  treatise  on  the 
Law  and  Practice  of  Surrogates'  Courts  in  the  State  of  New  York, 
says  :  "  It  was  held,  in  the  early  cases,  that  the  guardian,  whether 
appointed- by  the  surrogate,  or  in  any  other  way,  is  deemed  an 
officer  of  the  Supreme  Court,*  within  the  rule  that  he  may  be  sum- 
marily proceeded  against  by  that  court  and  removed,  and  com- 
pelled to  account  there  ;  and  that  the  surrogate  had  not  concurrent 
jurisdiction  with  the  Supreme  Court  to  remove  or  change  a  guar- 
dian appointed  by  that  court,  or  to  compel  such  a  guardian  to 
account,  either  before  or  after  removal."  ^ 

But  notwithstanding  the  superior,  unfettered  powers  of  chan- 
cery courts  over  those  of  local  tribunals,  "  maintained  in  deroga- 
Probate  courts  tiou  of  the  commou  law,  made  subject  to  supervision 
chancery"^  of  suprcmc  tribunals,  and  confined  to  the  exercise  of 
troiTf^°*^°"  special  powers  sparingly  conferred,"  as  Schouler  em- 
guardiana.  phasizcs,^  the  jurisdiction  to  appoint  guardians  to 
minors  and  to  control  them  in  the  administration  of  their  prop- 
erty is  now  practically  confined,  in  all  the  States,  to  the  class  of 
courts  exercising  testamentary  jurisdiction.  Guardians  are  now 
rarely  appointed  by  chancery  courts,^  and  these  will  not  take 
upon  themselves  the  administration  of  the  estates  of  wards  after 

^  Lake  f.  McDaritt,  13  Lea,  26.    But  of   December,    1846:   Bedf.    Suit.    (4th 

see  Webb  v.  Fritts,  8  Baxt.  218,  assuming  edition)  p.  793. 

exclusive  jurisdiction  in  the  County  Court.  *  Redf.  Surr.  793.    The  same  view  is 

3  Shumard  v.  Phillips,  53  Ark.  37, 45.  announced  in  Cowls  v.  Cowls,  8  111.  435. 

8  Dom.  Rel.  §  303  (p.  449).  >  Dom.  Rel  p.  449  (4th  ed.). 

*  Succeeding   to    the  power  and  an-  ^  Schonl.  Dom.  Rel.  §  303 ;  Bispham, 

thority  of  the  ChanceUor  on  the  31st  day  Principles  of  Equity,  §  542 ;  2  Biarues' 

Kent  (13th  ed.),  *226,  note  (I). 
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grant  of  letters^  and  thus  supersede  the  Probate  Court,  except  in 
extraordinary  cases,  and  for  special  reasons,^  although,  as  above 
mentioned,  they  still  retain  their  jurisdiction  in  many  cases,  par- 
ticularly where  the  testamentary  courts  are,  for  any  reason,  in- 
competent to  accomplish  full  justice  in  controversies  between 
guardian  and  ward.  It  is  said  that  chancery  will  not  interfere 
for  the  protection  of  an  infant  in  any  case  where  the  remedy  in 
the  testamentary  court  is  plain,  adequate,  and  complete ;  ^  yet 
not  nearly  so  strong  a  case  is  required  in  invoking  the  aid  of 
chancery  for  an  infant,  as  in  an  ordinary  case  of  administration.' 
There  is,  of  course,  beside  the  jurisdiction  to  appoint  guardians 
as  herein  stated,  jurisdiction  in  equity,  in  the  United  jurisdiction  of 
States  as  well  as  in  England,  over  guardians,  no  mat-  ^'^^^^^^g^^®^ 
ter  how  appointed,  and  whether  statute  or  testamen-  iiaWe  m  tra»- 

.  J.  •!•  •  1  xi-  tees  and  guar- 

tary  guardians,  or  guardians  in  socage,  whenever  they  dians  de  ton 
have  made  themselves  liable  as  trustees ;   and  over  *^^' 
parties  committing  fraud  upon  infants,  or  making  themselves 
liable  as  guardians  de  son  tort^  or  constructive  guardians.^ 

§  19.    The   Natural    Guardianship    of    Father   and    Mother  under 

American  Statutea.  —  The  rights  of  parents  to  the  custody,  edu- 
cation, and  earnings  of  their  children  are  pointed  out  in  a  former 
chapter;^  and  it  has  also  been   mentioned^  that   the  common 
law  guardianship  hy  Nature  and  by  Nurture  are,  in  substantial 
effect^  but  the  recognition  of  this  natural  right.    This  is  literally 
so  in  the  United  States.     In  all  of  them  the  father  is  by  statute 
recognized  as  the  natural  guardian  of  his  legitimate   Right  of  father 
children,  without  the  necessity  of  judicial  appoint-  ^ard^iYn^n 
ment  or  formality  of  any  kind.     His  right  is  para-  ***«  states. 
mount  to  that  of  the  mother,  unless  adjudged  to  be  unfit  or  in- 
competent, in  all    the    States  except  lowa,^  Kansas,^  and  Ne- 
braska,^® in  which  the  statutes  entitle  father  and   Father  and 
mother  equally.    The  statutes  of  California^^  and  Mon-  ^^^^* 

1  Amefl  17.  Ames,  148  HI.  321 ,  344.  son  tort ;  also  §  94,  on  the  power  of  calling 

>  WUlis  V,  Fox,  25  Wis.  646,  648.  guardians  to  account. 

«  Horner,  Co.  Court  Pract.  §  390,  cit-  «  Ante,  §§  7,  8. 

ing,  t.  a.  Lynch  i;.  Rotan,  39  IlL  14,  19.  ?  ^„^«^  §  14. 

«  Aldrich  v.  Willis,  55  Cal.  81,  85;  ^  Code,  1888,  §  3432.   See  State  v.  Kirk- 
Andrews,  in  re,  1  Johns.  Ch.  99;  Crumb,  patrick,  54  Iowa,  373,  375. 
€x  parte,  2  Johns.  Ch.  439.  ^  Gen.  St.  1889,  §  3217.    See  State  r 

^  Hiestand  v,  Knns,  8  Blackf.  345, 349 ;  Jones,  16  Kans.  608,  611. 

Grimes  v.   Wilson,  4  Blackf.  331,  335.  ^o  Comp.  St.  1891,  ch.  34,  §  6. 

And  see  post,  §  24,  on  the  subject  of  quad  ^^  Civil  Code,  1885,  §  246. 
or  constructive  guardians,  or  guardians  de 
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Of  mother  of 
infant  of  ten- 
der years. 

Of  mother  if 
father  is  dead. 


children. 


tana  enact,  what  is  generally  adjudged  to  be  the  law  without 

such  statutory  enactment,^  that  the  mother  is  entitled 
in  preference  to  the  father  while  the  child  is  of  ten- 
der years.^  If  the  father  be  dead  or  adjudged  unfit, 
the  mother,  unless  she  be  herself  unfit,  is  in  most 
States  recognized  as  the  natural  guardian  of  her  minor 
Exception  is  made  to  this  rule  in  Alabama,  where  her 
right  is  limited  to  female  children,  and  to  males  under  the  age  of 
fourteen.'  A  statute  authorizing  the  appointment  of  guardians 
to  all  minors  "  who  have  no  father,  guardian,  or  master,"  was  held, 
in  Connecticut,  to  deprive  the  mother  of  her  right  to  the  custody 
of  her  children  as  natural  guardian  against  a  guardian  appointed 
by  the  Probate  Court.*  The  mother's  right  as  natural  guardian 
of  her  children  on  the  father's  death  is  limited  to  the  time  during 
which  she  remains  unmarried  in  California,^  Louisiana,^  Maine,^ 
Vermont,®  and  Wisconsin.®  In  Maryland  it  has  been  decided, 
that  although  the  mother  becomes  the  natural  guardian  of  her 
infant  children  by  the  death  of  their  father,  and  has  the  right  to 
the  control  of  their  persons  and  property,  to  the  exclusion  of  all 
other  persons,  yet  she  must  qualify  and  give  bond  as  required  by 
statute  of  all  guardians ;  and  that  if  she  fail  to  do  so  within  a 
reasonable  time,  the  Orphan's  Court  must  appoint  a  guardian  in 
her  place,  though  she  makes  no  formal  renouncement  of  her 
right.*^ 

That  the  mother  is  treated,  in  this  country,  as  the  natural 
guardian  of  her  illegitimate  offspring,  results  from  what  has  been 
mentioned  in  a  previous  section  concerning  illegitimate  children.^! 
Also,  that  parties  adopting  children  thereby  acquire  the  rights  and 


1  See  ante^  §  7. 

2  Codes  &  St  1895.  Cir.  C.  §  340,  pi.  2. 
■  Code,  1887.  §  2372.   ' 

*  Macready  v.  Wilcox,  33  Conn.  321, 
327,  citing  former  Connecticut  cases.  The 
present  statute,  however,  substitutes  the 
word  "parent"  for  "father,"  and  omits 
"master:"  Gen.  St.  Conn.  1887,  §  454. 
It  was  held,  in  an  early  case,  "  that  the 
mother,  upon  the  death  of  the  father,  was 
the  natural  guardian  of  her  female  chil- 
dren until  they  should  arrive  to  the  age 
of  discretion  for  choosing  a  guardian : " 
Fields  V.  Law.  2  Root,  320,  323. 

»  Code  a?.  Proc.  1885,  §  1751. 


•  Civ.  Code,  1889,  Art.  254.  But  if 
she  convoke  a  family  council  before  her 
re-marriage,  and  submit  to  them  the  ques- 
tion whether  she  be  retained  as  tutrix,  the 
family  council  may  so  determine.  Her 
second  husband  must,  if  she  be  continued 
as  tutrix,  be  joined  with  her  as  co-tntor : 
lb.,  Art.  25b. 

7  Rev.  St.  1883,  ch.  67,  §  3. 

8  Rev.  L.  1880,  §  2422.  In  the  statutes 
of  Vermont  of  1894,  this  condition  is 
omitted :  §  2737. 

»  Rev.  St.  1878,  §  3964. 
w  Lefever  i'.  Lefever,  6  Md.  472,  47fi. 
"  Ante,  §  12. 
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assume  the  duties  of  parents,  and  are  hence  the  natural  guardians 
of  such  adopted  children.^  Parental  rights,  to  some  extent, 
accrue,  with  corresponding  duties,  to  all  who  assume  a  status 
in  loco  parentis  to  infants ;  hence,  to  that  extent,  such  persons 
may  be  considered  as  their  natural  guardians.^  So  grandparents 
have  been  held  the  natural  guardians  of  orphan  infants  residing 
with  them,  so  as  to  affect  the  domicil  of  the  latter.^  In  strict- 
ness, however,  none  but  the  natural  parents  can  be  guardians  by 
nature ;  ^  next  of  kin  succeed,  on  the  death  of  the  parents,  to 
such  authority  only  as  may  be  involved  in  their  status  in  loco 
parentis. 

The  common  law  rule  giving  to  the  guardian  by  nature  power 
over  the  person  only,  and  not  over  the  property  of  the  ward,^  is 
enacted  by  statute  in  most  of  the  States ;  and  where  not  so  enacted, 
it  is  of  binding  authority  in  every  State  recognizing  the  common 
law.     Hence,  where  a  statute  gives  to  parents,  as  nat-  ^utho^tv  of 
ural  guardians,  the  custody  and  care  of  the  persons,  natural  guar- 
education,  an(2  estates  of  their  children,  and  directs  property  of 
that  when  such  estate  is  not  derived  from  the  par-  comiitioned^oii 
ent  acting  as  guardian,  such  parent  shall  give  security    ^*^*°^  ^°*^' 
and  account  as  other  guardians,  the  parent  so  acting  has  no  right 
to  control  or  dispose  of  the  property  of  his  child  derived  from 
any  other  person  than  himself,  until  he  has  given  the  bond  re- 
quired by  the  statute  of  all  guardians.^    A  petition  by  an  infant 
must  show  that  the  plaintiff  is  an  infant,  and  sues  by  guardian  or 
next  friend,  who  has  given  bond  and  security  according  to  law,  or 
it  is  bad  on  demurrerj     But  the  father,  as  natural  guardian,  may 
sue  for  and  recover  personal  property  of  his  minor  son  which 
came  to  the  son  through  liimself.® 

§  20.  Testamentary  QuardiaiiB  In  the  United  States.  —  In  Eng- 
land, testamentary  guardians,  that  is  to  say,  guardians  appointed 
by  deed  or  will  of  a  father  under  authority  of  the  Statute  of  12 

1  Ante,  §  10.  423;  Shanks  v,  Seamonda,  24  Iowa,  131, 

•  -4>i<e,  §  18.  132 ;  Spniance  p.  Darlington,  30  A.  (Dela.) 
»  Lamar  v.  Micon,  114  IT.  S.  218,  222 ;     663. 

Darden  v.  Wyatt,  15  Ga.  414;  Matter  of  7  Hipgins  v.  Haun.  R.  R.,  36  Mo.  418, 
Benton,  60  N.  W.  (Iowa)  614.  431 ;  Spillane  v.  Mo.  Pac.  Ry.  Co.,  Ill 

*  School.  Dom.  ReL  f  29S ;  1  Bla.  461 ;     Mo.  555,  561 . 

2  Kent,  *220.  8  j^  gndj  case  he  should  describe  him- 

*  See  ante,  §  14.  self  as  guardian  :  Rhoades  v,  McNultj,  52 

•  McCattj  D.  RoQntree,  19  Mo.  345,    Mo.  App.  301,  306. 
348;  Sherwood  v.  Neal,  41  Mo.  App.  416,     " 
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Distinction^  Car.  II.,  are  frequently  designated  as  ttatute  guar- 
mentaiyand  diaos,  wliicli  term  is  there  sufficient  to  distinguish 
diansin*'^'  them  ^  from  chancery  guardians  and  the  various 
America.  kinds  of  guardians  at  common   law.^     It  would  be 

inaccurate  to  refer  to  a  testamentary  guardian  by  the  term 
statutCj  or  statutory  guardian  in  the  United  States,  because 
here  all  classes  of  guardians,  iucluding  in  a  general  sense  even 
natural  guardians  and  guardians  ad  litenij  chancery  guardians 
and  a  fortiori  the  guardians  appointed  by  courts  having  probate 
jurisdiction,'  derive  their  authority  from  some  statute  or  consti- 
tutional provision. 

The  substantial  elements  of  the  Statute  of  Charles  II.  have 
been  re-enacted  in  most  of  the  States.  The  right  to  the  testa- 
sutute  of  mentary  disposition  of  the  custody,  maintenance,  and 
enactS  in*  "*"  cducatiou  of  his  Unmarried  infant  children  is  recog- 
mo8t  sutea.  nized  to  be  in  an  adult  father,  or  one  competent  to 
make  a  will,  in  all  the  States,  either  by  direct  enactment,  or  by 
recognizing  the  Statute  of  12  Car.  11.  ch.  24,  as  being  in  force.^ 
Power  of  in-  ^^  many  of  them  the  authority  is  expressly  conferred 
fant  fathers.  qjj  infant  fathers;  so,  for  instance,  in  Mississippi,^ 
New  Jersey,®  New  York,"^  North  Carolina,  and  in  such  other 
States  in  which  the  statutes  have  more  or  less  fully  adopted  tlie 
Power  by  will  language  of  the  Statute  of  Charles  II.  In  many  in-» 
o»b'-  stances  the  power  can  be  exercised  by  will  only,  as  in 

Alabama,®  Arkansas,®  Conuecticut,^^  Georgia,^  Illinois,^  Michi- 


1  Tho  statute  of  4  &  5  P.  &  M.,  ch.  8, 
repealed  by  9  Geo.  IV.  ch.  31,  gave  a  very 
limited  anthority,  and  conld  not  have  ref- 
erence to  a  general  guardian :  Ante,  §  15, 
p.  42,  note  (3). 

^  As  to  testamentary  gnardians  in  Eng- 
land, see  ante,  §  15. 

>  And  which  are  therefore  sometimes 
called  probate  gnardians  by  text-writers  : 
Schonl.  Dom.  Rel.  §  291. 

*  In  Maryland  the  mother  is  enabled 
to  appoint  a  gnardian  to  her  infant  chil- 
dren by  statute  (Civ.  Code,  1876,  Art.  72, 
pi.  11);  and  it  is  held  that  the  father  of 
an  illegitimate  child  has  no  such  power : 
Ramsay  v.  Thompson,  71  Md.  315,  318; 
and  that  under  the  statute  of  12  Car.  XL 
ch.  24,  a  written  will  is  indispensable  to 
the  appointment  of  a  testamentary  gnar- 
dian: Borsey  v.  Sheppard,  12  Gill  &  J. 


192,  199 ;  from  which  it  appears  that  the 
power  of  the  father  to  appoint  a  guardian 
of  a  legitimate  child  is  assumed. 

The  statute  is  held  to  be  in  force  in 
New  Hampshire :  Balch  v.  Smith,  12  K.  H. 
437,  440,  relying  on  Noyes  v.  Barber, 
4  N.  H.  406,  408,  in  which  the  statute  was 
assumed  to  be  binding  in  New  Hampshire; 
Copp  V.  Copp,  20  N.  H.  284,  286.  So  in 
the  District  of  Colombia  (as  weU  as  the 
statute  of  4  &  5  P.  &  M.  ch.  8) :  Maura 
V.  Ritchie,  3  Cr.  Ct.  Ct  147,  163. 

»  Code»  1880,  §  2095. 

•  Rev.  1877,  p.  464,  §  1. 

7  Banks  &  Bro.  (8th  ed.)  2612,  §  1. 

•  Desribes  v.  Wilmer,  69  Ala.  25,  S& 
»  Dig.  1884,  §  3471. 

w  Gen.  St.  1887. 

11  Code,  1882,  §  1804. 

^  St.  &  Curt  St  1885,  ch.  64,  t  3- 
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gan,^    Miiinesota,^    Missouri,'  Nebraska,*  Nevada,*  Ohio,®  Ore- 
gon,7  Rhode  Island,®  Pennsylvania,®  Vermont,^^  Vir-  ^u^t  y^  j^ 
ginia,^*  West  Virginia^,  and  Wisconsin.^*    The  will  ^"^»°«- 
must  usually  be  in  writing,^*  and  the  person  that  is  to  have  the 
custody  of  the  infant  must  be  pointed  out,  although  the  word 
guardian  need  not  be  mentioned.^*    Appointment  of  one  as  ad- 
ministrator cum  testamento  annexo  by  the  Probate  Court  confers 
no  authority  as  testamentary  guardian.^®  But  where  it  is  made  the 
duty  of  executors  to  expend  a  portion  of  the  estate  for  the  sup- 
port and  education  of  the  testator's  minor  children,  as  trustees,  it 
has  been  held  that  they  were  thereby  made  in  effect  testamentary 
guardians,  and,  that  the  court  had  no  power,  while  they  faithfully 
discharged  this  duty,  to  order  them  to  pay  over  any  moneys  to 
the  statutory  guardians ;  ^^  and  although  a  father  is  not  consti- 
tuted guardian  by  such  testamentary  provision,  yet  he  may  man- 
age the  estate  as  trustee  without  being  required  to    .^^  ^^ 
give  bond  as  such,  or  as  guardian.^®    The  authority  'rom  will 
of  the  guardian  dates  from  the  probate  of  the  will, 
where  no  further  qualification  is  imposed  by  statute,^®  while  in 
many  States  it  is  required  that  the  testamentary  guardian  qualify 
by  taking  the  oath  and  giving  the  bond,  as  other  guar-  Qualifying 
dians.*^    In  the  other  States  the  power  may  be  exer-  »««»»*o'« 


1  Gen.  St.  1890,  §  6311. 
s  Gen.  St.  1891,  §  5742. 
s  Key.  St.  1889,  §  5283. 
«  Comp.  St.  1891,  ch.  34,  §  11. 

*  Gen.  St.  1885,  §  558. 

•  Rev.  St.  1890,  §  6267. 
"  Code,  1887,  §  2885. 

s  PnbL  St.  1882,  ch.  168,  §  1. 

»  Br.  Pnrd,  Dig.  p.  513,  §§  31,  32. 

W  Rev.  St.  1894,  §  2748. 

"  Code,  1887,  §  2597. 

^  Code,  1891,  ch.  82,  §  1. 

^  Sess.  L.  1887,  ch.  201,  §  1. 

14  Dorsey  v.  Sheppard,  12  GUI  &  J.  192, 
199. 

**  Desribes  v.  Wilmer,  supra  ;  Corrigan 
r.  Kiernan,  1  Bradf.  208 ;  Peyton  v.  Smith, 
2  Dev.  &  B.  £q.  325,  346. 

u  Dunham  v.  Hatcher,  31  Ala.  483, 486. 

17  Capps  V.  Hickman,  97  HI.  429,  436, 
Dickej,  C.  J.,  dissenting  on  the  ground 
that  the  executors  had  not  the  right  of 
guardians  under  the  will :  p.  438. 

u  Camp  V.  Pittman,  90  N.  C.  615,  617. 


^  Held,  in  California,  that  there  is  no 
necessity  to  issue  letters  of  guardianship 
to  a  testamentary  guardian ;  his  authority 
emanates  directly  from  the  will :  Norris  v. 
Harris,  15  Cal.  226, 256.  So,  it  seems,  the 
statute  of  Colorado  provides :  Mills'  St. 
1891.  §  2091.  In  Kentucky,  testamentary 
guardians  are  liable  like  trustees  in  equity 
only,  and  are  not  required  to  make  annual 
settlements  in  the  Probate  Court  like  other 
guardians:  Maupin  v,  Dulaney,  5  Dana, 
589.  In  Florida,  the  authority  of  the 
testamentary  guardian  emanates  directly 
from  the  will,  but  extends  only  to  the 
custody  of  the  person ;  as  guardian  of  the 
estate  he  must  be  appointed  by  the  court : 
Thomas  v.  Williams,  9  Fla.  289,  296  et 
seq.  In  Georgia,  the  general  rule  is  that 
they  are  not  required  to  gi?e  bond  and 
security :  Southern  Marble  Co.  v.  Stegall, 
90  Ga.  236. 

^  If  the  guardian  appointed  fails  to 
qualify,  it  is  the  duty  of  the  court  to  ap- 
point some  other  person  as  guardian: 
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cised,  as  under  the  English  statute,  by  deed  or  will.^  An  instru- 
ment executed  with  the  formalities  necessary  to  a  will,  and  in- 
^  ,         ^      tended  as  such,  does  not  become  a  deed  by  the  mere 

Ri^htmav  be  ,  ii-i.  , 

forfeited  if  not  affixmg  01  a  Seal  which  IS  not  necessary  to  the  will  * 

dfl.]  HI  fid. 

The  right  to  the  testamentary  guardianship  must  be 
claimed  within  six  months  from  the  probate  of  the  will  or  is  lost, 
in  Alabama,^  Arkansas,^  Missouri,^  Virginia,^  and  West  Vir- 
ginia.^ In  Mississippi,  the  requirement  of  the  statute  that  the 
person  nominated  as  testamentary  guardian  shall  ^'  appear  before 
the  Probate  Court  •  •  .  and  declare  his  acceptance  of  the  guar- 
dianship," is  held  to  be  sufficiently  complied  with  to  make  him 
liable  as  testamentary  guardian  by  the  nominee's  petition  for  the 
probate  of  the  will,  in  which  he  shows  that  be  is  not  required  to 
give  bond  either  as  executor  or  guardian.®  There  is  a  statement 
Will  a  int-  ^^  Kent's  Commentaries  that  a  will  merely  appointing 
iDj?  must  be      a  testamentary  guardian  need  not  be  proved.®     This 

statement  should,  at  the  present  time,  be  received 
with  caution,  for  in  most  States  wills  have  no  validity  until  they 
are  admitted  to  probate;  and  in  at  least  some  of  the  States  a 
will  appointing  a  testamentary  guardian  is  expressly  required  by 
statute  to  be  admitted  to  probate  before  it  is  valid.^^ 

The  greatest  and  most  significant  departure  from  the  English 
statute  is  found,  in  the  United  States,  in  the  consideration  ex- 
tended to  the  rights  and  feelings  of  the  mother.  Under  it,  as 
heretofore  shown,  and  in  those  States  in  which  its  provisions 
in  this  respect  have  not  been  altered,  the  mother  was  not  only 


Davidson  r.  Koehler,  76  Ind.  398,  417;  §2095.    In  Texas,  by  wiU  or  written  deo- 

to  same  effect,  Wadsworth  v,  Connell,  laration :  1  Rev.  Civ.  St.  1888,  Art.  2497. 

104  III.  369,  375  ;  McAlister  v.  Olmstead,  s  Wuesthoff  v.  Germania  Co.,  107  N.  Y. 

1  Humph.  210,  226.    In  New  York,  the  580,591. 

person  appointed  guardian  must,  within  >  Code  Civ.  1887,  §  2373. 

thirty    days    after  probate   of   the  ^ill,  *  Dig.  St.  1884,  §  3473. 

appear  and  qualify,  otherwise  he  is  deemed  6  Rev.  St.  1889,  §  5284. 

to  have  renounced  the  appointment,  un-  ^  Code,  1887,  §  2598. 

less  the  surrogate  extend  the  time,  which  ?  Code,  1887,  eh.  82,  §  2. 

he  may,  for  good  cause  shown,  not  ex-  8  Gregory  v.  Field,  63  Miss.  323,  325. 

ceeding    three    months :    Throop's  Ann.  *  2  Kent,  *225. 

Code  C.  Proced.  1887,  §  2852.    This  law  i^  Texas  Rev.  St.  1888,  §  2486;  Throop's 

applies  only  to  wills  proved   after  Sep-  Ann.  St.  of  N.  Y.,  1887,  §  2851.    This 

tember  1,  1880:  Geoghegan  v,  Foley,  5  law  also  requires  the   acknowledgment, 

Redf.  501.  certificate,  and  recording  of  a  deed  ap- 

^  In  Louisiana,  by  will  or  notarial  dec^  pointing  a  guardian.    See  also,  to  same 

laration:  Civ.  Code,  1889,  Art.  257.    In  effect,  Wardwell  i;.  Wardwell,  9  Allen, 

Mississippi,  by  writing  or  will :  Code,  1 880,  5 1 8. 
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disabled  from  appointing  a  testamentary  guardian  her-  power  of  fa- 
self/  but  the  father  might,  by  the  appointment  of  a  moth«-*from*^* 
testamentary  guardian,  deprive  her  of  the  custody  and  ^u^reQ^'  ^^ 
care  of  her  offspring,  no  matter  how  tender  their 
years,  or  how  great  their  need  of  maternal  attention;  for  the 
authority  of  the  testamentary  guardian  was  paramount,  to  the 
exclusion  of  any  right  in  the  mother.^  "  It  is  true,"  says  Lord, 
J.,^  ^^  that  in  some  of  the  States,  of  late  years,  the  injustice  to 
which  it  subjected  mothers  provoked  a  revolt  in  public  sentiment, 
and  resulted  in  legislation  which  has  softened  its  rigors,  or  so 
materially  changed  its  features  as  to  place  the  parents  compara- 
tively upon  an  equality  in  the  right  of  the  custody  of  children.  And 
while  the  spirit  of  modern  progress  has  characterized  our  legisla- 
tion, leading  to  the  removal  of  numerous  disabilities  created  by 
the  common  law,  and  to  a  recognition  of  her  individuality  and  of 
her  rights  of  property,  and  what  is  equally,  or  more  sacred  to  her, 
the  right  to  direct  and  control  the  training  and  custody  of  her  off- 
spring, in  case  of  divorce  where  the  husband  is  in  gtin  existing 
fault,  or  shown  in  any  controversy  between  them  to  "*«>»«  staiee. 
be  an  unfit  custodian  of  them,  yet  this  relic  of  barbarism,  in  the 
form  of  a  statute,  is  still  in  force  in  our  own  State  .  .  ."  (De- 
ciding that  under  the  statute  of  Oregon  the  provision  of  the 
English  statute  is  still  in  force,  disabling  a  mother  from  appoint- 
ing a  testamentary  guardian  for  her  children.) 

The  mother's  right  is  recognized  by  statute  in  grant- 
ing the  power  to  appoint  testamentary  guardians  to  the  mother 
the  surviving  parent  in  Arkansas,^  Idaho,*  Illinois,®  testRmentary 
Kansas,^    Louisiana,®    Nebraska,^  Ohio,!^  and   West  «"*'d»"- 
Virginia.^^    The  authority  of  the  father  to  appoint  a  y^^j^  g^e 
guardian  is  conditioned  upon  consent  of  the  mother  Jhe*fat?iei^"a*^ 
in  presence  of  two  witnesses  in  New  Jersey ,^2  and  pointing. 


1  Bell,  ex  parte,  2  Tenn.  Ch.  827 ; 
Pierce,  in  re,  12  How.  Pr.  532;  Tarner, 
tn  re,  19  N.  J.  Eq.  433,  436. 

«  Talbot  V,  Shrewsbury,  4  MjL  &  Cr. 
672,  683 ;  see  ante,  §  15,  for  further  Eng- 
lish canes. 

*  In  Ingalls  i;.  CampbeU,  18  Oreg.  461, 
464. 

*  Dig.  St.  1884,  §  3421. 

*  Rev.  St.  1887,  §  5781. 

*  St.  &  Cart  St.  1885,  ch.  64,  T  5. 
«  Gen.  St.  1889,  §  3218. 


8  Code  Civ.  1889,  Art.  257. 

»  Comp.  St.  1891,  ch.  34,  §  11. 

^^  If  father  is  dead,  or  has  gone  to 
parts  onknown  :  Rev.  St.  1889,  §  6266. 

"  Code,  1891,ch.  82.  §  1. 

M  Rer.  1877,  p.  464,  §  1.  The  statute  of 
12  Car.  II.  ch.  24,  was  formerly  held  to 
be  in  force  in  this  State,  under  which  the 
right  of  the  testamentary  guardian  to  the 
custody  of  his  ward  was  held  to  prevail 
over  that  of  the  mother :  Van  Houten,  ta 
re,  3  N.  J.  Eq.  220,  226. 
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upon  her  consent  in  writing,  in  California,^  Idaho,'  Montana,' 
North  Dakota  and  South  Dakota.^  The  mother  is  expressly 
Mother's  *  ht  ^^^^^^^^^ed  to  appoint  guardians  to  her  infant  chil- 
on  father's        dren  by  will,  if  the  father  died  without  making  the 

appointment,  in  Colorado,^  Massachusetts,^  Nevada,^ 
and  North  Carolina.^  In  Connecticut  the  appointment  of  a 
guardian  may  be  made  by  the  will  of  any  party  that  was  en- 
titled to  the  custody  of  the  child  while  living ;  ®  while  in  Georgia 
such  appointment  may  be  made  by  the  mother  on  the  father^s 
death,  and  also  as  to  the  personal  property  inherited  from 
her.i^  In  Illinois,  the  father  is  authorized  to  appoint  by  will, 
but  cannot  deprive  the  mother  of  the  custody  of  her  infant  chil- 
dren while  she  lives.^^  In  Maryland,  the  appointment  of  a  tes- 
tamentary guardian  by  a  mother  is  valid.^^  In  Michigan,  the 
mother  may  object  to  the  guardian  appointed  by  the  father's 
will,  and  the  court  decides  between  her  and  the  appointee.^'  In 
Missouri  ^^  and  Texas,^^  the  appointment  can  only  be  made  by  a 
lawful  parent  when  the  other  lawful  parent  is  dead.  In  New 
York,  by  a  late  amendment  of  the  Revised  Statutes,^^  the  father 
and  the  mother  are  made  the  joint  guardians  of  their  minor  chil- 
dren, repealing  the  former  authority  of  the  father  to  appoint  a 
testamentary  guardian  during  the  lifetime  of  the  mother,  and  only 
the  surviving  parent  is  authorized  to  appoint  such  a  guardian.  It 
is  held  under  this  statute  that  the  attempted  appointment  by  the 
father  during  the  lifetime  of  the  mother  is  void,  and  cannot  be 
validated  by  the  mother's  subsequent  assent.^^ 

In  Pennsylvania  ^®  and  Rhode  Island,^  testamentary  guardians 
may  be  appointed  by  any  parent  competent  to  make  a  will. 

1  Civ.  Code,  1885.  ^  Rev.  Code,  1878,  Art.  52,  pL  II. 

•  Rev.  St.  1887,  §  5781.  "  Rev.  St.  1890,  §  6311. 

•  St.  1895,  C.  C.  §  335.  "  Rev.  St.  1889,  §  5283. 

*  Comp.  L.  Terr.  1887,  re-enacted  for  i*  McKinnej  v.  Noble,  37  Tex.  731. 
Soath  Dakota  Sess.  L.  1890,  ch.  105;  Rev.  ^^  Laws,  1893,  ch.  175. 

C.  North  D.  1895,  §  2812.  "  In  re  Schmidt,  28  N.  T.  Snpp,  35a 

'  Gen.  St.  1891,  §  2090.  The  statute  of  1862,  requiring  the  mother's 

*  Publ.  St.  1882,  ch.  139,  §  5.  consent  to  the  testamentary  appointment 

7  Gen.  St.  1 885,  §  558.  bj  the  father,  had  been  held  to  be  repealed 

8  Code,  1883,  §  1562.  bj  the  statute  of  1871,  ch.  32  :  Fitzgerald, 
»  Gen.  St.  1887.  in  re,  61  How.  Pr.  59,  foUowing  Thom- 

^  Code,  1882,  §  1805 ;  Taylor  v.  Jeter,  son  o.  Thomson,  55   How.  Fr.  494.    See 

33  Ga.  195,  199.  also,  Matter  of  Zwickert,  26  N.  Y.  Supp. 

u  St.  &  Curt.  St.  1885,  ch.  62,  f  5.   And  773. 

where  the  custody  of  children  is  given  to  w  Br.  Purd.  Dig.  1883,  p.  513,  §  31. 

the  mother  in  a  divorce  suit,  she  may  by  ^^  Pub.  St.  1882,  ch.  163,  §  9  (except 

will  appoint  a  guardian  for  such  child :  married  women). 
Wilkinson  v.  Deming,  80  111.  342. 
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Except  by  the  recognition  of  the  mother's  right,  as  above  men- 
tioned, the  class  of  persons  authorized  to  appoint  testamentary 
guardians  has  not  been  enlarged.    As  under  the  Eng- 
lish  statute,  so  under  the  various  American  statutes,  parents  can 
no  person  is  authorized  to  appoint  a  testamentary   *pp^*''  • 
guardian  to  any  but  his  own  children.^     Where  a  testator  ap- 
points a  testamentary  guardian  for  his  grandchild,  the  appointee 
becomes   a  trustee  for  the  grandchild,  and  holds  the  property 
devised  as  such,  and  not  as  guardian.^    But  one  may  annex  to  a 
devise  in  favor  of  an  infant  the  condition  that  the  rents  and  profits 
thereof  be  expended  by  a  particular  person  and  in  a  particular 
manner  pointed  out ;  and  in  such  case  neither  the  guardian  ap- 
pointed by  the  court,  nor  any  other  person,  will  have  the  right  to 
interfere.^     Yet  it  is  held  that  such  a  gift,  coupled  with  the 
appointment  of  the  father  of  the  infant  to  be  his  guardian  without 
bond,  "for  the  purpose  of  receiving  and  managing  the  property  so 
given,"  is  void.*    Nor  can  a  father  appoint  a  guardian  Father  cannot 
for  his  illegitimate  child.    This  is  in  most  States  in-  [JK^imate 
hibited  by  statute,  either,  as  is  most  frequently  the  <^"^- 
case,  by  limiting  the  power  of  the  father  to  legitimate,  or  lawful, 
children ;  or  by  limiting  the  power  td  appoint  for  illegitimates  to 
the   mother,    as   in    California,^   Idaho,^  Louisiana,*^    Montana,^ 
North  Dakota  and  South  Dakota.^    Where  the  statute  contains 
no  express  provision  on  this  subject,  the  father's  incapacity  to 
appoint  a  guardian  for  his  illegitimate  child  results  from  the  com- 
mon law  principle  that  a  bastard  is  nulliua  filius^  and  that  the 
word  "  child  "  intends  "  lawful  child."  ^^     It  is  held  in  Louisiana 
that  one  who  was  authorized  to  adopt  a  child  by  act  of  legislature 
has  no  authority  to  appoint  a  testamentary  guardian  to  such 
adopted  minor  to  the  exclusion  of  the  natural  father.^^ 

As  in  England, ^^  so  in  the  United  States,  no  particular  language 


1  Hoyt  V.  Hilton,  2  Edw.  Ch.  202,  208  ; 
Williamson  v.  Jordan,  Busb.  Eq.  46; 
Camp  V.  Pittman,  90  N.  C.  615,  617. 

*  Grimalej  v.  Grimley,  79  Ga.  397, 406. 

*  Yanartsdalen  i;.  Same,  14  Pa.  St.  884, 
887 ;  Fnllerton  v,  Jackson,  5  Johns.  Ch. 
278;  Bosh  p.  Bnsh,  2  Dnv.  269,  271; 
Camp  V.  Pittman,  90  N.  C.  615,  617. 

4  Brighsm  o.  Wheeler,  8  Mete.  (Mass.) 
127. 
'  »  Civ.  Code,  1885,  §  241. 

*  Rer.  St.  1887,  S  5*81. 


f  Civ.  Code,  1867,  Art.  274. 

>  Comp.  St.  1888,  Prob.  Pract.  Act, 
§  414. 

»  Comp.  L.  Terr.  1887,  ch.  105. 

^  Sleeman  r.  Wilson,  L.  R.  13  Eq.  36 ; 
Blacklaws  v.  Milne,  82  III  605.  This 
principle,  as  appears  from  an  earlier  sec- 
tion, also  excludes  the  mother's  power: 
Ante,  §  15,  referring  to  Glorer,  ex  parte, 
I  Har.  &  W.  508. 

^  Upton,  in  re,  16  La.  An.  175. 

u  See  ante,  §  15. 
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Duties  and 
liabilities  of 
testameatary 
guardians 
same  as  those 
of  other 
guardians. 


is  necessary  to  constitute  a  testamentary  guardian,  either  by  will 
Technical  OF  deed,  if  the  father's  intention  is  clearly  apparent, 
necessaiy  to  Where  the  statute  employs  the  words  "  custody  and 
tiMumentary  tuition,"  in  reference  to  the  children,  such  assign- 
guardian.  mcut  of  them  as  confers,  either  expressly  or  by  clear 
implication,  a  power  extending  thereto  is  suflBcient.^  But  al- 
though no  form  of  words  is  prescribed  for  the  appointment  of  a 
testamentary  guardian,  yet  the  words  employed,  to  raise  the  impli- 
cation, must  be  such  as  to  convey  the  necessary  powers.^ 

It  may  be  said,  in  a  general  way,  that  testamentary  guardians 
are  governed,  as  to  their  duties  and  powers,  their  rights  and  lia- 
bilities, by  the  same  law  as  other  guardians.  This  is 
mostly  expressed  in  the  statutes  themselves.  In  a 
number  of  States  they  may  be  relieved  of  the  neces- 
sity to  give  bond  with  sureties,  by  request  of  the 
testator  appointing  them.^  In  some  States  the  minor 
is  not  permitted,  on  reaching  the  age  of  fourteen,  to  choose  an- 
other guardian  in  place  of  the  testamentary  guardian,^  as  he  is 
permitted  to  do  where  the  appointment  is  by  the  court.  In 
Kentucky,  testamentary  guardians  are  liable  like  trustees,  and  are 
not  required  to  settle  with  the' Probate  Cotirt  like  other  guardians.^ 
In  Louisiana,  the  family  council  and  judge  may  reject  the  testa- 
tor's nominee  and  substitute  another  guardian.®  In  Nevada,  it  is 
provided  that  testamentary  guardians  have  the  same  powers  as 
those  appointed  by  the  court,  ''except  as  modified  or  enlarged 
r.m     t  by  the  will."  ^    It  is  held  that  where  two  or  more  tes- 

Office  of  sev-         ^ 

erai  testamen-  tamcutary  guardiaus  are  appointed  in  a  will,  the  oflBce 
d*ian8,[ointand  is  joiut  and  Several,  and  either,  or  any  one  or  more, 
'®^®    *  may  qualify  without  the  others,  and  without  notice  to 

or  renouncement  by  the  other  or  others.^  Where  there  is  a 
legally  appointed  guardian  in  office,  one  appointed  by  will  is  not 
entitled  to  letters,  and  it  is  not  necessary  to  annul  the  testamen- 
tary appointment  to  continue  the  former  in  office.^ 


^  Corrigan  v.  Kiernan,  I  Bradf.  208» 
citing  numerous  English  cases :  Kevan  v. 
Waller,  11  Leigh,  414,  427  et  seq. 

^  Gaines  v.  Spann,  2  Brock.  81,  88. 

•  These  States  will  be  more  particn- 
larly  pointed  out  hereafter,  in  connection 
with  the  subject  of  guardians'  bonda.  See 
post,  §  89. 


*  So,  for  instance,  in  Arkansas,  Cali- 
fornia, Delaware,  Missouri,  Ohio,  Texas, 
and  probably  other  States. 

^  Maupin  v.  Dnlaney,  5  Dana,  589. 

«  C.  C.  1867,  Art.  279. 

7  Gen.  St.  1885,  §  558. 

8  Kevan  i;.  Waller,  11  Leigh,  414 ;  Rey- 
nolds, in  re,  11  Hun,  41. 

»  Potts  u.  Terry,  28  S.  W.  (Tex.)  122. 
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§  21.    Special  Quardians :  Guardian  ad  Litem  and  Proohein  Ami. 
—  Since  minors  are  presumed  wanting  in  discretion  to  manage 
their  own  causes,  or  to  appoint  and  instruct  attorneys,^  or  agents,^ 
they  can  neither  prosecute  ®  nor  defend,*  in  person  Minora  can 
or  by  attorney ;  hence,  it  becomes  the  duty  of  courts,  cule^nor'^d^!*" 
in  order  to  preserve  their  property  from  destruction  ^®^^  Tr?eud  ^ 
or  waste,  to  appoint  a  guardian  to  take  care  of  it  pend-  guardian, 
ing  the  proceedings,^  if  no  duly  authorized  person  appears  forthem.^ 
A  judgment  cannot  properly  be  rendered  against  an  infant  wlio 
has  no  probate  guardian  or  guardian  ad  litem^  although  his  parents 
in  fact  represent  him  at  the  trial,  and  by  the  aid  of  counsel  defend 
the  action  against  him  on  his  behalf.^     One  who  acts  for  an  infant 
plaintiff  is  usually  known  as  prochein  ami  (a  term  em-  Prochdn  Ami, 
ployed  in  the  original  statutes,  enabling  infants  to  sue  otherwise 
than  by  guardian  )®  or  next  friend,  and  is  admitted  by  the  court  to 
prosecute  for  an  infant,  because  otherwise  the  infant  might  be  preju- 
diced by  the  refusal  or  neglect  of  his  guardian.®    The  GuHrdian 
person  representing  an  infant  defendant  is  called  a  «^ '»<«»*• 
gnardian  ad  litem,  because  appointed  by  the  court  to  look  after  the 
interests  of  an  infant  when  his  property  is  involved  in  litigation.^^ 


1  Waford  V.  Grant,  Kirby,  114,  116.  sur  v.  Pratt,  101  Mass.  60;  Neenan  u. 

See  Lang  v.  Belloff,  31  Atl.  (N.  J.  Eq.)  City,  28  S.  W.   (Mo.)   963 ;  Hocker  o. 

604.  Montague,  29  S.  W.  (Kjr.)  874. 

*  Holden  v.  Curry,  85  Wis.  604,  510.  "^  Johnson  v,  Waterhouse,  152  Mass. 
«  Miles  V.  Boyden,  3  Tick.  213,  218;  685;  Brown  v.  Downing,  137  Pa.  St.  569, 

McGiffin  V.  Stout,  1  N.  J.  L.  92 ;  Mockey  573. 

r.  Grey,  2  Johns.  192;  neither  consent  on  ^  Westminster  1  (3  Edw.  I.  ch.  48)  and 
the  part  of  the  adult  defendant,  nor  the  Westminster  2  (13  Edw.  I.  ch.  15).  Be- 
deposit  of  security  for  costs,  will  obviate  fore  these  statutes,  infants  could  only  sue 
the  necessity  of  a  next  friend  or  guardian :  by  guardian ;  they  were  enacted  to  enable 
Satton  V.  Nichols,  20  Kans.  43.  wards  or  any  of  their  friends  to  bring 
^  Nicholson  v,  Wilbom,  13  Ga.  467,  actions  against  their  guardians  for  feoff- 
472 ;  Timmous  v.  Timmons,  6  Ind.  8 ;  Mc-  ment  made  of  the  ward's  lands.  A  pro. 
Intosh  V.  Atkinson,  63  Ala.  241 ;  Kesler  chein  ami  is  usually  the  nearest  relation ; 
V.  Penninger,  59  111.  134;  WetheriU  v.  but  as  the  nearest  relation  may  be  an 
Harris,  67  Ind.  452,  472;  Gamache  v.  unsuitable  person,  the  court  will  permit 
PreTOst,  71  Mo.  84 ;  Bedell  v.  Lewis,  4  any  other  person  to  institute  the  suit  on 
J.  J.  Marsh.  562,  567 ;  Fall  River  Co.  v.  the  infant's  behalf  as  next  friend :  Bur- 
Doty,  42  Vt.  412,  416 ;  Alderman  v,  Tir-  well  v.  Corbin,  1  Rand.  131, 151. 
rell,  8  Johns.  418.  ^  Anderson  Die.  "Ami  prodiein  .• "  Ap- 

*  Insurance  Co.  v.  Bangs,  103  U.  »S.  thorp  v.  Backus,  Kirby,  407,  409. 

435, 438 ;  Morris  v.  Edwards,  43  Ark.  427 ;  ^^  Anderson  Die. :  "  Guardian  ad  litem, 

Lehew  i^.  Bmmmel,  103  Mo.  546,  5.53.  An  infant  sues  by  his  *next  friend,'  and 

*  Colt  V.  Colt,  111  U.  S.  566, 678 ;  Win-  defends  by  his  guardian  ad  litem : "  lb., 
ston  tf.  McLendon,  43  Miss.  254,  258;  "Friend  —  next."  See  Sharp  v.  Findley, 
Wells  V.  Smith,  44  Miss.  296,  803;  Man-  69  Ga.  722,  729. 
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Difference  There  is  little  or  no  difiference  between  the  functions  of 
WenrEiid***  a  next  friend  and  of  a  guardian  ad  litem^  save  that  one 
guardiaa  of  these  names  is  usually  given  when  they  represent 

one,  and  the  other  when  they  represent  the  other  side 
to  the  litigation;  both  are  officers  of  the  court,  and  under  the 
control  of  the  court ;  they  are  a  species  of  attorney,  whose  duty 
it  is  to  bring  the  rights  of  the  infant  to  the  notice  of  the  court.^ 
In  some  States  the  functionary  representing  an  infant  plaintiff  is 
also  designated  as  a  guardian  ad  litem!^ 

The  power  to  appoint  a  prochein  ami^  like  the  power  to  appoint 
Power  to  a  guardian  ad  litem^  is  inherent  in  every  court,  in- 

mfere"nViQ^^  cluding  justiccs  of  the  peace,^  when  the  interest  of  a 
all  courts.  minor  requires  it ;  and  while  in  theory  the  appoint- 
ment is  a  necessary  prerequisite,^  yet  in  practice  it  is  sufficient 
if  the  appointment  is  recited  in  the  count,  and  the  formality  is 
generally  waived.*  At  all  events,  the  defendant  can  take  advan- 
tage of  the  defect  by  demurrer  on  answer  only,  not  by  motion  in 
arrest ;  the  court  may  appoint  a  next  friend  after  judgment.®  So 
on  plea  in  abatement  to  a  suit  by  an  infant  in  person,  the  court 
may  allow  him  to  amend  by  inserting  in  his  writ  the  name  of  a 
next  friend  ;  ^  and  a  judgment  in  favor  of  an  infant  has  been  held 
valid,  although  the  petition  averred  neither  infancy  nor  consent  of 
next  friend,  under  a  statute  requiring  consent  to  be  in  writing 
before  process  shall  issue  in  the  name  of  an  infant  sole  plaintiff.^ 

1  Tucker  v.  Dabbs,  12  Heisk.  18,20;         *  Soheldiu  Wilder  v.  Ember,  IS  Wend. 

Simmons  v.  Baynard,  SO  Fed.  Rep.  532,  191 ;  Haines  v,  Oatman,  2  Dong.  430. 
534;  Gates  v.  Pickett,  97  N.  C.  21,  26;         ^  Schoul.  Dom.  ReL  §450;  Bethea  p. 

Isaacs  V,  Boyd,  5  Port.  388,  393.  McCall,  3  Ala.  449,  451 ;  Hooks  v.  Smith, 

3  So  by  statute  in  California:  Craw-  18  Ala. 338, 340;  Miles  v.  Boyden, 3  Pick, 

ford  t;.  Keal,  56  Cal.  321;  Minnesota:  213,  218;  Jndson  v.  Blanchard,  3  Conn. 

Bryant  i;.  Livermore,  20  Minn.  313,  343;  679,  584;  Barwick  v.  Rackley,  45  Ala. 

New  York:  Segelken  v.  Meyer,  94  N.  Y.  215,   218,   holding  that  the   consent   of 

473;  Jlima  v.  Roesie,  I.  W.,  120  N.  Y.  neither  the  minor  nor  of  the  conrt  is  neces- 

433,  438 ;   Texas :  Bond  v.   Dillard,  50  sary  before  the  beginning  of  the  suit ;  Golf 

Tex.  302,    309 ;    Wisconsin :    Straka    v.  Railway   ».    Styron,   66  Tex.   421 ,  425 ; 

Lander,  60  Wis.  115, 117 ;  and  see  Brooke  Klaus  v.  State,  54  Miss.  644, 646 ;  Stumpa 

V.  Clark,  57  Tex.  105,  holding  that  al-  v.  Kelley,  22  111.  140. 
though  it  is  irregular  to  bring  suit  for  a         *  Jones  v.  Steele,  36  Mo.  324 ;  Albert 

minor  by  next  friend,  without  the  appoint-  v.  State,  66  Md.  325,  332 ;  Rima  v,  Rossie, 

ment  of  a  special  guardian,  yet  judgment  I.  W.,  120  N.  Y.  433,  440 ;   Cronter  v. 

for  the  minor  will  not,  for  that  reason,  be  Crouter,  133  N.  Y.  55, 63. 
reversed  on  appeal,  if  the  objection  was         ^  Blood  v,  Harrington,  8  Pick.  552, 

not  made  below.    To  like  effect  Wygal  v,  655. 
Meyers,  76  Tex.  598,  603.  <  Dodd  v.  Moore,  91  Ind.  622.   See  also 

*  Mockey  i;.  Grey,  2  Johna.  192.  Evaub  v.  Collier,  79  Ga.  319,  holding  Hhat 

Judgment  in  favor  of  an  infant  cares  all 
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And  where  an  infant  brings  a  suit  in  person  and  reaches  majority 
pending  the  same,  no  amendment  or  appearance  by  guardian  or 
next  friend  is  necessary  after  majority.^  So  the  court  may  per- 
mit one  who  comes  of  age  pending  a  trial  to  join  in  the  suit  as  a 
co-plaintiff,^  and  a  decree  rendered  against  one  who  was  of  age  at 
the  time  of  its  rendition,  although  the  suit  was  instituted  while  he 
was  a  minor,  is  not  collaterally  assailable  on  the  ground  of  the 
defendant's  infancy,  and  if  not  set  aside  in  a  direct  proceeding,  is 
binding  on  the  defendant,  if  the  court  had  jurisdiction.^ 

An  infant  may  sue  by  next  friend  although  he  have  a  guardian, 
whether  such  guardian  assent  or  not,^  a  fortiori  where  the  guar- 
dian  has  left  the  country,  or  failed  in  his  duty  to  preserve  the 
rights  of  his  ward,^  or  where  the  action  is  against  the  guardian.^ 

The  next  friend  must  be  a  real,  not  a  fictitious  person ;  ^  his 
powers  are  not  limited  to  defence,  objection,  and  opposition  merely, 
but  he  may  file  a  cross4)iIl  to  protect  the  infant's  interest,  and 
appeal  from  a  decree  dismissing  same ;  ^  and  he  may,  if  the  interest 
of  the  minor  requires  it,  be  removed,  and  the  suit  sus-  And  remoye  if 

Doccssftrv  in 

pended,^  or  another  appointed  in  his  place.^^  So  the  ward's  interaat 
court  will  interfere  to  prevent  the  jeopardy  of  the  infant's  rights, 
if  the  suit  is  not  for  his  benefit,^  and  will  not  permit  any  person, 
whether  guardian  or  next  friend,  who  has  an  interest  in  the  action 
hostile  to  the  infant,  to  conduct  it  in  his  behalf.^  But  it  is  held  in 
Washington  that  guardians  may,  in  partition  proceedings,  ad- 
mit facts  prejudicial  to  formerly  asserted  claims  of  their  infant 
wards.^ 

The  necessity  of  appointing  a  guardian  ad  litem  to  defend  for  a 
minor  in  an  action  against  him,  as  already  mentioned,^^  was  held 

defects  in  failing  to  hare  a  proekein  ami  *  Spragae  v.  Beamer,  45  lU.  App.  17, 

or  guardian.    Also  Holton  o.  Towner,  81  18. 

Mo.  360,  367.  ^  Gnild   v.    Cranston,    8   Cosh.    506 ; 

1  Woodman  v.  Rows,  59  N.  H.  453;  Chudlej     v,    Railwaj  Co.,  51  111.  App^ 

Shattlesworth  v.  Hnghej,  6  Rich.  329.  491,  497. 

*  And  objection  thereto  is  absolntely  ^^  Martin  r.  Wevman,  26  Tex.  460,468; 
friTolons:  Bobinson  r.  Hood,  67  Mo.  660.  Barwick  v.   Hackley,  45  Ala.  215,  219; 

s  Thain  v.  Rndiaill,  126  Ind.  272,  280.       Fulton  v.  Rosevelt,'  1  Pai.  178 ;  Mills  o. 

*  Thomas  v.  Dike,  II   Vt.   273,  275;     Humes,  22  Md.  346,  357. 

Segelken  v,  Mejer,  94  N.  Y.  473,  479.  ^^  Ball  v.  Miller,  59  Iowa,  634  (author- 

ft  Robaon  v,  Osbom,  13  Tex.  298,  306 ;  ized  by  statute). 

Ponllain  v.  Ponllain,   76  Ga.  420,  449;  ^  George  t?.  High,  85  N.C.  113;  Walker 

Petezson  c.  Bailiff,  52  Minn.  386, 388.  v.  Crowder,  2  Ired.  Eq.  478,  488 ;  Patter^ 

*  Apthorp  V,  Backus,  Kirby,  407,  409  ;  son  r.  Pullman,  104  111.  80,  87 
Clement  v.  Ramsey,  4  S.  W.  (Ky.)  311.  ^'  Kromer  i*.  Friday,  10  Wash.  621, 636. 

T  Bollard  v.  Spoor,  2  Cow.  43a  ^*  Supra,  p.  63. 
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Guardian  ad  in  Arkansas  to  extend  to  a  counterclaim  filed  against 
ft!nr»u?ng  by*'  an  infant  in  a  suit  prosecuted  for  him  by  a  next 
next  friend.  friend;  for  the  infant  plaintiff  thereby  becomes  an 
infant  defendant  and  reply  should  be  made  for  him  by  a  guardian 
ad  litem.^ 

But  the  Supreme  Court  of  the  United  States  held  the  principle, 
announced  by  the  Supreme  Court  of  Illinois,  that  a  plaintiff, 
against  whom  a  cross-bill  is  filed,  is  in  court,  and  no  process  is 
necessary  to  bring  in  the  parties  to  the  original  bill,  applicable  to 
infants,  if  the  cross-bill  is  germane  to  the  original  suit.^  A 
judgment  against  au  infant  after  service  of  summons  upon  him, 
without  the  appointment  of  a  guardian  ad  litem^  is  erroneous, 
though  not  void.^  While  in  most  States,  there  need  be  no  guar- 
dian ad  litem  if*  the  infant  have  a  probate  or  other  authorized 
guardian  competent  to  act,^  there  should  be  such  appointment  if 
the  interests  of  the  guardian  and  ward  conflict,^  or  if  the  regular 
Or  where  guardian,  though  summoned,  fails  to  appear,^  or  where 

Siardian  and  ^^®  Statute  requires  infants  to  be  defended  by  guar- 
ward  conflict  djan  ad  litem  J  And  though  a  non-resident  guardian  is 
competent  to  maintain  a  suit  in  behalf  of  his  non-resident  ward, 
yet  the  appointment  of  a  guardian  ad  litem  in  the  appellate  court, 
in  a  case  prosecuted  below  by  such  non-resident  guardian,  is 
yalid.^  So  it  is  held  that  a  guardian  ad  litem  should  be  appointed 
On  distribution  ^^r  infant  distributees  on  the  final  settlement  of  an 
ofanesute.  estate,  and  where  this  is  required  by  statute,  the 
omission  avoids  the  decree ;  ^  but  such  appointment  is  not  nec- 
essary if  the  infant  distributee  has  a  regularly  appointed  guar- 


^  Morris  v.  Edmonds,  43  Ark.  427.  So 
objection  to  a  plea  interposed  for  an  infant 
defendant  by  next  friend  was  held  well 
taken:  Bosh  v.  Linthicnm,  59  Md.  344, 
356. 

*  Kingsbuij  v.  Buckner,  134  U.  S.  650, 
675. 

*  Eisenmenger  v.  Murphy,  43  N.  W. 
(Minn.)  784. 

*  Per  Dewey,  J.,  in  Swan  v.  Horton,  14 
Gray,  179 ;  Mansur  v.  Pratt,  101  Mass.  60 ; 
McMakin  t;.  Stratton,  82  Ky.  226,  holding 
it  error,  under  the  statute,  to  appoint  a 
guardian  ad  litem  for  an  infant  having 
a  statutory  guardian ;  Hughes  v.  Sellers, 
34  Ind.  337,  340 ;  Emeric  v.  Alvaredo,  64 
Cal.  529,  597 ;  Scott  v.  Porter,  2  Lea,  224 ; 


Robinson  v.  Hood,  67  Mo.  660 ;  Smoot  p. 
Boyd,  87  Ky.  642,  646 ;  Shelby  v.  Harri- 
son, 84  Ky.  144,  147  ;  it  is  the  duty  of  the 
general  guardian  to  appear  for  his  waxd : 
Western  Co.  v.  Phillips,  94  Cal.  54. 

^  See  supra,  p.  65,  note  12;  per  Hoar, 
J.,  in  Mansur  v.  Pratt,  supra;  Pftrker  v. 
Lincoln,  12  Mass.  17 ;  Stinson  v.  Picker- 
ing, 70  Me.  273 ;  Prince  v.  Clark,  81  Mich. 
167, 169 ;  James  v.  Meyer,  41  La.  An.  IIOO. 

•  WoMiall  f.  Delatour,  43  Ark.  521, 
524 ;  Lloyd  v.  Kirkwood,  112  111.  329, 340. 

7  Bearinger  v.  Pelton,  78  Mich.  109  113. 

8  Hyndman  v.  Stowe,  9  Utah,  23,  30. 

^  Searcy  v.  Holmes,  43  Ala.  608,  citing 
earlier  Alabama  cases ;  Cason  v.  Caoon  31 
Miss.  578,  595. 
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dian  representing  him.^    It  is  held,  however,  that  in  proceedings 
to  foreclose,  the  general  guardian  does  not  represent  his  ward,  but 
a  guardian  ad  litem  must  be  appointed  for  that  purpose.' 
The  appointment  of  a  guardian  ad  litem  cannot  be   ^     •     r 

'^*^  °  Service  of  pro- 

properly  made  until  after  the  infant  is  brought  into  ce»8  Deceswrj 

.    ,        . ,  I  '  £  ft  •       XI-       to  appointment 

court  by  the  regular  service  of  process;^  or,  m  the  of  guardian  arf 
absence  of  statutory  regulation,  on  appearance  by  a  *^"*" 
solicitor;*  service,  however,  is  sometimes  presumed,  in  a  col- 
lateral proceeding,  where  the  record  shows  the  appointment  of  a 
guardian  ad  litem^  but  not  on  error  or  appeal.®  Judgment  with- 
out notice  is  void,^  or  voidable,®  as  judgment  where  there  was 
notice,  but  no  guardian.^  Neither  the  guardian  nor  the  infant  can 
waive  the  service  of  process  ;  ^®  but  the  judgment  on  such  waiver 
is  not  void,  but  irregular,^^  like  judgment  against  an  infant  without 
guardian  ad  litem,  which  may,  in  some  States,  be  set  aside  after 
the  infant's  majority,^  or  the  judgment  may  stand  if  not  preju- 
dicial to  the  infant.^  Care  should  be  taken  to  comply  with  the 
statute  in  bringing  infants  into  court,  which  is  in  some  States  by 

1  Hatcher  v,  Dillard,  70  Ala.  343,  346 ;  <  Sloane  v,  Martin,  24  N.  Y.  Snpp.  661, 

Jone0  17.  FeUowB,  58  Ala.  343,  346.  689. 

^  Sheahan  v.  Judge,  42  Mich.  69.  ^  Brackenridge  v.  Dawson,  7  Ind.  383, 

s  Cook  V.  Rogers,  64  Ala.   406.  409,  385;  Wood  v.  Martin,  66  Barb.  241. 

holding    appointment    before    seryice   of  >  Martin  v.  Starr,  7  Ind.  224. 

notice  on  the  in&nt  (which  in  Alabama  ^  Dohms  v.  Mann,  76  Iowa,  723,  727. 

most,  for  infants  ander  fourteen,  be  on  the  >  Dillon  v.  Howe,  98  Mich.  168,  169. 

parents  or  protectors)  to  be  irregular  and  *  Charley  v,  Kellej,  120  Mo.  134,  143. 

leyersible  and  citing  earlier  cases ;  Moore  ^  Pngb    v.  Pugh,    9    Ind.    132,    135 ; 

».  Prince,  5  Tex.  Civ.  App.  352 ;  Freeman  Whitesides  v.  Barber,  24  S.  C.  373,  376 ; 

V.  Roflsell,  40  Ark.  56 ;  Johnston  v.  San  McCloskj  v.  Sweeney,  66  Cal.  53 ;  Kansas 

Fiandsco,  63  Cal.  554,  557 ;  Gibbons  v.  Citj  Co.  v,  CampbeU,  62  Mo.  585,  588 ; 

McDermott,  19  Fla.  852 ;  Smith  v,  Reid,  Wheeler  v.  Ahrenbeak,  54  Tex.  535. 

134  N.  Y.  568,  572 ;  Clark  v.  Thompson,  "  Thompson  ».  Doe,  8    Blackf.  336 ; 

47  HI.  25,  28 ;  Carver  v.  Carver,  64  Ind.  Cates  v,  Pickett,  97  N.  C.  21,  26,  reciting 

IM;  Good  V.  Norlej,  28  Iowa,  188,  198;  that  before  the  Code  it  was  the  general 

dajpoole  V.  Honston,  12  Kans.  324,  327;  practice  in  North  Carolina  to  appoint  a 

Coleman  v.  Coleman,  3  Dana,  398,  405 ;  guardian  ad  litem  for  minor  heirs  on  the 

Allsmiller  v.  Freutchenicht,  86  Ky.  198,  petition  of  an  administrator  for  an  order 

204;  Nagel  p.  SchiUing,  14  Mo.  App.  576;  to  sell  land;  Walkenhorst  v.  Lewis,  24 

Shaw  V.  Gregoire.  41  Mo.  407, 411  ;  Erwin  Kans.  420,  427. 

r.  Carson,  54  Mise.  282;  Larkins  v.  Bui-  "  Richards  v.  Richards,  10  Bush,  617 

lard,  88  N.  C.  35 ;  Potter  v.  Ogden,  136  (if  prejudicial  to  the  infant) ;  Powell  ». 

N.  T.  384,  392 ;  Ingersoll  v.  Mangam,  84  Gott,  13  Mo.  458,  461 ;  and  see  collections 

N.  Y.  622, 625 ;  Moore  v.  Starks,  1  Oh.  St.  of  cases  on  this  point  by  Wagner,  J.,  in 

369;  Moore  v.  Gidney,  75  N.  C.  34,  38 ;  Townsend  v.  Cox,  45  Mo.  401,  404. 

Biker  v.  Vanghan,  23  S.  C.  187  ;  Linnville  ^  Wickersham  v.  Timmons,  49  Iowa» 

V.  Darby,  1  Baxt.  306, 310 ;  Helms  v,  Chad-  267. 
bonrne,  45  Wis.  60,  69. 
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seiring  process  iipou  the  infant  in  person,  and  also  upon  his  par- 
ents or  those  standing  tn  loeo  parent'Uj^  or  on  the  latter  alone,' 
or  on  non-resident  infants,  as  on  non-resident  adults,  by  publica- 
tion.^ Where  the  number  and  names  ot  infant  heirs  are  un- 
known, there  can  be  no  appointment  of  guardians.^ 

The  power  to  appoint  a  guardian  ad  litem  is,  as  already  men- 
Duty  of  court,  tioned,^  incident  to  every  court.^  If  the  defendant 
JllJjj^Jiii^^Jo'"^"  fails  to  move  the  appointment,  when  necessary,  the 
SwMiM  ad  court  wiU  appoint  on  motion  of  the  plaintiff,"  or,  for 
^^^  the    protection  of  the  infant,  without  such  motion.^ 

Thus,  where  a  minor's  general  guardian  has  objected  to  the 
account  of  the  administrator  of  an  estate  in  which  the  ward  is 
to  appoint  on  interested,  and  is  removed  pending  a  reference  of  the 
pUintiff,  trial  on  such  objections,  it  is  the  duty  of  the  judge 

to  appoint  a  special  guardian  to  protect  the  rights  of  the  infant 
upon  the  accounting,  without  the  notice  to  the  infant  required  by 
or  without  statute  for  the  appointment  of  a  special  guardian  on 
motion,  ^Y\e  application  of  a  person  other  than  the  infant ; 

and  the  authority  of  the  special  guardian  so  appointed  is  not 
revoked  by  the  subsequent  appointment  of  another  general  guar- 
without  notice  dian.^  And  where  the  guardian  ad  litem  of  an  infant 
to  the  infant,  agaiust  whom  judgment  has.  been  rendered  faQs  for 
many  years  to  cany  up  the  case  for  review,  a  writ  of  error  may 
by  prosecuted  in  behalf  of  such  infant  by  his  next  friend.^^  It  is 
held  to  be  within  the  discretion  of  the  court  to  permit  an  amend- 
no  appoint-  me nt,  after  suit  begun,  by  appointing  a  guardian  ad 
j^deme^Y  ^^^^^ » ^^  ^^^  ^^^^  appointment  will  not  be  made  after 
rendered.         judgment  rendered,  where  the  attention  of  the  court 

1  IngersoU  v.  IngersoU.  42  Miss.  155,  Ontario   Bank   o.   Strong,    2    Fai.    SOI ; 
162;  Frank  w.  Webb,  67  Miss.  462,  467;  Concklin  v.  HaU,  2  Barb.  Ch.  136,  138. 
Helms  V.  Chadbourne,  45   Wis.  60,  67 ;  But  the  plaintiff  is  not  bound  to  more  for 
IngersoU  v.  Mangam,  84  N.  Y.  622,  625.  the  appointment,  and  the  failure  to  do  so 

2  Irwin  I*.  Irwin,  57  Ala.  614  (if  under  does  not  work  a  discontinuance :  Turner  v. 
fourteen) ;  Strayer  v.  Long,  83  Va.  715, 720  Douglass,  72  N.  C.  127, 132. 

(notice  to  the  guardian).  •  Loyd  v.  Malone,  23  HI.  43,  47  ;  Mor- 

»  Bryan  v,  Kennett,  113  U.  S.  179, 194.     ris  v.  Gentry,  89  N.  C.  248,  254 ;  Rhoadi 

*  Kountz  c.  Davis,  34  Ark.  590,  597.        v.  Rhoads,  43  111.  239,  247. 

»  Supra,  p.  64  »  In  re  Monell,  19  N.  Y.  S.  361. 

•  Clarke  v.  Gilmanton,  12  N.  H.  515,  i^  CarltoD  o.  MiUer,  2  Tex.  Okw,  App^ 
518  ;  3  Bla.  427  ;  2  Kent,  *229.  R.  619,  622. 

T  Mace  r.  Scott,  17  Abb.  N.  C  100;  »  Boyce  v.  Lake,  17  S.  C.  481  (case  of 
Clarke  v.  Gilmanton,  supra ;  Jack  r.  Davis,  a  lunatic) ;  Waples  v.  Waples,  3  Houston, 
92  Ga.  219  ;  Peak  v.  Shasted,  21  lU.  137  ;   458. 
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has  not  been  called  to  the  necessity  for  such  an  order  before.^ 
Where  the  record  fails  to  disclose  the  infancy  of  a  defendant,  and 
in  the  absence  of  such  fact  appearing  in  any  manner,  the  order 
appointing  a  guardian  ad  litem  has  no  effect  upon  the  rights  of 
any  person,  and  is  a  mere  nullity.' 

As  the  interest  of  a  guardian  adverse  to  that  of  his  ward 
makes  it  improper  for  the  guardian  to  represent  his  ward  in  the 
litigation  affecting  such  interests,'  so  the  guardian  ad  litem 
appointed  should  be  one  having  no  interests  adverse  to  the 
minor>  Hence,  neither  the  plaintiff's  husband  ^  nor  no  ooe  having 
attorney*  should  be  appointed;  nor  the  master  who  e^tTo*be*ap^^" 
is  to  take  an  account  in  which  the  infant  is  in-  po»D*«d- 
terested ;  ^  nor  should  the  appointment  be  made  by  the  adverse 
party.*  But  fraud  cannot  be  inferred  from  the  appointment  of  a 
sister  of  the  complainant,  who  is  the  stepmother  of  the  infant,^ 
and  it  is  proper  to  appoint  as  guardian  ad  litem,  to  recover  the 
infant's  property,  the  infant's  general  guardian.^^  The  appoint- 
ment of  a  next  friend  or  scnardian  should,  it  has  been  General  guar- 

dian  mav  be 

said,^^  be  made  upon  proper  application  in  writing,  appointe'a. 
and  due  consideration,  by  the  court ;  not  upon  simple  suggestion. 
Where  the  common  law  disabilities  of  married  women  are  re- 
moved by  statute,  there  is  no  good  reason  why  a  married  woman 
should  not  be  permitted  to  act  as  next  friend.^ 

§   22.    Functiona  of    Next    FrlendB  and  Ouardiana  ad   Litem.  — 

Neither  the  next  friend,^®  nor  the  guardian  ad  litem^^  Next  friend 
is  a  party  to  the  suit ;  it  is  carried  on  in  the  name  of  ^iS^m^^ 
the  infant  in  either  case.     In  England  ^^  and  in  most  p*^^*®  ^°  *"**• 

1  Kahn  v.  Kflmer,  16  Neb.  699,  702  *  Stevenson  v.  Knrtz,  98  Mich.  493, 

(also  case  of  a  lunatic).  495. 

«  Sullivan  v.  Sullivan,  42  Dl.  315,  318;  w  Straka  v.  Lander,  60  Wis.  115. 

Carter  v.  Ingraham,  48  Ala.  78 ;  Rhett  r.  n  Pe^  Meri'iman,  J.,  in  Morris  &:  Gentry, 

Mastin,  43  Ala.  86.  89  N.  C.  248,  254. 

»  Supra,  p.  65,  note  12.  '^  Budd  v.  Rutherford,  4  Ind.  App.  386, 

*  Damouth  v.  Klock,  29  Mich.  289, 297 ;  388. 

Wilson  V.  Houston,  76  N.  C.  375;  Frits,  »  Anonymous,  2  Hill  (N.T.),  417,  418; 

in  re,  2  Pai.  374,  376  ;    Grant  v.  Van  Brown  v.  Hull,  16  Vt.  673,  676;  Bryant  v, 

Schoonhoven,  9  Fai.  255,  256.  Livermore,  20  Minn.  313,  342;  Sanborn  v, 

ft  BickneU  v.  BickneU,  111  Mass.  265.  FhiUips.  68  Me.  431,  432. 

•  Sargeant  v,  Rowsey,  89  Mo.  617, 623.  "  Bryant  v.  Livermore,  20  Minn.  313, 
But  this  principle  is  not  applicable  to  an  342. 

attorney  of  the  plaintiff  in  other  suits :  ^  Schoul.  Dom.  Rel.  §  450 ;  Stephenson 
Walters  v.  Hermann,  99  Mo.  529,  532.  r.  Stephenson,  3  Hayw.  123,  125,  citing 

7  Walker  v.  Hallett,  i  Ala.  379,  390.         English  authorities. 

>  Rhoads  v.  Rhoads,  43  HI.  239,  248; 
Enickerbacker  v.  De  Freest,  2  Pai.  804, 305. 
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Proehein  ami     of  the  American  States  the  prochein  ami  is  himself 

liable  for  costs,    ,.   ,  ,        -         .,  .     -i      •     .      .  .«  «        .  » 

hable  for  the  costs/  but  in  others  he  is  not.^ 
The  guardian  ad  litem  is  not  liable  for  costs ;  ^  but  the  person 
at  whose  instance  he  was  appointed  may  be  taxed  with  the 
bat  not  the  charges  and  expenses  in  defending  the  infant,  as  was 
Mtm,  held  under  a  statute  of  Illinois ;  ^  but  it  is  otherwise 

if  there  is  no  statute  to  such  effect.^    No  bond  is  required  of  a 
Bond.  prochein  amiy  unless  there  be  a  statute  to  that  effect ;  ^ 

1  Stephenson    v.    Stephenson,  supra,  motion,  while    an    infant    defendant    is 

holding  that  the  rule  originates  in  the  forced  into  coart : "  Berry,  J.,  in  Bryant 

protection  extended    by  the  court  to  in-  r.  Livermore,  20  Minn.  313,  343;  Strayer 

fants,  "  the  court  will  permit  the  suit  to  v.  Long,  83  Va.  715,  719. 

be  brought  without  the  consent  or  even  ^  The  statute  provided  thatUhe  court 

the  knowledge  of  the  infant,  only  holding  may  appoint  a  guardian  ad  litem  for  any 

over  the  bringer  of  the  suit  the  check  of  infant  or  insane  defendant  to  any  suit  in 

costs  :''  p.  124  etseq.;  Ferryman  v.  Burg-  equity,  and  compel  such  guardian  to  act, 

Bter,  6  Port.  99,  107  ;  Albert  i;.  State,  66  but  provided  that  he  shall  not  be  liable  for 

Md.  325,  332;  Sproule  v.  Botts,  5  J.  J.  costs,  and  that  "he  shaU,  moreover,  be 

Marsh.  1 62 ;  Kleffel  t^.  Bullock,  8  Neb.  336,  aUowed  a  reasonable  sum  for  his  charges 

342 ;  per  Burnside,  J.,  arguendo,  in  Heft  as  such  guardian,  to  be  paid  by  the  party 

V.  McGiU,  3  Pa.  St.  256,  264 ;   Ennis  v.  at  whose  motion  he  was  appointed,  to  be 

Waller,  3  Blackf.  472  ;  Cargle  v.  Railroad  taxed  in  the  biU  of  costs."    It  was  held 

Co.,  7  Lea,  717,  holding  that  neither  an  that  on  the  failure  of  the  record  to  show 

infant  nor  a  next  friend  can  sue  in  forma  on  whose  motion  the  appointment  was 

pauperis:  Riroa  v.  Rossie  L  W.,  120  N.  Y.  made,  it  is  presumed  to  have  been  made 

433, 438 ;  Kingsbury  v.  Buckner,  134  U.  S.  under  the  prayer  of  the  plaintiff  (petitioner 

650;  Galveston  Oil  Co.  v.  Thompson,  76  in  partition),  and  he  was  held  liable  for 

Tex.  235,  239.    One  having  a  personal  the  taxable  costs,  and  for  the  fees  of  the 

interest  in  the  result  of  the  suit  wiU  a  attorney  employed  by  the  guardian  ad 

fortiori  be  held  liable  for  costs :  Critten-  litem:  Smith  v.  Smith,  69  lU.  308,  310. 

den  t;.  Caufield,  87  Mich.  152, 160.   Where  ^  The  statute  mentioned  in  the  case  of 

the  statute  requires  the  written  consent  of  Smith  v.  Smith,  69  lU.  308,  was  changed 

a  next  friend  to  act,  and  security  for  costs,  by  omitting  therefrom  the  words  *'  to  be 

it  is  sufficient  if  such  consent  be  filed  after  paid  by  the  party  at  whose  motion  he  was 

service  of  process :  Greenman  v.  Cohee,  appointed ; "  and  in  consequence  of  such 

61  Ind.  201,  202.  elimination  the  court  held  that  the  com- 

^  Blood  V.  Harrington,  8  Pick.  552, 555 ;  plainaut  in  chancery  who  procures  the 

holding  the  prochein  ami  liable,  is  over-  appointment  of  a  guardian  ad  litem  is  no 

ruled  in  Crandall  v.  Slaid,  1 1  Mete  288,  longer  liable  to  pay,  as  costs,  the  guar- 

290,  on  the  authority  of  Smith  v.  Floyd,  1  dian's  fees  and  other  expenses :  Hutchinson 

Pick.  275  ;  Howett  o.  Alexander,  1   Dev.  v.  Hutchinson,  152  111.  347,  353,  affirming 

431 ;  Leavitt  v.  Bangor,  41  Me.  458 ;  San-  8.  c.  50  111.  App.  87.  91. 

born  V.  Merrill,  41  Me.  467.  •  Sanderson  v.  Sanderson,  17  Fla.  820, 

^  "  The  rule  has  extensively  prevailed  829 ;  holding  that  the  statutory  require- 
that  the  next  friend  of  an  infant  plaintiff  ment  of  a  bond  from  one  suing  as  next 
is  responsible  for  the  costs  of  sait,  while  friend  applied  to  chancery  proceedings, 
in  the  case  of  the  guardian  ad  litem  of  an  was  overruled  in  Pace  r.  Pace,  19  Fla. 
infant  defendant  the  responsibility  for  438,  448,  holding  that  the  statute  related 
costs  is  upon  the  infant,  not  upon  the  exclusively  to  proceedings  at  common  law : 
guardian.  Possibly  this  distinction  may  Kingsbury  v.  Buckner,  134  U.  S.  650,  679. 
have  regard  to  the  fact  that  an  infant  In  New  York  the  statute  authorizes  the 
plaintiff   comes  into  court  on  his   own  appointment  of  the  register  or  clerk  of 
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he  is  not  entitled  to  receive  the  fruit  of  a  judgment,^  but  the 
money  recovered  is  to  be  paid  over  to  a  lawful  guardian  alone,^ 
or  into  court.^ 

The  authority  of  the  prochein  amij  as  well  as  that  of  the  guar- 
dian ad  litem,  is  limited  to  the  representation  of  the  Termination  of 
ward's  interests  and  rights  in  the  proceedings  which  aat^o^ty- 
rendered  the  appointment  necessary,^  and  terminates  with  the 
final  judgment  or  decree  resulting  therefrom.^  The  death  of 
a  next  friend  does  not  abate  the  suit  of  the  minor ;  but  the  minor 
may  subsequently,  on  becoming  of  age,  prosecute  the  suit  to  final 
determination.^  So  the  authority  of  a  guardian  ad  litem  con- 
tinues until  removed  by  the  court  that  appointed  him;  the  ap- 
pointment of  a  general  guardian  by  the  court  having  jurisdiction 
in  lunacy  does  not  suspend  the  functions  of  the  guardian  ad 
litemJ 

It  is  the  duty  of  the  guardian  ad  litem  to  file  an  answer  for  the 
infant,  and  of  the  court  to  compel  him  thereto,  or  to  Doty  of  ^ar- 
appomt  another  guardian  ad  litem^  and  it  is  error  to  answer. 
dismiss  or  render  judgment  by  default  for  the  want  of  an  answer.^ 
It  is  not  sufficient  that  the  guardian  file  a  general  denial,  and 
submit  the  minor's  interest  to  the  protection  of  the  coui't ;  the 
answer  should  be  a  full  defence  specifically  denying  the  material 
allegations  of  the  complaint ;  ^  and  it  is  the  duty  of  the  court  sua 
apante  to  see  that  proper  defence  is  made.^^  The  rule  is  well  estab- 
lished that  neither  a  next  friend  nor  a  guardian  ad  litem  can,  by 
admissions  or  stipulations,  surrender  the  rights  of  the  Cannot  bind 

ward  bv 

infant ;  ^^    there  must  be  proof  of    every  material  admission. 

the  coart  as  guardian  ad  litem  for  an  ab-         '  Davis  v.  Gist,  Dad.  Eq.  1,  14. 
sent   non-resident  infant  without  bond  :         ^  Tucker  u,  Wilson,  68  Miss.  693,  697. 
Minor  v,  Betts,  7  Pai.  596;  and  in  Indiana         ?  Hicks  u.  Hicks.  79  Wis.  465,  470. 
it  is  held  that  where  an  infant  plaintiff         ^  Henlj  7'.  Gore,  4   Dana,  133,  136 ; 
cannot  procure  any  person  to  act  as  next  UUery  v.  Blackwell,  3  Dana,  300 ;  Rich- 
friend,  such  person  maj  be  allowed  to  sue  ards  v.  Richards,  17  Ind.  636  ;   Brennor 
as  a  poor  person,  and  without  a  next  v.  Bigelow,  8  Rans.  496,  500. 
friend :    Wright  v.   McLarinan,  92  Ind.  *  Pillow  v.  Sentelle,  39  Ark.  61,  64 ; 
103,  104.  Vamer  u.  Rice,  44  Ark.  236,   244.    He 
1  Albert  v.  State,  66  Md.  325,  332 ;  should  examine  into  the  case,  and  ascer- 
Smith  IT.  Redus,  9  Ala.  99  ;  Galveston  Oil  tain  the  rights  of  the  ward,  and  interpose 
Co.  V.  Thompson,  76  Tex.  235,  239.  such  defence  as  their  interest  demands, 

*  Isaacs  V,  Boyd,  5  Port.  388.  using  such  care  and  judgment  as  a  reasou- 

*  Smith  V.  Redus,  supra ;  Clements  v.  ably  prudent  man  woald  bring  to  bear : 
Ramsey,  4  S.  W.  (Ky.)311.  Stunz  v.  Stunz,  131  111.  210,  221. 

^  A  guardian  a</ /item  has  but  one  duty,        ^^  Peak  v.  Pricer,  21  111.  164;  Lloyd  v. 
and  that  is  to  defend  the  action :  Per  Bliss,     Eirkwood,  112  111.  329,  338. 
J.,  in  McClnre  «.  Farthing,  51  Mo.  109.  ^  Per    Harlan,  J.,  in    Kingsbury    » 
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allegation  prejadicial  to  the  infant's  rights  before  there  can  be 
judgment  against  them.^  The  settlement  of  an  action  brought 
bj  an  infant  by  next  friend,  made  out  of  court  and  not  approved, 
does  not  conclude  the  infant,  and  is  not  admissible  in  evidence 
for  the  defendant  at  the  trial.*  But  a  guardian  ad  litem  may  be 
clothed  by  statute  with  the  full  powers  that  his  ward  would  have 
if  of  age ;  and  in  such  case  the  guardian  ad  litem  has  authority  to 
bind  his  ward  by  a  stipulation  waiving  proof.  The  rule,  that  a 
next  friend  or  guardian  ad  litem  cannot,  by  admissions  or  stipula- 
tions, surrender  the  rights  of  the  infant,  does  not  prevent  the 
assent  to  such  arrangements  as  will  facilitate  the  determination 
of  the  case  in  which  tlie  rights  of  the  infant  are  involved  ;*  nor 
is  judgment  against  a  minor  by  consent  of  his  guardian  ad  litem 
wholly  void  ;  ^  and  if  it  be  to  the  infant's  advantage,  it  will  stand, 
subject  to  be  opened  when  he  comes  of  age.*^  But  beyond  the 
rights  reserved  to  infants  by  the  statute,^  they  have  no  further 
claims  to  impeach  the  proceedings  against  them  than  is  accorded 
to  adults ;  they  are  concluded  by  the  decree  or  judgment  rendered 
against  them,  although  a  defence  existed  which  the  guardian  ad 
litem  failed  to  assert.® 

In  California,  it  is  held  that  tiie  statute  providing  for  the  appoint- 
ment of  a  guardian  ad  litem  to  represent  infants  does  not  apply 
In  California,  to  probate  proceedings ;  but  that,  under  the  Code,  an 
attorney  is  to  be  appointed  to  represent  infants  in  probate  pro- 
ceedings. These  attorneys,  though  not  so  named,  perform  the 
functions  of  a  guardian  ad  litem,^ 

The  necessity  to  protect  the  rights  of  infant  defendants  involves 
that  the  guardian  ad  litem  appointed  to  that  end  should  be  com- 
pensated ;  and  the  proper  court  to  fix  their  compensation  is  the 

BnckDer,  134  U.  S.  650,  680;  Bennett  v.  *  Kingsbury  t;.6ackner,  134  U.  S.  650, 

Bradford,   132  III.  269,  272;   Walker  ».  680. 

Grayson,  86  Va.  337, 344 ;  Crotty  v.  Eagle,  *  But  may  be  reversed  for  error  on  ap« 

85  W.  Va.  143, 150 ;  Bearinger  r.  Pelton,  peal :  San  Fernando  v.  Porter,  58  Cal.  81. 

78Micb.  109;  Tucker  ».  Bean,  65  Me.  352;  •  Pnlliam    v.  Pulliam,  4  Dana,  123, 

Cartwrigbt  p.  Wise,  14  lU.  417  ;  Peck  v,  125 ;  Walsb  v.  Walsb,  116  Mass.  377,  382. 

Adsit,  98  IVOch.  639,  643.  ^  For  instance,  to  have  proceedings  to 

1  State  V.  Atkins,  53  Ark.  303,  307 ;  review  the  decree  within  one  year  after 

Stinson  v.  Pickering,  70  Me.  273,  275 ;  attaining  majority ;  their  exemption  from 

Eevely  v.  Skinner,  33  Mo.  98 ;  Ashford  v.  the  statute  of  limitation  barring  writs  of 

Patton,  70  Ala.  479,  482.  error  and  appeals. 

>  Tripp  V,  Gifford,  155  Mass.  108.  ^  Cocks  v.  Simmons,  57  Miss.  183, 197. 

*  Le  Bourgeoise  v.  McNamara,  82  Mo.  ^  Carpenter  v.  Superior  Court,  75  CaL 

2  89, 1 92,  affirming  s.  o.  in  1 0  Mo.  App.  1 16,  596,  600. 
119. 
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one  which  is  the  witness  of  their  semces.^  The  guar-  Compensation 

ji*        •       11  -I         1*         i?        1  >  •  ^1  to  euardians 

man  is  allowed  a  hen  for  his  sernces  on  the  prop-  adiuem. 
erty  protected,*  if  the  fund  is  in  court  for  distribution.* 

§23.  Oiiardiaiui  in  Bocai;e.  —  It  appears  from  the  statement 
of  the  nature  of  guardianship  in  socage  at  the  common  law,^  that 
this  species  of  guardianship  cannot  exist  in  America,  No  gnardian- 
because  the  guardian  must  be  some  relation  by  blood  8oca^^?n^^  ™ 
who  cannot  possibly  inherit.*    But  traces  of  it  are  '^™«"«»- 
found  in  New  Jersey  and  New  York,  in  which  States  it  is  reo- 
ognized,  at  least  in  name,  although  shorn  of  its  essential  features 
at  common  law.    In  New  York,  the  powers,  duties,  gi^iiar  office 
and  liabilities  of  guardians  in  socage  are  prescribed  »**  ^'®^  York. 
by  statute®  and  are,  so  far  at  least  as  real  estate  is  concerned,  the 
same  as  those  of  general  guardians,  limited,  however,  to  the  real 
estate,  and  the  personalty  connected  therewith,  such  as  animals, 
implements,  &c.    He  may  not  reduce  to  possession,  release,  dis- 
charge, or  otherwise  dispose  of  the  choses  in  action  of  his  wardJ 
Guardianship,  with  the  rights,  posters,  and  duties  of  guardians  in 
socage,  to  infants  in  whom  lands  are  vested  belongs  (1)  to  the 
father ;  if  no  father,  then  (2)  to  the  mother ;  if  neither,  then  (8) 
to  the  nearest  and  eldest  relative  of  full  age  not  .  ^     . 
under  legal  incapacity.®    In  New  Jersey,  the  statute 
mentions  the  duties  of  guardians  in  socage,  among  those  of  other 
guardians,  to  file  inventory,  4&c.,^  and  it  is  held  that  there  can  be 
no  guardianship  in  socage  where  there  is  no  liability  to  pay  the 
rent  or  render  the  services  incident  to  the  tenancy  in  socage.^® 
In  Snook  v.  Sutton,  ^^  holding  that  a  lease  made  by  the  guardian 
of  an  infant  under  fourteen  for  a  period  extending  beyond  that 
age  voidable,  this  principle  is  deduced  from  the  common  law 
governing  the  authority  of  guardians  in  socage.    So  it  is  held 

1  For  Rombaner,  P.  J.,  rendering  the  *  Ante,  §  14. 

opinion  of  the  Court  of  Appeals  in  Walton  ^  2  Kent,  *223, 224 ;  Reeve,  Dom.  HeL 

V,  Yore,  58  Mo.  App.  562,  565 ;  Matter  of  888 ;  Schonl.  Dom.  Hel.  §  290. 

Mathews,  27  Hnn,  254 ;  Gott  v.  Cook,  7  «  4  Banks  &  Br.  (8th  ed.  1889),  p.  2613. 

Paige,   521,  544 ;  McCue  v,  O'Hara,  5  ^  Foley  &.  Mutual  L.  L  Co.,  138  N.  T. 

Redf.  336;  Robinson  v.  Fidelity  Co.,  11  833,339. 

S.  W.  (Ky.)  806 ;  Cole  v.  Superior  Conrt,  ^  4  Banks  &  Br.  p.  2418.    See  Foley  v. 

63  CaL  86, 90 ;  Nagel  v.  SchiUing,  14  Mo.  Mutual  L.  L  Co.,  138  N.  Y.  333,  338. 

App.  576 ;  Walker  v.  Hallett,  I  Ala.  879,  ^  Graham  &.  Houghtalin,  30  N.  J.  L. 

890 ;  Sheahan  v.  Judge,  42  Mich.  69.  552,  564. 

^  Kerbaugh  v.  Vance,  5  Lea,  113 ;  Wil-  ^  Graham  v.  Houghtalin,  supra,  80  N. 

bur  V.  Wilbur,  138  HI  446, 452 ;  Holloway  J.  L.  552, 565. 

V.  McDhenny,  77  Tex.  662.  n  lo  N.  J.  L.  188. 

s  Matter  of  Matthews,  supra. 
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that  the  guardian  appointed  by  the  Orphan's  Court  takes  the  place 
of  the  guardian  for  nurture  and  of  a  guardian  in  socage  in  the 
ancient  law.^ 

In  New  York,  it  was  held  that  the  revision  of  the  statutes  modi- 
fied the  rules  of  the  common  law  as  to  guardianship  in  socage,  so 
that  a  father  was  vested  with  the  right  whenever  his  child  took  an 
estate  in  lands.^  The  guardianship  in  socage  lasts,  strictly,  only 
until  the  infant  arrives  at  the  age  of  fourteen ;  but  if  no  other 
guardian  is  appointed,  it  continues.^  The  guardian  has  the  cus- 
tody of  the  land,  and  is  entitled  to  the  profits  for  the  benefit  of 
the  heirs,  may  lease  the  land,  and  have  trespass.^ 

It  is  apparent  from  these  decisions,  and  the  statutes  which  they 
construe,  that  even  in  New  York  and  New  Jersey  there  is  but 
No  difference  s^'g^t  occasiou  to  distinguish  between  a  general  guar- 
dian and  a  guardian  in  socage.  By  the  very  terms  of 
the  New  York  statute  the  powers,  duties,  and  liabili- 
ties of  general  guardians  and  of  guardians  in  socage 
are  identical ;  *  nor  is  any  distinction  pointed  out  in  New  Jersey. 
In  other  States  this  species  of  guardianship  is  unknown. 

§  24.  Guardians  in  General.  —  Having,  in  the  preceding  pages, 
discussed  the  origin  and  nature  of  the  power  exercised  by  the 
General  various  courts  for  the  protection  of  infants,  tracing  the 

guardians  in  historical  development  of  the  jurisdiction  over  guar- 
dians in  England,  and  showing  to  what  extent  the 
principles  involved  have  impressed  themselves  upon  the  courts  and 
legislatures  of  this  country,  it  remains,  before  passing  to  the  more 
practical  elements  of  this  treatise,  to  mention  a  class  of  guardians 
unknown  to  the  English  law,  but  which  has  substantially  sup- 


between 

general  guar- 
dian and  in 
socage. 


1  Van  Doren  v.  Everitt,  5  N.  J.  L.  460, 
462. 

3  Fonda  v.  Van  Home,  15  Wend.  631, 
633. 

'  Jackson  v.  Combs,  7  Cow.  36 ;  Bjrne 
V.  Van  Hoesen,  5  Johns.  66 ;  Snook  v. 
Sutton,  10  N.  J.  L.  133. 

*  Byrne  v.  Van  Hoesen,  supra ;  Jack- 
son V.  De  Walts,  7  Johns.  1 57 ;  Hjnes,  in  r«, 
105  N.  Y.  560 ;  Torry  v.  Black,  68  N.  Y. 
185, 189,  citing  earlier  New  York  cases; 
Emerson  v.  Spicer,  46  N.  Y.  694,  697. 

^  The  common  law  rule  of  guardianship 
in  socage  never  prevailed  in  chancery : 
Morehouse  v.  Cook,  Hopk.  Ch.  226.  It  is 
stated   in  Torry  v.  Black,  58  N.  Y.  185, 


189,  that  a  guardian  appointed  by  the  sur- 
rogate on  the  aj)plication  of  a  minor  above 
the  age  of  fourteen  has  the  same  powers 
to  bring  actions  in  relation  to  the  real  and 
personal  estate  of  the  ward  as  a  guardian 
in  socage  might  by  law;  and  that  "a 
guardian  in  socage  could  maintain  actions 
for  injuries  to  the  real  and  personal  estate 
of  the  ward ; ''  but  in  later  cases  it  is  inti- 
mated (Segelken  v,  Meyer,  94  N.  Y.  473, 
479)  and  held  (Foley  v.  Mutual  L.  I.  Co., 
18  N.  Y.  Supp.  615)  that,  in  New  York, 
guardians  in  socage  have  neither  common 
law  nor  statutory  right  to  control  the  pe^ 
Bonal  estate  of  their  wards. 
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planted  all  other  classes  in  the  United  States.    Chancery  guar- 
dians, like  guardians  ad  litem,  become  necessary,  sometimes,  in 
legal  proceedings  afiPecting  infants  having  no  general  guardian ; 
the  natural  guardianship  of  father  and  mother  is  fully  recognized, 
but,  as  it  extends  only  to  the  guardianship  of  the  person,  it  gives 
comparatively  small  occasion  for  the  interference  of  courts,  and 
then  only  requiring  them  to  mark  the  boundary  between  parental 
rights  and  those  of  others ;  while  testamentary  guardians  differ 
from  ordinary  guardians  chiefly  in  the  source  of  their  appoint- 
ment, somewhat  like  the  executor  differs  from  the  administrator. 
But  guardians  (without  a  qualifying  adjective)  to  take  care  of  the 
persons  of  infants  having  no  natural  guardian,  or  to  administer 
their  estates  when  not  derived  from  the  acting  parent,  are  usually 
appointed  by  courts  having  probate  jurisdiction,  and  are  for  that 
reason  known,  sometimes,  as  probate  guardians.    This 
term  is  significant  enough,  in  most  States,  to  dis-  f^^^"^ 
tingiush  them  from  chancery,  natural,  or  testamen-     ***'^<^^"- 
tary   guardians,  or   guardians    ad   litems  whenever  it   becomes 
necessary  to  draw  such  distinction.     Usually  the  term  guardian, 
when    not   connected    with    a    descriptive    word,  denotes    one 
appointed  by  a  court  having  probate  jurisdiction ;   and  when  it 
is   applied   to  one   of   another  class,  it  is  under  circumstances 
which  make  it  indifferent  to  which  class  he  belongs.     Guardians 
have  usually  the  custody  of  the  person  as  well  as  the  ^ 
management  of  the  estate  of  their  wards ;  ^  but  the  court  persons  and  of 
may  appoint  one  person  guardian  of  the  person,  and  ^"'p**^^' 
another  guardian  of  the  estate,^  in  which  case  the  term  curator  is 
sometimes  employed  to  designate  the  person  having  in 
charge  the  estate,  in  contradistinction  to  the  one  having     ^^ 
custody  of  the  person,  or  of  the  person  and  estate,  who  is  known 
as  guardian.^  An  Iowa  case  intimates  that  a  statute  providing  for 
the  appointment  of  a  guardian,  not  distinguishing  between  the 
guardianship  of  the  person  and  of  the  estate,  does  not  contem- 
plate in  any  case  the  appointment  of  two  guardians  to  the  same 
ward,  and  points  out  how  such  appointment  might  operate  to  the 

1  School.  Dom.  Rel.  §  320;  Ten  Brook  Bonri :  Her.  St.  1889,  §  6288;  New  York  : 

9.  McColm,  12  N.  J.  L.  97 ;  Van  Doren  v.  Code  Civ.  P.  (1882)  Banks  &  Bro.  §  2821 ; 

Everitt,  5  N.  J.  L.  460, 462.  Texas  Hot.  CIt.  St  1891,  §  2589. 

3  Soin  Arkansas:  Dig.  St.  1894, §8581;  '  Summers  v.  Howard,  38  Ark.  490; 

niinois :  St  &  Cart  Ann.  St  Ch.  64,  §  10 ;  Duncan  o.  Crook,  49  Mo.  116. 
Minnesota:   Gen.  St.  1891,  §5749;  Mis- 
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injury  of  the  ward  ;^  but  in  a  later  case  the  court  hold  that  where 
the  interest  of  the  ward  will  be  best  subserved  thereby,  the  Probate 
Court  has  the  undoubted  power  to  appoint  one  as  guardian  of  the 
person,  and  another  the  guardian  of  the  estate.^  A  division  of  the 
Division  of  authority  over  the  person  and  over  the  estate  of  in- 
™«I'5l/^*'  fants  necessarily  follows,  also,  in  all  those  cases  in 

penon  and  "^  '  ' 

over  esute.  which  parents,  refusing  or  being  unable  to  give  bond 
as  required  by  statute  for  the  management  of  the  property  of 
their  children,  still  remain  guardians  of  the  person,  though  some 
one  else  be  appointed  guardian  or  curator  of  the  estate  of  the 
infants. 

The  term  Generai  Q-uardian  is  applied,  mostly,  to  guardians 
appointed  by  probate  or  other  testamentary  courts  to  distinguish 

them  from  chancery  guardians,  or  from  guardians  ad 

General  or,..  -.•  •.  »  .«  ^. 

Public  htem  ;  and  in  some  instances  from  special  guardians 

Goardian.  ^j^^  h9^\Q  not  full  coutrol  of  the  pcrsou  and  estate  of 
their  wards.  But  in  Alabama  the  statute  provides  that  the  pro- 
bate judge  may  appoint  a  general  guardian  to  hold  office  during 
his  own  term  of  office,  and  to  whom  is  committed  the  guardian- 
ship of  any  infant  for  whom  no  other  person  will  apply  or  qualify 
as  guardian.'  If  there  be  no  general  guardian,  and  no  fit  person 
will  apply  or  qualify,  the  sheriff  must  be  appointed,  and  in  such 
case  the  guardianship  attaches  to  his  office.^  Similar  provisions 
exist  in  other  States  for  a  pvilie  guardian^  whose  duty  it  is  to 
take  charge  of  the  persons  and  estates  of  minors  for  whom  no 
other  guardian  can  be  found.  They  give  bond  and  qualify  as 
other  guardians,  and  are  liable  like  them.^ 

The  term  quaBi  guardian^  or  guardian  de  9on  tortj  has  been 
applied  to  persons  who,  without  legal  appointment  or  qualification, 
<tnan  guar-      assumc  the  fuuctious  of  a  guardian  by  exercising  con 
dian' deS^'    *^^^  ^^^^  ^^^  pcrsou,  or  estate,  or  both,  of  a  minor.®    He 
^^^'  is  subject  to  all  the  responsibilities  that  attach  to  a 

legally  constituted  guardian  or  trustee.  If  he  takes  advantage  of 
the  confidence  reposed,  or  of  the  means  afforded  him  by  such 
relation,  by  buying  up  outstanding  debts  of  the  estate,  for  in- 

1  Barger  v.  Frakes,  67  Iowa,  460,  462.      North  Cftrolina :  Code,  1883,  §  1556  ef  seq. ; 
^  Lawrence  v.  Thomas,  84  Iowa,  36S.        Tennewee :  Code,  1884,  §  545. 
>  Code  CiT.  1887,  §  2376.  «  Hanna  v.  Spotta,  5  B.  Mon.  362,  865. 

*  CodeCiT.  Ala.  1887,  §2377.  And  Bee  authorities  cited,  post,  §  94,  on 

6  So  in  Miflsouzi :  Bey.  St.  1889«  §  5836 ;    the  question  of  chancerj  jarisdiction  over 

guardians'  Betdements. 
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stance,  at  an  under  rate,  and  using  them,  with  or  without  the 
sanction  of  a  judicial  proceeding,  to  acquire  in  his  own  name  the 
valuable  lands  of  the  infant  wards,  he  is  guilty  of  fraud  and 
breach  of  trust  entitling  the  infants  to  the  interposition  of  a 
court  of  equity.^  He  who  arrogates  to  himself  functions  of 
a  guardian  will  be  held  to  stricter  account  in  chancery  than  a 
regularly  appointed  guardian.^  So  the  agent  or  husband  of  an 
administratrix  and  guardian,  who  assumes  control  and  manage- 
ment of  the  estate  and  uses  the  trust  funds  for  his  private  pur- 
poses, makes  himself  liable  to  the  infants  as  a  trustee  de  son 
tort? 

1  HaDna  v,  Spotta,  supra.  *  Lehmann  v,  Rothbarth,  lU  Bl.  185, 

s  Davis  V.  Harkmwi^  6  lU.  173.  195. 
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CHAPTER  IV. 

OF  THE  APPOINTMENT  OF  GUARDIANS  TO  MINORS. 

§  25.  CoartB  having  Power  to  appoint  G-uardiana.  —  All  COUrtS 
having  power  to  grant  letters  testamentary  or  of  administration, 
^  ,  in  any  of  the  States,  have,  it  is  believed,  without  ex- 

Probate  courts  . -^        ,  ,1.  .      .  1.  t 

appoint  ception,  the  power  also  of  appouitmg  guardians  when 

^^^  '  the  interests  of  an  infant  within  their  territorial  juris- 
diction render  such  appointment  necessary.  This  power  is  granted 
by  statute  to  probate  courts  in  Alabama,^  Arkansas,*  Colorado,^ 
Connecticut,*  Dakota  (North  and  South),^  Florida,^  Idaho,"^  Illi- 
nois,® Indiana,^  Kansas,^^  Maine,"  Massachusetts,'*  Michigan,^* 
Minnesota,^*  Missouri,^^  Montana,^*  Nebraska,^^  Nevada,^®  New 
Hampshire,!®  Ohio,*^  Rhode  Island,*^  South  Carolina,**  Vermont,** 
Superior  and  Wyoming ;  **  to  the  Superior  Court  by  statute  of 

Cireijt  or  di»-  California ;  *^  to  the  Ordinary  in  Georgia ;  ^  to  the  cir- 
trict  courts.  cuit  or  district  courts  in  lowa;*^  to  county  courts  in 
S^hln's''"*''  Kentucky ,28  Oregon,*®  Tennessee,^  Texas,*i  West  Vir- 
courts.  ginia,^  and  Wisconsin  ;  ®  to  the  Orphan's  Court  in 

Maryland**    and    Pennsylvania;**    to    the  Orphan's    Court    or 

1  Code  Ciy.  1887,  §  2370.  "  Civ.  Code,  1895,  §  347. 

«  Dig.  St.  1884,  §  3461.  "  Comp.  St.  1891,  oh.  34,  §  2. 

s  Mills'  Ann.  St.  1891,  §  2074.  ^  Gen.  St.  1885,  §  548. 

*  Gen.  St.  1887,  §  455.  «  G«n.  L.  1878,  eh.  185,  §  1. 

*  Comp.  L.  Terr.  1887  ;  re-enacted  for  «>  Rev.  St.  1890,  §  6254. 
South  Dakota  Sess.  L.  1890,  ch.  105.      In  ^  Pub.  St.  1882,  ch.  168,  §  2. 
North  Dakota  by  Rev.  Code,  1895,  §  6537,  «  Code  Civ.  Pr.  1893,  §  50. 
the  County  Court  appoints.  »  St.  1894,  §  2734. 

«  Judges  of  County  Court  acting  as  «  Rev.  St.  1887,  §  2251. 

judges  of  probate  :  Dig.  1881,  ch.  Ill,  §  1.  »  Civ.  Cod^,  1885,  §  243. 

^  Rev.  St.  1887,  §  5770.  «  Code,  1882,  §  1806. 

8  County  or  Probate  Court :  St.  &  Curt.  ^  Code  &  St.  1888,  §  3433. 

Ann.  St.  ch.  64, 12.  »  St.  1894,  §  2015. 

>  Court  of  probate    jurisdiction :    St.  »  Code,  1887,  §  2880. 

1888,  §  2512.  K  Code,  1884,  §  3363. 

10  Gen.  St.  1889,  §  3220.  »  Civ.  St.  1888,  §  2469. 

^  Rev.  St.  1883,  ch.  67,  §  1.  «  Code,  1887,  ch.  82,  §  3. 

"  Pub.  St.  1882,  ch.  139,  §  1.  ••  Rev.  St.  1878,  §  3962. 

M  Gen.  St.  1882,  §  6302.  »*  Rev.  Code  1878,  Art.  Hi.  pi.  1,  2. 

1*  Gen.  St.  1891,  §  5743.  »  Bright.  Purd.  Dig.  p.  278,  §  3. 

W  Rev.  St.  1889,  §5280. 
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Sarrogate   in   New   Jersey ;  ^   to   the  Surrogate   in  Surrogates. 
New  York;*  to  the  Chancery  Court  exercising  pro-  ^^UJIJ^'^ 
bate  jurisdiction  in  Mississippi ;  ^  to  the  clerk  of  the  ^^^^  ^^ 
Supreme  Court  in  North  Carolina,*  and  to  the  circuit,  Supreme 
county,  or  corporation  courts  in  Virginia,*  —  all  of  ^ 
these   courts  being  vested  also  with  power  to  grant  courts. 
letters  testamentary  and  of  administration.     This  jurisdiction  is, 
of  course,  collateral  to  and  independent  of  whatever  jurisdiction 
to  appoint  guardians  to  infants  may  be  vested  in  chancery  coui*ts. 
It  would  be  inaccurate,  perhaps,  to  predicate  concurrent  ^.  .    . 

.,..  i.tiV  fi  Distinction  of 

jurisdiction  of  both  classes  of  courts,  because  probate  jurisdiction 

between  chftn* 

courts  appoint  general  guardians,  whose  duty  it  is  to  cer>'  and  pro- 
represent  the  ward  in  all  legal  proceedings  and  take  ^^  ^^^' 
care  of  his  person  and  property,  while  chancery  courts  appoint 
only  when  the  infant  has  become  a  ward  in  chancery,  i.  e.,  when 
a  bill  has  been  filed  by  or  against  the  infant.  Thus  a  chancery 
court  will  never  appoint  a  chancery  guardian  to  an  infant  for 
whom  the  Probate  Court  has  already  appointed  a  general  guardian, 
except  when  it  becomes  necessary  to  proceed  against  such  general 
guardian  ;  and  in  such  case  it  is  usual  first  to  revoke  his  authority ; 
while  it  may  become  necessary,  under  the  statutes  of  most  of 
the  States,  to  appoint  a  general  guardian  for  one  who  has  a 
guardian  in  chancery.®  Testamentary  guardians,  although  de- 
riving their  original  appointment  from  the  deed  or  will  of 
the  father  or  mother,  must  in  most  States  be  recognized 
by  and  qualify  before  the  court  having  probate  jurisdiction 
before  they  can  act  for  their  wards,  as  indicated  in  dis- 
cussing the  subject  of  testamentary  guardians,^  and  as  will 
again  appear  in  connection  with  the  subject  of  their  bonds,  etc.® 
But  a  guardian  lawfully  appointed  in  a  divorce  proceeding  by  a 
court  having  jurisdiction  to  grant  divorces,  cannot  be  removed  by 
a  county  court  having  testamentary  jurisdiction ;  the  jurisdiction 
of  the  Probate  Court  to  appoint  a  guardian  does  not  attach  in  such 
case.* 

1  Rev.  1877,  p.  759,  §  35.  »  Code,  1887,  §  2599. 

<  Bank  &  Br.  Code  Civ.  Pr.  §  2821.  *  See,  on  the  power  to  appoint  chancery 

*  Ann.    Code,    1892,    §    2186.      The  gnardians,  ante,  §  18. 
word  "  orphan/*  in  the  statute  giving  juris-         ^  Ante,  §  20. 
diction  to  probate  courts  to  appoint  guar-         ^  Post,  §  39. 

dians,  is  construed  to  mean  a  fatherless         ^  Jordan  v,  Jordan,  4  Tex.  Civ.  B 
child :  Stewart  v.  Morrisson,  38  Miss.  417.     559. 

*  Code,  1883,  §  1566. 
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§  26.   Ziocal    Jnrisdiotton    of    Courti   to    Appoint    Ouardiana.  — - 

Most  of  the  statatea  condition  the  exercise  of  the  power  to 

appoint  guardians  upon  the  residence  of  the  infant 
in^coun^of  within  the  county  or  district  over  which  the  terri- 
residence.  torial  jurisdiction  of  the  court  extends.  Of  course, 
an  appointment  in  disregard  of  such  condition  is  void^  and  may 
be  treated  as  a  nullity  in  a  collateral  proceeding;^  and  this  is  so 
whether  the  statute  expressly  negatives  the  power  to  appoint  for  a 
non-resident  infant  of  such  county  or  not,  unless  a  warrant  can 
be  found  in  the  statute  itself  which  confers  the  jurisdiction.^  It 
Invalidity  of  should  uot  be  understood,  however,  that  the  invalidity 
appointment  of  the  appointment  by  a  court  not  possessing  the  local 
pleaded  by  jurisdiction  can  be  pleaded  by  the  person  so  appointed, 
*^***'*^*  or  by  his  surety,  against  tiie  demand  of  a  legally  ap- 
pointed guardian  for  money  received  in  good  faith  as  property  of 
the  ward ;  he,  as  well  as  his  surety,  is  clearly  estopped  from  deny- 
ing his  liability.* 

The  residence  of  infants  conferring  the  jurisdiction  in  the  sense 
of  these  statutes  means  domicil,  or  home,  as  distinguished  from 
.  residence,  which  may  be  temporary,  or  for  a  special 

infante  that  of  purposc.^  The  domicil  of  an  infant  is  that  of  liis 
eir  parents,  father,  if  legitimate,  or  of  his  mother,  if  illegitimate, 
or  after  the  father's  death,*  or  of  a  grandparent  or  other  person 
standing  in  loco  parentis^  The  placing  of  a  child  by  its  father 
in  the  custody  of  a  person  residing  in  another  county  does  not 
affect  the  child's  domicil,  nor  the  mother's  right  to  its  custody 
and  care  after  the  father's  death ;  so  that  after  her  death  the 
jurisdiction  to  appoint  a  guardian  is  in  the  county  in  which  she 
was  domiciled  at  the  time,  although  she  had  been  adjudged 
insane  before  the  father's  death,  and  never  declared  restored.^ 
Until  he  ao^  Jhis  domicil  remains  until  the  infant  legally  acquires 
quire  a  new       another ;  and  since  the  law  conclusively  disables  in- 

iDeJarnettv.Harper,45Mo.App.4l5,  555;  Shorter  v.  Williams,  74  Ga.  539; 
419 ;  Lacy  v.  Williaoifl,  27  Mo.  280,  282  ;  Wells  v.  Andrews,  60  Miss.  373 ;  Ware  «. 
Maxsom  v.  Sawjer,  12  Ohio,  195,  207  ;  Coleman,  6  J.  J.  Marsh.  198. 
Dorman  v.  Ogbonrne,  16  Ala.  759;  Sac-  »  Jacobs' Law  of  Domicil,  §  105;  West- 
cession  of  Shaw,  13  La.  An.  265  (referring  lake  Prir.  Int.  Law,  p.  35 ;  Wharton's 
to  the  national  domicil).  Commentaries,  §  256 ;  Lndlam  v.  Ludlam, 

a  Woerner  on  Adm.  §  142.  26  N.  T.  356,  371. 

•  McClure  ».  Commonwealth,  80  Pa.  St  «  Darden  v.  Wyatt,  15  Ga.  414. 

167, 169.    See,  on  this  point,  paat,  §  38.  T  j>e  Jamett  i;.  Harper,  45  Mo.  App^ 

«  School  Directors  v.  James,  2  W.  &  8.  415, 420. 
568,  572;  Jenkins  v.  Clark,  71  Iowa>  552, 
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fonts  from  acting  for  themselves  during  minority,  their  dom- 
icil  cannot  be  altered  by  their  own  acts  before  reaching  major- 
ity.^ Hence  the  legal  domicil  of  infant  orphans  is  at  the 
place  where  the  father  was  domiciled  at  the  time  of  his  death,' 
unless  they  have  acquired  a  new  domicil  by  remaining  a  member 
of  the  family  of  the  mother  when  the  mother  acquires  a  domicil 
different  from  that  of  the  children's  father,  or  gain  a  new  domicil 
in  some  way  recognized  as  sufficient  by  the  law.  It  is  the  Probate 
Court  of  the  county  in  which  this  domicil  is  situated  that  has  alone 
the  power  to  appoint  the  guardian.^ 

The  authorities  are  substantially  unanimous  in  according  to  the 
mother,  while  remaining  a  widow,  the  power  to  alter  the  domicil 
of  her  infant  children  by  changing  her  own.*    Doubts   ,,  ^ 

JOG  ^       Mother  mav 

which  have  been  expressed  as  to  her  power  to  retam  alter  her  ciln- 

m        ,  i*i:i  ji*i        ••I        i*i         1  •         1  dren*8  domicil. 

for  her  children  their  domicil,  while  changing  her 

own,^  and  as  to  the  effect  of  the  change  of  the  widowed  mother's 

domicil  upon  her  infant  children  when  she  is  not  their  guardian,^ 

seem  of  little  importance  in  cases  where  the  infant  accompanies 

the  mother  and  resides  with  her  in  the  new  place  of  abode.^    But 

since  the  mother,  on  her  re-marriage,  ceases  to  be  the  g^^  ^^^  ^^^^ 

head  of  the  family  of  her  deceased  husband,  and  neces-  ^^^  ro-mai> 

sarily  takes  the  domicil  of  her  second  husband,  so 

that  she  has  no  domicil  of  her  own  which  she  could  impart  to  her 

children,  these  retain  the  domicil  which  they  had    during  the 

mother's  widowhood.® 

1  School.  Dom.  Rel.  §  230 ;  Taylor  p,  ities ;  Lamar  v.  Micou,  112  U.  S.  452, 470 ; 

Jeter,  33  Ga.  193,  201 ;  Bartlett,  ex  parte,  Carlisle  v.  Tattle,  30  Ala.  613,  623 ;  Sao- 

4  Bradf.  221 ;  Warren  v,  Hofer,  13  Ind.  cession  of  Lewis,  10  La.  An.  789. 
167  ;  Saccemion  of  Vennard,  44  La.  An.  ^  Brown  v.  Lynch,  2  Bradf.  214, 216. 

1076, 1079.  •  Dicey  on  the  Law  of  Domicil,  98 

s  Daniel  v.   Hill,  52  Ala.  430,  435 ;  et  seq. 
Wells  V.  Andrews,  60  Miss.  373  ;  Allgood  ^  Jacobs,  in  his  exhaustive  treatise  on 

r.  WUliams,  8  South.  722 ;  Bedgood  v,  the  Law  of  Domicil,  reaches  the  conclusion 

McLain,  94  Ga.  283,  286.  that  the  question  is  an  open  one,  but  snb- 

*  Duke  D.  State,  57  Miss.  229 ;  Munson  mits  that  the  power  of  giving  to  an  infant 
V.  Newson,  9  Tex.  109 ;  Lewis  v.  Castello,  an  entirely  new  domicil,  independent  of  his 
17  Mo.  App.  593,  596;  Jenkins  v.  Clark,  own,  has  never  been  affirmed  with  respect 
71  Iowa,  552, 555 ;  Herring  v.  Good^on,  43  to  the  father,  and  a  fortiori  can  scarcely 
Miss.  392.  An  early  New  Hampshire  case  be  held  with  respect  to  the  mother :  Jac. 
holds  the  contrary,  on  the  ground  that  the  Dom.  §  241. 

statute  authorized  the  judge  of  probate  to         ^  Lamar  v.  Micou,  1 12  U.  S.  452,  470 : 

appoint  a  guardian  to  a  minor  *'  when  and  Freetown  v.  Taunton,  1 6  Mass.  52 ;  John- 

BO  often  as  there  shall  be  occasion : "  Judge  son  o.  Copeland,  35  Ala.  521 ;  Mears  i;.  Sin- 

r.  Hinds,  4  N.  H.  464.  clair,  1  W.  Va.  185,  195. 

*  Jacobs,  Dom.  §238,  and  list  of  author- 
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It  frequently  happens,  however,  that  infants  are  brought  from 
ilie  State  or  country  of  their  domicil  into  another,  so  that  they 
Residence  in  a  ^ave  their  domicil  in  one,  while  they  reside  in  an- 
fa?w)Sfere"^"  other  State  or  country,  where  it  may  be  necessary 
jurisdiction.  for  their  protection  to  give  them  a  legal  guardian. 
In  such  cases  the  mere  temporary  residence  of  the  infant  within 
the  sovereignty  is  sufficient  to  confer  jurisdiction  on  the  courts  of 
that  State  or  country  to  appoint  a  guardian,  although  he  have 
no  property  and  a  technical  domicil  elsewhere,^  and,  a  fortiori, 
where  the  wards  are  members  of  an  Indian  tribe  resident  in 
the  State  of  the  former,  though  such  tribe  is  recognized  as  a 
distinct  nation  of  people.^  Such  appointment  is  good  for  acts 
done  within  the  jurisdiction,  as  to  property  actually  there ;  ^ 
though  not  as  to  property  in  the  State  of  the  domicil.^  But 
Unless  infant  ^^  ^^^^  ^^^  avail  to  give  jurisdiction  if,  with  this  pur- 
8uch*Stoto  by  P^**®  ^^  vicw,  the  infant  be  brought  into  the  State  by 
strategy.  strategy;   courts  cannot  sanction  such   methods  of 

invoking  their  jurisdiction;^  the  appointment  of  a  guardian  to 
an  infant  neither  domiciled  nor  residing  in  the  State,  nor  having 
property  there,  is  simply  void.^ 

§  27.  Domicil  as  affected  by  Acta  of  the  Gtiardian.  —  On  the 
question,  whether  a  guardian  can  alter  the  domicil  of  his  ward, 
the  authorities  are  not  unanimous.  Jacobs  says  that  the  opinions 
Whether  of  American  text-writers  are  about  equally  divided, 

aiterward"*^  l>oth  in  poiut  of  number  and  of  authority.^  He  pre- 
domicii ;  scuts  a  diligent  collection  of  cases  pro  ®  and  con,  and 

1  So  decided  after  deliberate  arguments         *  Monday  v.  Baldwin,  79  Ky.  121. 
by  the  English  House  of  Lords :  Johnstone         *  Hubbard,  in  re,  82  N.  Y.  90,  95. 

V.  Beattie,  10  CI.  &  Fin.  42,  85, 145 ;  Hub-  «  Hubbard,  in  re,  supra ;  Boyd  v.  Glass, 

bard,  in  r^  82  N.  Y.  90,  92 ;  FarringtOD  v.  34  Ga.  253,  256 ;  Grier  v.  McLeudon,  7  Ga. 

Wilson,  29  Wis.  383,  400.    And  see  Rice's  362,  364 ;  see  also,  on  this  point,  post,  %  28 

Case,  42  Mich.  528,  holding  that  where  a  (p.  88,  n.  4). 

person  having  left  his  domicil  with  the  in-  ^  He  classes  Kent  in  the  affirmatiTe, 

tention  not  to  return,  dies  before  acquiring  Story  in  the  negative,  and  Wharton  as 

a  new  domicil,  the  legal  character  of  the  holding  the  negative  so  far  as  the  succes- 

old  domicil  does  not  necessarily  control  in  sion  is  affected,  but  asserting  that  "  the 

matters  of  policy  or  in  determining  the  technical/orum  of  the  minor  is  always,  and 

place  where  a  guardian  for  the  deceased's  unquestionably,  that  of  the  parent  or  guar- 

infant  should  be  appointed.     To  similar  dian:"    Jac.Dom.§  253. 

effect :  Taney's  Appeal,  97  Pa.  St.  74,  77 ;  »  Among  the  American  cases  holding 

Wilkins*  Guardian,  146  Pa.  St.  585,  590.  that  the  guardian  has  such  power,  is  that 

2  Farrington  v,  Wilson,  29  Wis.  383,  of  Townsend  ».  Kendall,  4  Minn.  412,418, 
400.  which  cites  as  authority  for  the  proposition 

»  Ross  V,  S.  W.  Railroad,  53  Qa.  5)4,  the  following  cases:  Guier  v.  O'Daniel,  1 
5Sa  Bin.  349,  note  (a),  not  turning  on  the  quee- 
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deduces  from  the  American  decisions  the  doctrine:  (1)  That 
a  guardian  has  the  power  to  change  the  municipal  domicil  of  his 
ward.  (2)  That  the  domicil  of  the  ward  is  not  neces-  Authorities  di- 
sariiy  that  of  his  guardian.  (3)  That  the  natural  i;'^f/ja^gi°" 
guardian  certainly,  and  the  testamentary  guardian 
probably,  has  the  power  to  change  the  national  or  ^t^n-national 
domicil  of  his  ward  unless  expressly  prohibited  by  a  competent 
court.  (4)  That  the  power  of  an  appointed  guardian  to  change 
the  national  or  quasi-nationoX  domicil  of  his  ward  is,  to  say  the 
least,  very  doubtful.^  The  extreme  caution  with  which  these  views 
are  announced  detract  somewhat  from  their  value  as  a  positive 
statement  of  the  law,  and  something  may,  perhaps,  be  gained  in 
this  direction  by  a  brief  analysis  of  the  propositions,  the  first  two 
of  which  deal  with  the  question  in  its  municipal  aspect,  i.  e.  of  the 
change  of  domicil  from  one  geographical  division  of  the  sover« 
eignty  to  another,  while  the  last  two  concern  the  change  of 
domicil  from  one  State  or  country  to  another. 

In  this  latter  aspect,  a  sharp  distinction  is  drawn  between  the 
several  kinds  of  guardians,  ascribing,  witliout  hesitation,  the 
power  to  change  the  national,  or  quasi-naHoneil  dom-  Natural  gnar- 
icil  of  a  ward  to  the  natural  guardian ;  inclining  to  ^ard^dtom^' 
grant  a  similar  power  to  the  testamentary  guardian ;  »cii. 
and  inclining  to  deny  such  power  in  appointed  guardians.  Re- 
membering that  only  parents  are  recognized  as  natural  guardians,^ 
or  grandparents  when  next  of  kin,^  the  statement  that  natural 
guardians  may  change  the  domicil  of  their  wards  is  of  very  little 
more  force  than  the  statement  that  the  domicil  of  parents  deter- 
mines that  of  their  infant  children  ;  for  non  constat  but  that  it  is 


tion  of  a  guardian's  domicil,  bnt  of  a 
father*8;  Cntts  v.  Haskins,  9  Mass.  543, 
deciding  that  the  appointment  of  an  ad- 
ministrator in  aconnty  where  the  intestate 
was  not  domiciled  at  the  time  of  his  death, 
is  void,  —  a  proposition  overmled  in  later 
Massachosetts  cases ;  Holyoke  v.  Haskins, 
9  Pick.  259,  deciding  that  the  domicil  of  a 
person  non  compos  mentis  maj  be  changed 
with  the  assent  of  the  goardian ;  Wood  v. 
Wood,  5  I'ai.  596,  605,  in  which  a  testa- 
meutarj  guardian  who  was  directed  by  the 
will  to  remove  the  wards  to  another  State, 
was  enjoined  from  doing  so  by  a  chancery 
court,  and  Pedan  v.  Bobb,  8  Ohio,  227, 


which  was  a  biU  in  chancery  praying  for 
an  account  against  the  administrator  of  a 
deceased  guardian,  the  father  of  his  ward, 
who  had  emigrated  from  another  State, 
in  which  he  had  been  appointed  guardian, 
together  with  his  son.  Not  one  of  the 
cases  thus  cited  holds  that  a  guardian  who 
is  not  the  father  of  the  ward  has  the  power 
to  alter  the  domicil  of  an  infant  under 
guardianship. 

I  Jac.  Dom.  §  260. 

^  Ante,  §  14,  p.40;  §  19,  p.  58. 

»  Lamar  v.  Micou,  114  U.  S.  218,  222, 
citing  authorities:  Darden  v.  Wyatt,  15 
6a.  414. 
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the  parent,  and  not  the  guardian,  who  effects  the  change.^  So, 
Testamenurv  &lso,  the  power  claimed  for  testamentary  guardians  to 
aufhoriMd  by  ^^^^  ^  change  in  the  domicil  of  their  wards  may  be, 
wiu.  and    in   some  of    the  cases   expressly  is,  ascribed, 

not  to  their  functions  as  guardians  under  the  law,  but  to  the 
act  of  the  testator  exercising  his  authority  to  change  the  domicil 
of  his  infant  child.*    It  would  seem,  therefore,  that 

But  not,  it 

seems,  general  the  strong  doubt  expressed  by  Jacobs,  as  to  the 
gua  urns.  power  of  appointed  guardians  to  change  the  national 
domicil  of  their  wards,  is  based  upon  a  principle  applying  with 
equal  force  to  the  other  two  classes  of  guardians  when  considered 
in  their  capacity  as  guardians  alone,  unaffected  by  their  authority 
as  parents,  or  as  the  head  of  a  family  into  which  the  ward 
has  been  adopted.  This  principle  is  shown  in  strong  light  in  a 
case  arising  under  the  Code  of  Louisiana.^  It  is  emphasized  in 
this  case  that  the  authority  of  a  natural  tutor  follows  him  to 
any  other  country  or  State,  while  that  of  other  tutoi-s,  being  the 
creature  of  positive  legislation,  ceases  ipso  facto  by  their  removal 
from  the  State.*  In  a  late  Pennsylvania  case,  the  court  intimate 
that  the  domicil  of  a  minor,  who  has  a  guardian  of  his  person 
appointed  by  the  court  of  his  domicil,  cannot  be  changed  by 
such  guardian,  without  the  consent  of  that  court.^ 

^  This  is  emphasized  in,  or  deducible  from  removing  his  child  under  the  same 

from,  some  of  the  American  cases  cited  by  circumstances :  p.  604. 

Jacobs :  School  Directors  r.  James,  2  W.  •  Robins  v.  Weeks,  supra.    The  Code 

&  S.  568 ;  Mears  v.  Sinclair,  1  W.  Va.  185 ;  of  Louisiana  provides  for  the  convocation 

Lamar   v.  Micou,    112   U.   S.   452,  471;  of  a  family  meeting    bj  a   widow  who 

Wheeler  t;.  HoUis,  1 9  Tex.  522,  526.    See  wishes  to  marry  again  and    retain  her 

also  Daniel  v.   Hill,   52  Ala.   430,  435 ;  authority  as  natural  tutrix,  in  default  of 

Succession  of  Lewis,   10  La.   An.   789  ;  which  she  forfeits  such  right.     A  widow, 

Bartlett,  ex  parte^  4  Bradf.  221  ;  Succes-  having  neglected  this  ceremony,  married, 

sion  of  Cass,  42  La.  An.  381,384;  Kraft  and    was    subsequently  joined  with  her 

V.  Wickey,  4  Gill  &  J.  332,  334 ;  Matter  second  husband  as  co-tutrix  of  the  child 

of  Benton,  60  N.W.  (Iowa)  614.  from  the   first   marriage,  and   all  three 

2  Per  Porter,  J.,  in  Robins  r.  Weeks,  emigrated  to  another  State.  It  was  held, 
5  Mart.  (n.  s.)  379  et  seq.  ;  White  v.  How-  that  by  the  widow's  marriage  without 
ard,  52  Barb.  294,  318.  In  the  case  of  taking  the  advice  of  a  family  meet- 
Wood  V.  Wood,  5  Pai.  596,  a  testamentary  ing,  and  her  subsequent  appointment 
guardian  was  enjoined,  on  the  petition  of  as  tutrix,  she  held  the  office,  not  as 
his  ward's  mother,  from  removing  the  in-  natural  tutrix,  but  by  virtue  of  the  ap- 
fant  to  another  State,  as  directed  by  the  pointment ;  and  that  in  consequence  of 
father's  wiU,  on  the  ground  that  a  chan-  her  holding  the  office  by  appointment  un- 
cery  court  possessed  the  same  power  to  der  the  law,  and  not  as  natural  tutrix, 
prevent  a  testamentary  guardian  from  she  conld  not  change  the  domicil  of  her 
carrying  his  ward  out  of  the  State  under  ward  by  removal  into  another  State, 
circumstances  making  such  removal  un-  *  Per  Porter,  J.,  5  Mart.  (n.  s.)  379, 381. 
reasonable,  as  it  did  to  prevent  a  father  ^  Wil kins' Guardian,  146  Pa.St.585,591. 
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The  same  result  seems  to  follow  with  respect  to  the  power  of 
guardians  to  change  the  domicil  of  their  wards,  within  the  State 
or  country,  from  one  of  its  geographical  divisions  to  another. 
But  while  the  subject  in  this  aspect  is  of  far  less  im-  change  of 
portance,  because  a  change  of  domicil  from  one  i<x»i  domicii. 
locality  to  another  in  the  same  State  or  country  works  no  change 
in  the  law  applicable  to  either  the  person  or  the  property  of  the 
infant,^  it  is,  on  the  other  hand,  mostly  covered  by  the  statutes  of 
the  several  States.  It  is  held  in  some  of  them  that  within  the 
sovereignty  in  which  the  guardian  has  been  appointed,  the 
domicil  of  the  ward  follows  his,  so  as  to  determine  the  forum 
in  which  proceedings  with  reference  to  the  guardianship  must  be 
liad,^  including  the  appointment  of  a  new  guardian  after  his 
death,^  and  the  taxation  of  his  property ;  *  but  in  the  greater 
number  of  them  the  rule  is  declared  to  be,  that  the  Local  jurisdic- 
Kuardian  continues  to  be  under  the  jurisdiction  of  the  S^^^  remains 

.         -1.11  ..,..,..  .  in  court  hav- 

court  m  which  the  original  jurisdiction  to  appoint  was  ing  originally 
vested,  no  matter  where  the  ward  may  reside,^  unless,  ^^^^^ 
as  provided  by  statutes  of  some  of  the  States,  the  mother  re- 
move into  another  county  in  the  State ;®  or  the  ward,  on  reaching 
the  age  of  fourteen,  should  choose  another  guardian  while  resid- 
ing in  another  countyj  And  so  it  is  held  that  an  act  of  the 
legislature  authorizing  an  ordinary  to  appoint  a  guardian  to  a 
minor  in  the  county  of  the  guardian's  residence,  though  the  ward 
resided  in  another  county,  is  constitutional.®  It  seems  to  result, 
from  these  considerations,  and  as  the  tenor  of  most  of  the  best 
considered  cases  on  this  question,  that  the  authority  conferred 
upon  a  guar4ian  by  virtue  of  his  appointment  does  not  include 
the  pow^er  to  change  the  ward's  national  (or  as  it  is  expressed 
by  Jacobs,  ywo^i-national)  domicil ;  that  they  have  the  power  to 
change  the  municipal  domicil  to  the  extent  only  in  which  it  is 
granted  by  statute  ;  and  that,  in  so  far  as  natural  and  testamen- 
tary guardians  possess  such  power,  in  respect  of  the  national  as 

1  See  remarkfl  of  Surrogate  Bradford  Dannecker,  in  re,  67  Cal.  643 ;  Dorman  v. 

in  Bartlett,  ex  parte,  4  Bradf.  221,  224.  Ogboume,  16  Ala.  759, 764. 

^  State   V.  Judge,  2   Rob.  (La.)  160;  '  For  instance,  in  Alabama:  Moses  v. 

Lamar  v.  Micon,  112  U.  S.  452,  472.  Faber,  81  Ala.  445. 

*  State  V.  Judge,  2  Rob.   (La.)   418,         ^  Marheinecke  v.  Grothaus,  «ii/>ra.   See, 
422 ;  Harding  v.  Weld,  128  Mass.  587.  as  to  the  power  to  choose  another  guap 

4  Kirkland  v.  Whately,  4  Allen,  462.     dian, /)os^  §  30. 

*  Marheinecke  v.  Grothaus,    72    Mo.         ^  Shine  v.  Brown,  20  Ga.  375. 
204 ;  Garrison  v.  Lyle,  38  Mo.  App.  558 ; 
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well  as  of  the  municipal  domicil  of  their  wards,  it  is  derived  from 
their  status  in  looo  parentis  (the  wards  constituting  a  part  of  the 
guardian's  family),  or  as  devisees  of  a  testator  conferring  such 
power.^ 

§  28.   Appointment  of  Ouardlans  to  Non-resident  Infants.  —  It  is 

almost  invariably  held,  in  the  United  States,  that  the  authority  of 
Guardianship  guardiaus  is  limited  to  the  jurisdiction  which  ap- 
tra-te"itoriar  pointed  them,  so  that  it  does  not  extend  to  other 
authority.  States  or  countries,  unless  permitted  by  the  laws 
thereof.*  "The  rights  and  powers  of  guardians  are  considered 
as  strictly  local,"  says  Story,*  "  and  not  as  entitling  them  to  exer- 
cise any  authority  over  the  person  or  personal  property  *  of  their 
wards  in  other  States,  upon  the  same  general  reasoning  and 
policy  which  have  circumscribed  the  rights  and  authorities  of 
executors  and  administrators."  *  From  which  it  follows,  that  a 
foreign  guardian  who  desires  that  his  rights  as  such  should  be 
recognized,  must  obtain  ancillary  appointment  in  the  State  of  the 
forum,  if  the  laws  of  such  State  permit  the  appointment,^  unless 
Recognition  of  the  law,  in  the  spirit  of  comity,  point  out  some 
dianf  by  com-  Other  method  by  which  the  authority  of  a  foreign  guar- 
*^^*  dian  may  be  respected  in  protection  of  the  interests  of 

a  non-resident  infant.  In  this  view,  numerous  provisions  are 
made  by  the  statutes  of  various  States  authorizing  the  payment  of 
Authority  of  legacies  and  distributive  shares  to  the  representatives 
foreign  guar-     of  non-residcut  infants  duly  authorized  under  the  laws 

dians  con- 

ferred  by  stat-  of  their  domicil ;  ^  the  appropriation  of  money  to  be 

paid  to  the  domiciliar  guardians  for  the   education 

and  support  of  such  non-resident  infants,  and  the  sale  of  their 

1  Johnson  v.  Copeland,  35  Ala.  521 ;  comity,  to  give  preference  to  the  person 
Daniel  v.  Hill,  52  Ala.  430,  435 ;  Wynn  v,  already  appointed  in  the  minor's  coantry  : 
Bryce,  59  Ga.  529,  530.  Hoyt    r.  Sprague,   108    U.   S.  613,631; 

2  SchoaLDom.  Rel.  §§327,329;Whar-  West  v,  Gunther,  3  Dem.  386;  V^ood- 
ton  on  Conflict  of  Laws,  §  'J60.  worth  v.  Spring,  4  AUen,  321,  324;  note 

■  Confl.  L.  §  499.  to  Andrews  v.  Herriot,  4  Cow.  508,  529 ; 

*  And,  a  fortiori^  over  the  real  prop-  the  guardian  so  appointed  is  vested  with 

erty :  Sto.  Confl.  L.  §  504.  the  custody  of  the  person  and  the  manage- 

^  See  on  the  principles  determining  ment  of  the  estate :  Succession  of  Gaines, 

domiciliar  and  ancillary  administrations :  42  La.  An.  699. 

Woerner  on  Am.  Admin.  §§   157  etseq.;  ^  Rev.   St.  Mo.  1889,  §   274;  States. 

MorreU  v.  Dickey,  1  Johns.  Ch.  153,  156;  Kaime,  4  Mo.  App.  479  (a  case  by  afor- 

Kraft   V.  Wickey,  4  Gill  &  J.  332,  334  j  eign  executor,  the  statute  applying  equally 

Burnet  v,  Burnet,  12  B.  Mon.  323.  to  guardians). 

^  It  is  usual,  in  the  due  exercise  of 
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real  estate,  if  the  personal  estate  be  insufficient ;  ^  the  removal  of 
personal*  and  the  sale  and  removal  of  the  proceeds  of  real  prop- 
erty *  of  non-residents  to  their  guardians  in  other  States.*  For- 
eign guardians  are  in  some  States  permitted,  on  filing  proof  of 
their  domiciliar  appointment,  and  complying  with  the  require- 
ments of  the  statute  in  the  court  having  jurisdiction  of  the  prop- 
erty of  the  non-resident  minor,  to  bring  actions,  and  exercise  all 
the  rights  and  privileges  of  a  domestic  guardian.^  In  some 
instances  this  privilege  is  accorded  only  to  guardians  appointed  in 
a  State  extending  the  same  right  to  guardians  of  other  States ;  ^ 
and  authority  may  be  granted  for  the  appointment  of  Authority  over 
guardians  of  non-resident  minors  with  authority  over  special  prop- 
special  property  within  the  jurisdiction  of  the  court, 
and  in  such  case  the  guardian  will  not  possess  the  authority  of  a 
general  guardianJ  So  the  power  to  order  payment  of  a  fund, 
under  the  control  of  the  court,  belonging  to  a  non-    .,, 

'  o     D  Chancery  pow- 

resident  infant,  to  his  domiciliar  guardian,  is  said   er  to  order  pay- 
to  inhere  in  chancery  independent  of  express  stat-  resident  guar- 

.  xi_      •      A.'        a  dian. 

utory  authorization.** 

It  follows  of  necessity  from  the  extra-territorial  invalidity-  of 
statutory  guardianship,  that  in  States  in  which  no  provision 
exists  for  the  authorization  of  foreign  guardians  to 

Ancillarv 

take  charge  of  property  belonging  to  non-resident  guardianship 
minors,  ancillary  guardians  must  be  appointed  in  the  non-resident 
State  in  which  such  property  is  found.*     Such  ap-  *°'*°^"- 


1  Re^.  St.  Mo.  1889,  §  5313 ;  Hart  r. 
Czapski,  11  Lea,  151,  153;  Boaldin  v, 
MiUer,  87  Tex.  359,365. 

<  Rev.  St.  Mo.  §  5316 ;  7»  re  Wilson, 
95  Mo.  184;  Bernard  v.  Equitable  Co.,  80 
Md.  118;  Larjr  v.  Craig,  30  Ala.  631; 
Carlisle  v.  TutUe,  30  Ala.  613,  631 ;  Ben- 
ton, in  re,  60  N  W.  (Iowa),  614  ;  Shook  o. 
State,  53  Ind.  403,  405 ;  Matter  of  Fitch, 
3  Redf.  457. 

>  Bey.  St.  Mo.  §  5315 ;  Estate  of  Gold- 
smith, 13  Phila.  389 ;  McClelland  v.  Mc- 
Clelland, 7  Baxt.  210 ;  Hickman  v.  Dudley, 
S  Lea,  375. 

^  The  foreign  guardian  seeking  per^ 
mission  from  the  court  of  a  State  in  which 
he  was  not  appointed  to  remove  his  ward's 
property  to  his  own  State,  is  subject  to  the 
laws  of  the  State  from  which  the  property 
is  to  be  removed,  and  may  be  compelled 


to  return  the  money  which  he  had  been 
improperly  allowed  to  remove :  Clenden- 
ning  V.  Conrad,  21  S.  E.  (Va.)  818. 

*  Grist  V.  Forehand,  36  Miss.  69,  72 ; 
Hines  v.  State,  10  Sm.  &  M.  529,  536; 
Sims  V.  Ren  wick,  25  Ga.  58, 60 ;  Martin  w. 
McDonald,  14  B.  Mon.  544,  548 ;  Wade  v. 
Fite,  5  Blackf.  212  ;  Shook  r.  State,  supra  / 
Watts  V,  Wilson,  93  Ky.  495. 

«  Estate  of  Rice,  13  Phila.  385. 

7  Linton  v.  National  Bank.  10  Fed.  R. 
894. 

«  Ex  parte  Smith,  1  Hill  (S.  C.)  Ch. 
140;  Ex  parte  Heard,  2  HiU  (S.  C.)  Ch. 
54. 

»  Hoyt  V,  Sprague.  103  U.  S.  618,  631 ; 
Neal  V.  Bartleson,  65  Tex.  478, 486  ;  Rice's 
Case,  42  Mich  528,  530 ;  Leonard  o.  Put- 
nam. 51  N.  H.  247,  251  ;  Farrington  r. 
Wilson,  29  Wis.  883,  400;  Nelson  u.  Lee, 
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pointment  may  be  made  without  reference  to  the  question  whether 
a  general  guardian  has  been  appointed  in  the  State  of  tlie 
domicil.^  In  the  absence  of  statutory  regulation  as  to  the 
Appointment  in  county  in  which  the  appointment  is  to  be  made,  it  may 
property  b*"  be  made  in  any  county  of  the  State  in  which  the  prop- 
found.  Q^y  jg  situated  ;*  usually,  however,  the  power  is  vested 
by  statute  in  the  court  of  the  county  in  which  it  is  found.^  The 
appointment  is,  of  course,  void,  if  the  infant  is  neither  domiciled 
Void  if  no  ^^^  resident  in  the  State  in  which  it  is  made,  and  has 
property.  j^q  property  there.*  Where  the  statute  requires  no- 
tice to  be  given  of  application  for  the  appointment  of  a  guardian, 
"  such  notice  to  all  persons  interested  as  the  judge  shall  order," 
notice  to  the  minor  himself  is  held*  unnecessary  to  the  validity 
of  an  order  appointing  a  guardian  to  the  estate  of  a  non-resident 
minor. ^  But  a  statute  authorizing  the  grant  of  letters  of  admin- 
istration to  the  guardian  of  a  minor,  instead  of  the  minor  himself, 
refers  to  a  guardian  appointed  in  the  State  of  the  forum,  and  not 
to  one  appointed  in  some  other  State.^ 

§  29.    CirctunBtances  authorizing  the  Appointment  of  GhxardianB. 

—  It  is  obvious  that  the  power  of  the  court  to  appoint  a  guardian 
p^^^^^  ^j  can  be  invoked  only  for  the  protection  of  persons  who 

infancy  before    are  legally  Incompetent  to  control  themselves  or  their 

property.^  Hence,  there  must  be  proof  of  the  minor- 
ity before  the  court  obtains  jurisdiction  to  appoint  a  guardian  to 
an  infant;   otherwise  the  appointment  is  void.^     And  where  a 


10  B.  Mon.  495, 507 ;  Saccessioo  of  Cass. 
42  La.  An.  381, 384. 

^  West  Doluth  t;.  Knrtz,  45  Minn.  380, 
382. 

3  Neal  V.  Bartleson,  65  Tex.  478,  486. 
In  Minnesota  it  is  held  that  the  appoint- 
ment of  a  general  gnardian  to  a  non- 
resident minor,  though  void  as  to  the 
guardianship  of  the  person,  is  valid  as  to 
the  estate  within  the  jurisdiction  of  the 
court  making  the  appointment :  West 
Duluth  t'.  Kurtz,  45  Minn.  380,  386. 

•  Maxwell  v.  Campbell,  45  Ind.  360, 
362  ;  Seavems  v.  Gerke,  3  Sawy.  353, 364 ; 
Davis  V.  Hudson,  29  Minn.  27,  31. 

*  Bamsback  u.  Dewej,  13  DL  App. 
581,  582  ;  Succession  of  Shaw,  13  La  An. 
265,  and  see  authorities  ante,  §  26.  The 
residence  of  the  trustee  of  an  infant  cestui 
que  trust  is  the  situs  of  the  infant's  prop- 


erty and  confers  jurisdiction:  Clarke  v. 
Cordis,  4  Allen,  466,479. 

6  Kurtz  V.  St.  Paul,  48  Minn.  339,  fol- 
lowed in  Kurtz  v.  Duluth,  52  Minn.  140. 

0  Matter  of  Nickals,  21  Nev.  462. 

'  Ante,  §  1. 

8  State  V.  McLaughlin,  77  Ind.  335, 
holding  that  the  appointment  of  a  guar- 
dian to  "  unknown  heirs  "  is  void,  because 
ex  vi  termini  the  court  had  no  knowledge 
of  their  age,  condition,  or  circumstances. 
This  is  true  even  of  guardians  ad  litem : 
Kountz  V.  Davis,  34  Ark.  590,  597 ;  Sul- 
livan u.  Sullivan,  42  111.315.  In  appoint- 
ing a  g^uardian  to  an  infant  no  inquiry  is 
made  as  to  the  sanity  of  the  infant,  and 
the  jurisdiction  continues  during  the  in- 
fancy of  the  ward,  whether  sane  or  insane : 
Fleming  v,  Johnson,  26  Ark.  421, 438. 
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statute  authorizes  the  appointment  of  guardians  to   "Orphan** 
orphansj  the  court  cannot  appoint  one  to  an  infant  J^chUdf^^'' 
having  a  father  living.^    For  the  same  reason  there  ' 

is  no  authority  to  appoint  where  there  is  a  person  in  existence 
competent  to  perform  the  functions  for  whicli  the  guardian  is 
desired;  so  that    if  the  law  authorize  the  father  as  .- 

'  No  gaardian 

natural  guardian  to  receive  a  legacy  or  other  property  where  father  is 
belonging  to  his  child,  there  is  no  necessity  to  ap-  *^™p®®"* 
point  a  guardian  for  such  purpose,  and  the  appointment,  if  made, 
is  void.*  For  the  same  reason,  courts  have  declined  the  appoint- 
ment of  a  guardian  of  the  persons  of  female  infants,  where  their 
property  was  in  the  hands  of  a  testamentary  trustee  who,  though 
he  never  qualified  as  guardian,  had  faithfully  performed  for  them 
all  of  the  duties  of  that  office.^  And  a  guardian  may  be  appointed 
to  a  bastard  on  the  death  of  its  mother.^  This  seems  to  have 
been  the  view  of  Blackstone ;  for  he  speaks  of  the  power  of  a 
court  of  chancery  to  appoint  a  guardian  to  a  fatherless  child 
having  no  other  guardian,^  and  mentions  that  if  an  estate  be  left 
to  an  infant,  the  father  is  by  common  law  the  guardian  of  the 
person  and  estate,  though  he  must  account  to  his  child  for  the 
profit.®  In  respect  of  property  of  an  infant,  the  law  But  fether 
now,  both  in  England  and  America,  annexes  to  the  ""^^^Jnt^"^ 
right  of  the  father  to  manage  it  the  condition  that  he  property. 
shall  give  security  to  have  it  forthcoming  when  the  child  is  of 
age  ;^  and  if  he  refuse,  for  any  reason,  to  give  such  security,  some 
other  person  must  be  appointed  guardian.  It  is  so  provided  by 
statute  in  most  of  the  States.®     The  existence  of  a  «- 

There  can  be 

guardian  properly  appointed  is,  self-evidently,  a  bar  butoneffuar- 
to  the  appointment  of  another,  until  the  former  is  samejuria- 
superseded  in  conformity  with  some  provision  of  the 
statute;^  hence,  tlie  appointment  of  a  guardian  of  the  person  and 

1  Becanae  the  term  orphan  legally  in-         ^  3  Bla.  427. 
tends  a  fatherless  child :  Poston  v.  Toung,  *  1  Bla.  461,  citing  Co.  Litt.  88. 

7  J.  J.  Marsh.  501 ;  Stewart  v,  Morrisson^  7  Hall  v.  Lay,  2  Ala.  529 ;  Lang  v.  Pet- 

38  Miss.  417, 419.  tos,  1 1  Ala.  37. 

s  Wood  V.  Wood,  3  Ala.  756, 761 ;  Hall         ^  See,  as  to  the  authority  of  the  father 

r.  Lay,  2  Ala.  529, 531 ;  Succession  of  For-  as  natural  guardian,  ante,  §§  14, 19. 
stall,  25  La.  An.  430 ;  James  v.  Meyer,  41  •  Post,  §  35.     Bledsoe  v.  Britt,  6  Terg. 

La.  An.  1100,1103;  Selden's  Appeal,  31  458, 463  :  Thomas  t7.Barrus,23  Miss.  550, 

Conn.  548, 552.  556.    This  is  so,  also,  in  case  of  a  guardian 

*  Vaccaro  i;.  Cicalla,  5  Pickle,  63, 79.  ad  litem :  Bondurant  v.  Sibley,  37  Ala.  565, 

*  Friesner  v.  Symonds,  46  N.  J.  £q.  571. 
521, 527. 
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estate  of  a  minor,  for  whom  a  guardian  of  the  estate  had  already 
been  appointed,  operates  as  a  valid  appointment  of  a  guardian  of 
the  person  only.^ 

From  the  right  of  the  father,  and,  after  his  death,  of  the  mother, 
to  the  custody  of  their  children  during  minority,  it  results  that  no 

guardian  can  be  appointed  of  the  person  of  an  infant 
the  person  if  during  the  lifetime  of  its  father  or  mother  (unless 
mother^be  thesc  are  declared  unfit  by  some  court  of  competent 
living.  jurisdiction) ;  *  and  hence,  no  guardian  at  all,  if  the 

child  have  no  property.*  The  right  of  the  parent  is  sufficient  to 
prevent  the  appointment  of  a  guardian  of  the  person,  although 
such  parent  have  placed  the  custody  of  the  child  in  another ;  ^ 
Surrender  by  *^^  ^^  agreement  by  a  mother  to  surrender  custody 
parent  to  one's  of  her  child  to  another  does  not  constitute  a  valid 

custody  no  oar 

to  power  of  claim  which  could  control  the  discretion  of  a  court  in 
^>?at  gua^       appointing,  as  guardian,  another  person.^    So  it  was 

held,  in  Tennessee,  that  where  an  executor  had  charge 
of  an  estate  belonging  to  minors  as  trustee,  and  had  taken  care  of 
the  persons  of  the  minors,  showing  that  he  was  a  proper  party  to 
do  so,  it  was  not  necessary  to  appoint  a  guardian  to  the  minors  if 
the  trustee  was  willing  to  continue  his  supervision  of  them.^  But 
in  Maryland  the  appointment  of  a  guardian,  by  the  Orphan's  Court, 
to  an  infant,  to  whom  a  testator  had  bequeathed  $2,000  to  be  paid 
to  him  in  case  he  should  attain  the  age  of  twenty-one,  was  held 
valid,  and  the  executor  was  ordered  to  keep  and  preserve  the 
moneyJ 

The  statutes  of  most  States  provide  that  parents  are  the  natural 
guardians  of  their  children,  entitled  to  the  custody  of  their  persons 
Natural  guar-  ^^^  management  of  their  estates,  but  must  give  bond 
dians  must        jf  ^jj^  children  have  property  of  their  own,  in  default 

give  bond  for  r     r       j  ^ 

estate,  of  which  a  guardian  (in  such  case  sometimes  called 

curator)  will  be  appointed  to  administer  the  estate.®    If  the  par- 


poiat 
dian. 


1  Wakefield  Trnrt  Co.  v.  Whaley,  17 
R.  I.  760. 

«  Ramsay  v.  Ramaay,  20  Wia.  507 ;  508  ; 
Burnet  v,  Burnet,  12  B.  Mon.823,  324; 
Heather  Children,  in  r«,  50  Mich.  261 ; 
Fields  V.  Law,  2  Root,  820, 323  ;  Ledwith  v. 
Ledwlth,  1  Dem.  154. 

»  Friesner  v.  Symonds,  46  N.  J.  Eq.  521  ; 
Morris  v.  Morris,  15  N.  J.  Eq.  239, 240. 

*  Lewi8,mrfl,88N.C.31. 


*  Gloucester  v.  Page,  105  Mass.  231  (the 
mother  in  this  case  made  the  agreement 
while  herself  a  minor) ;  Cook  v.  Bybee,  24 
Tex.  278,  281 ;  Dalton  v.  State.  6  Blackf. 
357. 

«  Vaccaro  v.  CiaUla,  5  Pickle,  63, 80. 

7  Gnntherv.  State,  31  Md.  21, 28. 

B  So  in  Arkansas,  California,  Connec- 
ticut, Georgi'i.  Illinois.  Indiana,  Iowa, 
Kansas,    Maine,    Massachusetts,    Missis' 
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ents  are  declared  unfit  to  have  custodj  of  their  chil-  and  if  nnfit, 

dren,  a  guardian  is  to  be  appointed  for  them  whether  f^appoliited. 

they  have  property  or  not.     There  must,  of  course,  be 

notice  to  the  parents,  and  opportunity  given  them  to  defend  at  a 

trial  of  the  question  of  their  fitness,  before  they  can  be  adjudged 

unfit.* 

It  has  already  been  mentioned,  that  if  the  infant  is  neither 
domiciled  nor  resident,  and  has  no  property  within  the  jurisdic- 
tion of  a  court,  the  appointment  of  a  guardian  is  nugatory.^ 

The  appointment  of  a  guardian  to  an  infant  with  the  view  and 
for  the  purpose  of  sending  it  to  a  foreign  country  is  erroneous, 
and  is  properly  revoked  by  the  court  having  made  it* 

The  statutes  of  some  of  the  States  provide  that  guardians  may 
be  appointed  to  infants  whose  parents  are  absent  or  absconded, 
with  like  powers  as  other  guardians ;  so,  for  instance,  parento  ab- 
in  Connecticut,^  Indiana,*  New  Jersey ;«  if  the  stat-  diaS  w'lfi^S**'' 
ute  contain  no  express  provision  touching  abandon-  appointed, 
ment  of  children  by  their  parents,  the  power  to  appoint  guardians 
for  abandoned  children  is  derived  from  the  power  to  appoint 
guardians  where  the  parents  are  adjudged  unfit  or  incompetent. 

Provision  is  made  in  some  States  for  the  appointment  of  a  tem- 
porary guardian,  or  curator,  during  the  vacancy  in  the  office  of 
guardian  caused  by  reason  of  non-appointment,  or  Temporary 
failure  to  give  bond,  death,   removal  or   suspension  ^u^*°'°' 
of  a  guardian,  with  powers,  duties,  and  responsibili- 
ties like  other  general  guardians.     Such  provision  is  found,  inter 
aliaj  in  Kentucky,^  Massachusetts,'  Virginia,®  West  Virginia.^^ 

§   80.    Right  of  Infants  to  Beleot  their  GkiardlanB.  —  The  power, 

accorded  by  the  common  law  to  wards  in  socage,  having  attained 
the  age  of  fourteen,  of  appointing  a  guardian  of  his  own  choice 
by  his  own  act,^^  does  not  exist  in  America.     Nor  is  the  right 

Bippi,  Miasouriy  Nebraska,  North  Carolina,  f  St.  1894,  §  2024. 

Oregon,  Texas,  Vermont,  Wert  Virginia,  •  Pub.  St.  1882,  ch.  139,  §  8. 

Wisconsin,  Wyoming,  and  probablj  other  *  Code,  1887,  §  2602. 

States.  M  Code,  1887,  ch.  82,  §  6. 

1  As  to  such  notice,  see  po9i,  §  31  n  Macph.  Inf.  41,  on  the  authority  of 

*  Ante,  §  28.  See  also  McLoskev  v,  Hargraye,  who  refers  to  the  case  of  Rex 
Reid,  4  Bradf.  334,  336,  and  cases  cited;  v.  Pierson,  Andr.  310.  313,  in  which  Lord 
Re  Roeford,  2  Redf.  168.  Chief  Justice  Lee  is  reported  as  saying: 

»  Desribes  o.  Wilnier,69  Ala.25,Sl.  "For  when   the  Court  of  Chancery  ap- 

^  Gen.  St.  1887,  §  460.  .  points  a  guardian,  snch  guardianship  doth 

*  St.  1888,  §  2235.  not  cease  on  the  ward's  attaining  fourteen, 
^  Rey.  1 877,  p.  760,  §  37.  unless  another  guardian  be  then  appointed 
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Common  law  given  bj  the  common  law  to  wards  under  gaardian- 

t^t^^T*'  ship  for  nurture,  to  select  a  guardian  on  reaching 

^d^nff  four-  *'^®  ^S®  ^^  fourteen,  recognized  in  this  country  :  guar- 

teen  not  recog-  diauship  foF  nurture  exists  here  only  in  the  form  of 

nized  here.  *  "^ 

guardianship  by  nature/  and  no  choice  is  allowed,  in 
most  of  the  States,  against  a  father,  or  after  his  death  against  a 
mother.*  The  right  of  choice  by  the  infant  is  purely  statutory, 
so  tliat  if  the  statute  creating  it  is  repealed,  it  does  not  exist.^  It 
was  held  in  New  Hampshire,  that  the  statute  does  not  require 
notice  to  the  father  before  appointing  a  guardian,  and  that  there- 
fore the  failure  to  give  such  notice  is  not,  without  other  error  or 
impropriety  in  the  appointment,  a  sufficient  ground  of  appeal.^ 

The  right  of  nominating  to  the  court  the  person  to  be  appointed 
guardian  is  affirmatively  granted  to  infants  over  fourteen  years  of 
Statutory  right  ^S®  1^  probably  all  of  the  States,  coupled,  mostly,  with 
to  nominate,      the  proviso,  that  such  nominee  shall  be  confirmed  by 

subject  to  con-  "^ 

firmationby  the  court  if  deemed  suitable.  Such  provision  has 
^    '  been  construed  to  mean,  that  the  person  who  receives 

the  appointment  must  be  one  who  has  been  first  nominated  by  the 
infant,  if  above  fourteen  years  of  age,  but  does  not  oblige  the  court 
to  appoint  a  guardian  because  the  infant  demands  it,  although  the 
person  nominated  be  not  objectionable,  if  no  necessity  is  shown 
for  a  guardian.^      The  discretion  of  the  court  to   confirm  the 


And  so  it  is  of  a  gnardianship  in  socage ; 
though  at  that  age  the  ward  hath  a  right  to 
chose  another  gaardian."  And  see  Macph. 
77,  as  to  the  mode  in  which  the  appoint- 
ment by  the  infant  is  made. 

1  Seean/«,  §19. 

^  Beard  o.  Dean,  64  Ga.  258. 

«  Manro  v.  Ritchie,  3  Cr.  C.  C.  147, 
165;  Smoot  i;.  Bell,  3  Cr.  C.  C.  343. 
Says  Cranch,  Ch.  J.,  in  Mauro  v.  Ritchie, 
supra  (p.  165) :  "And  it  was  not  without 
reason  that  the  legislature  thought  proper 
to  transfer  the  right  of  election  from  the 
infant  to  the  Orphan's  Court.  At  the  age 
of  fourteen  the  infant  begins  to  be  restless 
and  ungovernable,  and  the  salutary  re- 
straints of  the  guardian  are  irksome.  The 
infant  is  apt  to  think  his  guardian  penn- 
rions  and  tyrannical.  He  wants  greater 
indulgences ;  and  there  are  always  artful 
and  insinuating  men  enough,  who  are 
eager  to  grasp  aU  the  property  they  can 


lay  hold  of,  and  who,  taking  advantage 
of  these  dispositions  in  the  infant,  wiU 
stimulate  his  restlessness,  excite  his  suspi- 
cions, undermine  the  authority  of  the 
guardian,  and  finally  prevail  on  the  infant, 
in  his  simplicity,  to  place  his  property  in 
their  hands.  The  chance  of  evil  resulting 
from  the  infant's  right  of  election,  seems 
greater  than  the  chance  of  good ;  and  the 
choice  of  the  court  is  more  likely  to  be 
judicious  than  that  of  the  infant." 

*  Waldron  ».  Woodman,  58  N.  H.  15. 

^  Ledwith  v.  Led  with,  1  Dem.  154. 
The  reasoning  employed  in  the  opinion 
seems  to  show  that  the  decision  rests  upon 
the  principle  that  an  infant  cannot  choose 
a  guardian  while  his  parents  are  living, 
unless  these  are  judicially  declared  in- 
competent, or  refuse  to  act  See  Beard  v. 
Dean,  supra;  Lefever  v.  Lefever,  6  Md. 
472 ;  Fridge  v.  State,  3  Gill  &  J.  103,  US. 
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nominee  of  the  infant  is  not  to  be  exercised  arbitra-  Digcretion  to 
rily,  so  as  to  enable  the  judge  to  compel  the  eventual  ^Ju™^*"^^ 
nomination  of  a  person  preferred  by  him,  and  thus  to 
destroy  the  infant's  right  of  selection,  but  is  limited  to  the  decision 
of  the  question  whether  the  person  nominated  is  a  proper  or  suit- 
able one  for  the  office ;  and  this  decision  must  be  based  upon  facts 
known  by  or  proved  to  the  court,  and  is  mostly  reviewable  on  ap- 
peal.^   The  judge  should  consider  the  interest,  rather  than  the 
wishes,  of  the  infant.* 

With  the  exceptions  to  be  noted  infra^  the  right  of  the  minor 
to  choose  his  guardian  accrues  to  him,  in  most  States,  on  attain- 
ing the  age  of  fourteen  years,  whether  a  guardian  has  ^^^^  ^^^ 
previously  been  appointed  to  him  by  the  court  or  not,  ^y^^lanTn 
subject,  of  course,  to  the  rejection  by  the  court  if  the  reaching 
selection  be  unwise  or  improvident.*      It  is  held  in' 
some  States  that  since  the  selection  of  a  new  guardian  on  reaching 
the  age  of  f oui-teen  is  the  exercise  of  a  right  vested  in  ^.^j^^^j  ^^^.^ 
the  ward  by  law,  the  former  guardianship  is  thereby   to  the  existing 
eo  ipso  terminated,*  so  that  it  is  not  necessary  to  give 
notice  to  the  former  guardian,  because  he  is  not  allowed  to  show 
any  cause  to  the  contrary;^  while  in  others  the  appointment  of 
the  new  guardian  is  held  invalid  unless  notice  be  Or  on  giving 
given  to  the    guardian  to  be  superseded,**  and  his  '"^  °*****^ 
authority  revoked."^    It  is  provided,  in  some  States,  that  if,  after 
the  appointment  of  a  guardian  to  a  minor,  his  residence  .^  ^^^  countv 
is  changed  to  another  county  in  the  same  State,  the  of  the  minor's 

residence. 

ward  may  exercise  his  right  of  election  in  the  latter 
county,  and  the  proper  court  of  such  county  has  jurisdiction  to 
make  the  appointment  and  order  the  transmission  of  the  papers, 
etc.,  from  the  court  in  whicli  the  original  appointment  was  made.® 
The  right  to  nominate  a  guardian  does  not,  however,  include 
the  right  to  displace  one  already  appointed,  unless  such  right  is 


1  Grant  v.  Whitaker,  1  Murphy,  231  ; 
Adam's  Appeal,  38  Conn.  304;  Lont  v, 
Anbens,  39  Me.  392 ;  Brjce  v.  Wjnn,  50 
Ga.  332.  As  to  appeal,  see  po$t,  §§  35, 1 1 2. 

*  Compton  o.  Compton,  2  Gill,  241, 253. 

*  Sessions  v.  Kell,  30  Miss.  458,  463. 
The  court  has  no  right  to  appoint,  unless 
the  ward  is  incompetent  to  exercise  his 
right:  Arthur's  Appeal,  1  Grant's  Cas. 
55. 


«  Estate  of  Lewrj,  12  Phila.  120. 

^  Kelly  V.  Smith,  15  Ala.  687. 

*  Because  he  may  controvert  the  age 
of  the  ward:  Montgomery  v.  Smith,  3 
Dana,  599. 

7  Inferior  Court  v.  Cherry,  14  Ga.  594  ; 
Bryce  v.  Wynn,  50  Ga.  332. 

8  Rev.  St.  Mo.  1889,  §  5291;  Mar- 
helneke  v.  Grothaus,  72  Mo.  204 ;  Ex 
parte  Bartlett,  4  Bradf.  221. 
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Such  right  is  given  by  the  statute;^  the  removal  of  a  guardian,  for 
statatoo'.  HQ  other  cause  than  the  choice  of  another  by  the 
ward,  and  without  notice  to  h7in,  has  been  held  a  nullity.^  Of 
course  the  ward  is  bound  by  the  choice  once  made,  and  will  not 
be  allowed  to  supersede  his  guardian  as  often  as  his  fancy 
changes.^ 

The  right  to  choose  another  guardian  on  reaching  the  age  of 
Docs  not  ex-  fourtccn  ycars  does  not  extend  to  wards  who  have 
tend  to  Chan-  a  guardian  appointed  in  chancery,*  or  a  testamentary 
teatamentaiy  guardian.^  It  Is  provided  by  statute  in  most  States, 
guar  lans.        ^j^^^  where  a  testamentary  guardian  has  been  duly 

appointed,  the  ward  cannot  choose  another  guardian,  either  before 
or  after  attaining  the  age  of  fourteen.^ 

The  right  of  choice  by  an  infant  should,  for  obvious  reasons,  be 
exercised  in  open  court,  or,  if  appointment  of  a  guardian  is  author- 
ized in  chambers,  then  in  presence  of  the  judge  who 
be  made  in^  is  to  make  the  appointments  In  some  of  the  States 
unless  oth«r-  Stringent  regulations  exist  in  this  respect.  In  Michi- 
b '^statut^^^    gan,  the  choice  must  be  made  in  open  court,  unless 

the  minor  live  more  than  ten  miles  from  the  place 
where  the  court  is  held,  in  which  case  the  choice  may  be  indicated 
in  writing  signed  by  himself  and  certified  by  a  justice  of  the 
peace  or  township  clerk,  or,  if  absent  from  the  State,  by  any  civil 
or  military  officer  holding  commission  from  the  President  or  gov- 
ernor .^  The  law  in  Nebraska  is  substantially  the  same.®  In 
Kentucky,  the  choice  is  before  the  court,  or  by  writing  in  presence 
of  the  judge  ;^^  in  Massachusetts,  by  writing  certified  by  a  justice 
of  the  peace,^^  and,  in  Maine,  by  nominating  in  presence  of  the 
judge  or  register  of  probate,  or  in  writing  certified  by  a  justice  of 

1  Ham  r.  Ham,  15  Gratt.  74 ;  Matiro  v,  in  many  States  the  right  of  changing  the 
Bitchie,  3  Or.  C.  C.  147.  165;  Gra/s  Ap-  testamentaxj  guardian  on  reaching  four- 
peal,  96  Pa.  St.  243,  following  McCann's  teen  is  excluded  by  giving  the  right  only 
Appeal,  49  Pa.  St.  304 ;  Estate  of  Berry-  in  cases  where  the  former  guardian  was 
man.  17  Phila.  463.  appointed  by  the  conrt.    The  right  is  also 
^  Dibble  v.  Dibble,  8  Ind.  307.  excluded  by  all  statutes  modelled  after 
*  Lee's  Appeal,  27  Pa.  St.  229, 238.  that  of  Car.  11.  which  authorizes  the  father 
^  Dyer's  Case,  5  Pai.  534 ;  Matter  of  to  appoint  the  testamentary  guardian  for 
KicoU,  1  Johns.  Ch.  25.  the  period  of  the  child's  minority. 

A  Matter  of  Reynolds,  11  Hnn,  41, 42 ;  ^  Burrows  o.  Bailey,  34  Mich.  64, 67. 

Arthur's  Appeal,  1  Grant's  Cas.  55,  57;  ^  Ann.  St.  Mich.  1882,  §  6305. 

Sessions  v.  Kell,  30  Miss.  458, 464 ;  Robin-  *  Comp.  St  1891,  ch.  34,  §  5. 

son  V.  Zollinger,  9  Watts,  169.  ^^  Gen.  St.  1887,  ch.  48,  Art.  I.  §  7. 

"  So,  for  instance,  in  Arkansas,  Dela-  ^  Gen.  St.  ch.  139,  §  3. 
ware,  Indiana,  Minnesota,  Mis8oari,Texas ; 
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the  peace.^    In  Indiana,  the  selection  may  be  proved  without  the 
presence  of  the  minor  in  court.*    In  Ohio,  female  in-  „     ,    ^ 

.  Females  cnoow 

fants  are  admitted  to  election  of  their  guardians  at  at  twelve  in 
the  age  of  twelve,  males  at  fourteen.^    Unless  the 
court  deem  best,  different  persons  cannot  be  chosen  as  guardians 
of  the  person  and  of  the  estate.^ 

§  31.  Right  of  Parents  to  Preference  in  the  Appointment  —  That 
no  guardian  can  be  appointed  of  tlie  person  of  an  infant  having 
father  or  mother  living  not  declared  unsuitable  by  a  court  of 
competent  jurisdiction,  nor  a  guardian  or  curator  to  an  infant 
whose  father  or  mother  is  entitled,  under  the  law,  to  take  charge 
of  its  estate  as  natural  guardian,  has  already  been  pointed  out  as 
the  law  in  most  States.^ 

But  parents  may  be  adjudged  incompetent  or  unfit  to  have  the 
custody,  care,  and  education  of  their  children  in  pro-  p^^^^^  „^y 
ceedings  for  that  purpose  by  a  court  having  jurisdic-  be  declared 
tion,  in  which  proceeding  the  parents  must  be  made 
parties  by  notice  to  them  enabling  them  to  appear  ^Jl^^J^t^^*" 
and  be  heard,  unless  they  appear  voluntarily.®    It  is  purpose, 
a  fraud  on  the  rights  of  a  father  to  obtain  guardian-  ^^^  ^^^  ^^^. 
ship  of  his  child  without  his  knowledge  ;7  and  the  J^^^^;*^^^ 
appointment  of  a  guardian  to  an  illegitimate  child,^ 
or  to  a  legitimate  child  after  its  father's  death,  without  notice  to 
the  mother,  is  void.^    In  America,  the  right  of  a  mother  to  the 
custody  of  her  infant  children  is  not  interfered  with  except  for 
strong  reasons.^^ 

The  unfitness  of  parents  to  be  the  natural  guardians  of  their 
children  may,  if  no  other  course  of  proceeding  is  pointed  out  by 
statute,  be  declared  or  adjudged  by  the  court  as  an  incompetency 
incident  to  the  appointment  of  a  guardian,  if  they  had  ^^^edared"'^^ 
due  notice  of  the  application,  or  appear  thereto  in  J" '"i^^^n^^a'^ 
person  or  by  attorney ;  for  the  welfare  of  the  child  is  guardian. 

1  Rey.  St.  1883,  ch.  67,  {  2.  the  rights  of  parents  as  natural   gnar- 

s  St.  1888,  §  2513.  dians,  ante,  §§  U,  19. 

*  And  it  is  held  that  the  appointment  *  Sensemann's  Appeal,  21  Pa.  St.  331 ; 
expires  by  it8  own  limitation,  so  that  aU  Bowles  r.  Dixon,  32  Ark.  92,  96 ;  Bryan 
acts  of  one  who  was  appointed^  guardian  v.  Lyon,  104  Ind.  227, 234. 

to  a  female  under  the  aj^e  of  twelve  years  ^  Tong  v,  Marrin,  26  Mich.  35. 

after  she  has  attained  that  age  are  void :  *  Dalton  v.  State,  6  Blackf .  357. 

Perty  v.  Brainard,  1 1  Ohio,  442 ;  Camp-  *  Ramsay  v.  Ramsay,  20  Wis.  507. 

bell  I).  English,  Wright,  119.  v>  Eldridge  v.  Lippincott,  1  N.  J.  L. 

*  Rey.  St.  1890.  §  6257.  397 ;  Peacock  v.  Peacock,  61  Me.  211. 

*  Ante,  §  29  (p.  90).    And  lee  as  to 
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the  paramount  consideration  in  the  appointment  of  a  guardian,^ 
as  it  is  in  determining  the  right  of  custody  in  chancery  or  on 
habeas  corpus.^  But  it  is  said  that  courts  are  unwilling  to 
assume  jurisdiction  where  the  father  of  an  infant  is  living;^ 
chancery,  in  England,  will  displace  a  father  in  the  control  of  his 
child  only  "  under  very  peculiar  circumstances."* 

It  is  obvious,  then,  that  whenever  it  becomes  necessary  to  ap- 
point a  s^uardian  or  curator  to  an  infant,  the  father,  not 

Father's  right  -         ,  , 

to  appoint-  adjudged  or  found  by  the  court  to  be  unfit,  has  the 
"*"*  right  to  be  appointed  if  he  desires  and  will  give  the 

bond  that  may  be  required;  the  statute  so  provides  in  Ala- 
bama,^ Arkansas,^  California,*''  Colorado,^  Connecti- 
cut,® Dakota,^^  Idaho,^^  lowa,^  Kansas,^*  Kentucky,^* 
Missouri,^*  Nevada,^®  Oregon,^'  Wyoming,^®  and  probably  most 
other  States,  independently  of  the  provisions,  also  found  in  the 
statutes  of  most  of  the  States,  giving  to  the  father,  and  after  his 
death  to  the  mother,  the  right  of  custody,  care,  and  education 
of  their  children. 

The  preference  given  to  the  mother  of  an  illegitimate  over  the 
Mother  of  putativc  father  results  from  the  rule  discussed  in  con- 
iiiegitimate.       ncctiou  with  the  status  of  illegitimates,^®  and  is  recog- 

1  Redman  v.  Chance,  32  Md.  42,  50;  father  of  his  natural  right  to  the  cnstodj 

AUen  V.  Peete,  25   Mira.  29 ;   Griffin  v,  and  control  of  his  children,  or  to  proride 

Sarsfield,  2  Dem.  4 ;  Prime  v.  Foote,  63  for  the  security  of  their  estate. 

N.  H.  52;  Heinemann*8  Appeal,  96   Pa.  *  See  ante,  §  7,  as   to  the  rights  of 

St.  112;  Adams  v.  Specht,  40  Kans.  387,  parents  to  the  custody  of  their  children. 

390.    In  Hine   v.  Nixon,  6  Port.  77,  the  *  Schoul.  Dom.  Rel.  §  304. 

reporter  announces  in  the  syllabus,  as  the  *  Per  Lord  Chancellor  Hart,  in  Barry 

opinion  of  the  court,  that  "  it  is  competent  v.  Barry,  I  Moll.  210 ;  BaU  v.  BaU,  2  Sim. 

for  the  County  Court  to  set  aside  the  claim  35 ;  Spence,  in  re,  2  Phillips,  247, 252. 

of  a  father  to  the  wardship  of  his  child's  *  Code  Civ.  1887,  §  2372. 

estate,  in  favor  of  a  stranger,  if  it  appear  •  Dig.  St.  1894,  §  3568. 

that  the  father  is  unfit  for  the  station ;  "  ^  Code  Civ.  Pr.  1885,  §  1751. 

but  in  the  kiter  case  of  HaU  v.  Lay,  2  Ala.  «  Mills'  Ann.  St.  1891.  §  2074. 

529,  534,  the  court  point  out  that  while  •  Gen.  St.  1387,  §  456. 

such  words  were  employed  by  way  of  illus-  w  Comp.  Terr.  L.  §  5987. 

tration  (improperly,  however),  the  point  i*  Rev.  St.  1887,  §  5774. 

decided  was  only  that  the  mother  has  no  ^  Code,  1888,  §  3433. 

such  exclusive  right  to  the  wardship  of  ^  Gen.  St.  1889,  §  3221. 

her  child,  after  the  father's  death,  as  to  "  Gen.  St.  1887,  ch.  48,  J  6. 

avoid  the  appointment  of  another  guardian  "  Rev.  St.  1889,  §  5279. 

by  the  County  Court.    It  is  held,  in  the  "  Gen.  St.  1885,  §  552. 

latter  case,  that  under  the  statute  then  in  "  "  The  Nearest  Relation : "  Code,  1887, 

force  the  Court  of  Chancery  was  the  only  §  2879. 

court  in  Alabama  that  could  "  under  some  "  Rev.  St.  1887,  §  2253. 

very  peculiar  circumstances "  divest  the  *•  Aitf€,  §  12. 
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nized  by  the  statutes  of  most  States.^     But  a  statute  directing  that 
"  in  all  cases  not  otherwise  provided  for  by  law,  the  YAther  of  iiie- 
father,  while  living,  .  .  .  and  when  there  shall  be  no  ^other't*'^^*^ 
lawful  father,  then  the  mother,  if  living,  shall  be  enti-  death, 
tied  to  the  guardianship  of  their  minor  children,"  is  construed  to 
recognize,  by  implication,  the  right  of  the  putative  father,  on  the 
death  of  the  mother,  to  the  guardianship  of  their  illegitimate 
offspring.* 

The  mother  is,  by  statutory  provision  in  most  States,  entitled  to 
the  guardianship  of  her  minor  children  after  the  Mother's  rieht 
father's  death,  or  when  the  father  has  been  declared   to  appoint- 

meut. 

unfit.  Her  claim  to  this  right,  even  without  direct 
declaration  by  statute,  cannot  be  disregarded  except  for  satisfac- 
tory reasons.^  She  is,  when  not  herself  unworthy,  the  most  suit- 
able person  to  be  appointed.^  A  statute  giving  preference  first 
to  the  father,  then  to  the  mother  "  if  unmarried,"  and  directing 
the  court  not  to  disregard  that  order  "  unless  it  deems  that  pru- 
dence and  the  interest  of  the  infant  so  require  "  is  construed  as 
not  avoiding  female  guardianship  by  marriage,  nor  incapacitating 
a  married  mother  to  be  the  guardian  of  her  fatherless  infant  by 
a  former  husband ;  but,  on  the  contrary,  as  preferring  her  to  all 
others  in  the  matter  of  precedence.*  Even  if  the  mother  have 
refused  to  qualify,  and  another  person  have  been  appointed  guar- 
dian, she  may,  after  the  death  of  the  person  so  appointed,  although 
she  have  remarried,  give  bond  and  qualify  with  the  consent  of  her 
second  husband.^ 

At  common  law  the  right  of  the  mother  to  be  appointed  guar- 
dian was  much  restricted,  notably  by  the  guardianship  in  chivalry, 
and  after  its  abrogation  by  the  statutes  creating  testamentary 
guardianship.^  The  principle  of  the  latter  statute®  is  still 
recognized  in  some  of  the  States,®  and  the  right  of  the  mother 
to  the  guardianship  of  her  infant  children  accordingly  limited. 
But  the  tendency  is,  in  all  the  States,  to  remove  these  limita- 
tions,  and  to  recognize  the  right  of  the  mother  as  equal  to  that  of 

^  See,  also,  ante,  §  20,  in  connection  *  Isaacs  i;.  Taylor,  3  Dana,  600,  601 ; 

with  testamentary  guardians.  Bormester  v,  Orth,  5  Hedf.  259,  261. 

3  Barela  o.  Roberts,  34  Tex.  554,  657.  ^  Learel  v.  Bettis,  3  Bash,  74. 

*  Eldridge  v.  Lippincott,  1  N.  J.  L.  397  ;  «  Jarrett  v.  State,  5  Gill  &  J.  27. 

Albert  v.  Perry,  14  N.  J.  £q.  540,  542 ;  ^  Concerning  which,  see  ante,  §§  14,  I5i 

Bead  v.  Drake,  2  N.  J.  £q.  78.  8  12  Car.  II.  ch.  24. 

9  See  antet  §  20 
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the  father,  and  in  case  of  his  death  or  incapacity,  superior  to  the 
rights  of  any  other  person.^ 

§  32.  ConsidoratloiiB  determining  the  Selectioa.  —  The  discre- 
tion of  courts  in  the  appointment  of  guardians  to  minors  is  not 
to  be  exercised  arbitrarily  or  capriciously,  but  in  conformity  with 
fixed  principles  of  law.  One  of  these  is,  as  stated  in  the  pre- 
ceding section,  and  as  emphasized  bv  statute  in  most  States,  that 
the  father,  and  where  there  is  no  lawful  father,  the  mother  (with 
the  exceptions  noted),  is  entitled  to  be  appointed  guardian  of  their 
After  parenu,  owu  children,  unless  adjudged  incompetent  or  unsuita- 
have  prefer-  ^^®-  After  the  parents  the  next  of  kin  are  preferred 
eiice.  as  guardians  of  children  under  fourteen,  or  of  chil- 

dren over  fourteen  who  do  not  determine  their  guardian  by  their 
own  choice.  Where  these  preferences  are  indicated  by  statute 
they  cannot  be  disregarded,  but  for  sufficient  reasons  appearing  to 
the  court.*  The  appointment  of  a  stranger,  where  a  relative 
also  applies  who  is  not  shown  to  be  unsuitable,^  is  error,  which 
will  be  reversed  on  appeal. 

But  while  the  rights  of  parents  yield  only  to  the  welfare  of 
their  children,  demanding  moral  and  mental  culture,  proper  edu- 
cation and  discipline,  so  that  a  stranger  will  be  appointed  guar- 
Greater  lati-  ^^^^  ^^^7  ^^  ^*  ^c  neccssary  to  protect  the  ward  against 
trolr^tween^  immoral  and  vicious  influences,  greater  latitude  of  dis- 
nextofkin.  cretion  is  allowed  as  between  relations  having  no 
legal  claim  to  the  services  of  the  infant.  A  reason  which  might 
not  be  sufficient  to  bar  the  legal  rights  of  the  parent  might  suf- 
fice to  decide  the  question  as  between  the  claims  of  otlier  rela- 
tives.* 

The  leading,  indeed  the  paramount,  consideration  constituting 
Welfare  of  the  rule  of  choice  among  relatives  other  than  pa- 
mllfnt  a)Mid"  Tcnts,  is  the  Welfare  of  the  child.^  In  pronouncing 
eration,  upou  the  qucstiou  of  its  bcst  interests  the  court  will 

take  into  view  not  merely  its  temporary  welfare,  but  the  state  of 

1  See  remarks  of  Lord,  J.,  qnoted  ante,         *  Spann  v.  CoUina,  10  Sm.  &  M.  624, 

p.  59.  626 ;  Morehouse  v.  Cook,  Hopk.  Ch.  226 ; 

a  Albert  v.  Perry,  14  N.  J .  Eq.  540,  Matter  of  Winkleman,  9  Nev.  303. 
542 ;  Allen  v.  Peete,  25  Miss.  29 ;  John-         ^  Albert  v.  Perry,  14  N.  J.  Eq.  540, 

son  V.  Kellj,  44  Ga.  485,  487  (this  case  is  543. 

that  of  an  idiot,  involving,  however,  the         *  SchooL  Dom.  Rel.  §  305,  p.    487; 

same    principles    as    are    applicable   to  Compton  v,  Compton,  2  Gill,  241,  253. 
minors) ;  Am.  &  Eng.  Enc  of  Law,  voL  9, 
p.  92,  note  2. 
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its  affections,  attachments,  its  training,  education,  and  morals.^ 
Considerations  of  this  kind,  especially  when  reinforced  to  secure 
by  the  dying  request  of  the  parent,  may  give  a  stran-  geVmay  bT"' 
ger  in    blood   preference    over    one    next  of    kin.^  preferred. 
Where  it  plainly  appears  that  the  pecuniary  interests  of  the  child 
will  be  promoted  by  giving  the  child  to  the  wealtiiier  of  the  appli- 
cants, this  fact  may  be  considered  by  the  jury.^    The  provision 
introduced  in  the  statutes  of  some  States  directing  persons  of  the 
that   a  minor  shall  not  be  committed  to  the  guar-  JS^o^oF^- 
dianship  of   a  person  of  religious  persuasion  differ-  rents  preferred, 
ent  from  .that  of  the  parents,^  is  meant  to  secure,  so  far,  the  abso- 
lute equality  before  the  law  of  all  forms  of  religious  faith,  in  view 
of  the  practice  in  some  countries  of  seeking  to  strengthen,  the 
dominant  faith  by  means  of  the  compulsory  custody  of  the  young. 
It  does  not  militate  against  the  appointment  of  a  guar-   if  one  such 
dian  of  different  religious  faith,  uuless  it  appear  that  otlferwSeVuit- 
a  person  of  the  same  faith,  suitable  otherwise  and  as  *^'®' 
near  and  as  interested  in  the  welfare  of  the  child,  had  offered  to 
take  it.^    But  the  wishes  of  the  parents  in  this  respect  must  be 
regarded,  and  if  not  expressed,  are  presumed  to  be  to  have  their 
children  educated  in  their  own  faith.® 

In  the  absence  of  some  statutory  provision,  relatives  other  than 
parents,  no  matter  how  near  in  blood,  cannot  claim  Relatives  have 
the  guardianship  as   a  matter  of  riffht."     But   thev  n«5^^^"»'^« 

,        ,,  ,  .  ^     riprhttobe 

may  make  themselves  parties  to  assist  the  court  in  •ppoi»ted, 
making  choice  of  a  proper  person  as  guardian ;  ®  and  it  is  the 
duty  of  the  court  to  cause  notice  to  be  given  to  all  but  should  be 
relatives  that  may  be  able  to  furnish  such  informa-   nonsuited. 
tion  concerning  the  interests  of  a  minor,  under  fourteen  years  of 
age,  as  may  guide  it  to  best  exercise  its  discretion  to    q„^  ^^^.^^ 
protect  the  child.®    One  who,  having  a  prior  right  to   'waived  cannot 
be  appointed  guardian,  waives  the  same   by  consent-  claim  prefer- 
ing  to  the  appointment  of  another,  will  not  thereafter  *°*^*' 

1  Foster  ».  Mott,  3  Bradf.  409.  412.  St.  50,  54 ;  McCann's  Appeal,  49  Pa.  St. 

'  Cleghom  v.  Janes,  68  Ga.  87,  92.  304,  306. 

»  Walton  ».  Twiggs,  91  Ga.  90.  «  Turner,  m  r«,  19  N.  J.  Eq.  433,  435. 

*  As,  for  instance,  in  Missouri :  Rev.  7  Watson  v,  Wamock,31  Ga.716,  718; 
St.  1889,  §  5295 ;  Pennsylvania:  Br.  Purd.  Taff  r.  Hosmer.  14  Mich.  249, 255. 

Dig.  1885,  p.  513,  §  35.  8  Taff  v.  Hosmer,  14  Mich.  249,  258. 

*  Voollaire  v.  Voullaire,  45  Mo.  602,  •  Underhill  v.  Dennis,  9  Pai.  202,  206 ; 
606;  In  re  Doyle,  16  Mo.  App.  159  (stat-  Cozine».  Horn,  1  Bradf.  145;  Morehouse 
ing  same  principle  in  a  habeas  corpus  pro-  v.  Cook,  Hopk.  226 ;  Matter  of  Feely, 
ceeding),  166 ;  Nicholson's  Appeal,  20  Pa.  4  Redf .  306,  308. 
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be  heard  to  ask  the  removal  of  the  latter  so  as  to  be  appointed 
himself.^ 

A  guardian  of  the  estate  of  a  minor  should  be  selected  for  his 
good  character,  sound  judgment,  prudence,  and  adaptedness  to 
the  trust.  He  must  safely  keep  the  funds,  and  at  the  same  time 
make  them  productive.  The  safety  of  the  funds,  and  the  interest 
of  his  ward,  should  be  the  sole  guiding  principle  in  the  adminis- 
tration of  his  trust.  It  is,  therefore,  an  abuse  of  the  power  of  the 
court  to  appoint  a  person  of  known  insolvency,  who  is  instigated 
to  apply  for  letters  by  the  oflScers  of  a  banking  company  who  pro- 
pose to  become  his  sureties ;  because,  whatever  may  be  the  pre- 
arrangement  between  the  company  and  the  guardian  in  such  case, 
—  even  if  he  have  not  placed  himself  under  obligation  to  make  a 
particular  disposition  of  the  funds,  —  the  tendency  of  such  com- 
plications is  to  destroy  the  personal  disinterestedness  of  the  trust, 
and  to  warp  the  judgment  of  the  trustee  by  personal  interest  or 
social  obligation,  if  not  by  a  more  controlling  exigency.^ 

No  person  should  be  appointed  whose  property  interests  may 
Conflict  of  conflict  with  those  of  the  ward.'  Hence,  a  grand- 
SlteTr^e  *°^^  father  not  interested  in  the  succession  is  to  be  pre- 
avoided.  ferrcd   to    a    mother's    husband   whose   wife   takes 

property  in  common  with  the  infant ;  *  and  a  tinist  company  is 
preferred  to  a  maternal  grandmother  who  lives  on  the  minor's 
estate  and  hopes  to  be  partially  supported  out  of  his  property.** 
An  executor  has  been  described  as  "  the  least  competent  person 
on  earth  who  should  be  the  guardian"  of  a  legatee;^  and  an 
administrator  should  not  be  appointed  guardian  to  an  heir  of  the 
estate  he  is  administering;^  such  appointment  is  under  the  stat- 
utes of  some  of  the  States  void.®  So  where  a  plaintiflF  had  been 
appointed  guardian  of  an  infant  defendant,  the  court  directed  his 
bill  to  be  dismissed,  unless  he  resigned  his  guardianship ;  ^  and 


1  Kahn  v.  Israelson,  62  Tex.  221,  226, 
modifying  the  decision  in  Cook  v.  Bybee, 
24  Tex.  278,  according  to  a  modification  of 
the  statute. 

^  Per  Stone,  J.,  in  Lee  v.  Lee,  67  Ala. 
406,  414. 

'  Bamsback  v.  Dewej,  IS  lil.  App.  581, 
584;  Sensemanu'a  Appeal,  21  Pa.  St.  331, 
334. 

^  Massingale  v.  Tate,  4  Hajw.  30. 

*  Brieu,  in  re,  11  N.  Y.  Sapp.  522. 


>  Robertson,  Ch.  J.,  in  Isaacs  v,  Taylor, 
3  Dana,  600,  601. 

7  Ex  parte  Crutchfield,  3  Yerg.  336. 

*  Sawyer  v.  Knowles,  33  Me.  208; 
Scobey  v.  Gano,  35  Oh.  St.  550;  Dull's 
Appeal,  108  Pa.  St.  604,  but  such  an  ap- 
pointment will  not,  after  the  lapse  of  ten 
years,  be  revoked  at  the  instance  of  one 
whose  property  interest  is  adverse  to  that 
of  the  ward,  if  the  guardian  has  acted  in 
good  faith  :  p.  606. 

»  Smith  V.  Dudley,  1  Dev.  Eq.  354. 
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a  defendant  was  not  allowed  to  prove  that  he  had,  after  action 
brought,  been  chosen  as  guardian  of  the  person  and  estate  of  one 
of  the  plaintiffs.^  But  the  fact  that  one  has  received  money 
belonging  to  a  minor,  for  which  he  will  be  obliged  to  account,  does 
not  disqualify  him  from  appointment  as  tutor  to  such  minor .^ 
It  has  been  held  that,  other  things  being  equal,  a  prospective  early 
necessity  for  a  new  appointment  may  be  regarded  as  militating 
against  a  proposed  selection,^  and  that  the  applicant  is  the  trustee 
to  expend  the  income  of  an  estate  for  the  infant's  support  and 
education,  is  a  circumstance  in  his  favor.*  The  fact,  however, 
that  an  infant's  estate  came  to  him  from  the  father  affords  no 
ground  to  prefer  paternal  relations  over  those  on  the  maternal 
side  of  the  same  degree  of  affinity  or  consanguinity,^  nor  are  the 
wish  and  expectation  of  one  who  gave  the  child  $5,000  decisive  as 
to  who  should  be  the  child's  guardian.^ 

One  with  whom  the  child  has  had  a  home,  where  it  has  been 
properly  treated  and  cared  for,  should  be  preferred  preference  and 
over  one  whose  appointment  would  necessitate  its  re-  ^n^^aVbe 
moval  to  a  new  homeJ  So  the  separation  of  chil-  considered. 
dren  of  tender  years  from  one  another,  or  from  those  to  whom  they 
have  become  attached,  should  be  avoided  unless  their  true  inter- 
ests peremptorily  require  it.®  And  the  wishes  of  the  child  itself, 
although  under  the  age  of  fourteen,  may  be  consulted.^ 

The  appointment  of  joint  guardians  to  an  infant  of  tender  years, 
each  to  have  the  alternate  custody  every  six  months,  where  one  of 
them  is  a  proper  and  unobjectionable  party,  should  be  avoided.^^ 

It  happens,  sometimes,  that  a  father  or  mother,  intending  to 
appoint  a  testamentary  guardian,  fails  in  this  purpose  by  reason  of 
informality  of  the  instrument  or  some  technical  defect  invalid  testa- 
in  its  execution  barring  it  from  probate.     In  all  such   S>^ntment^ya 
cases,  the  choice  indicated  will  carry  great  weight  in  parent  may 
influencing  the  selection  to  be  made  by  the  judge  or  choice. 

1  LahifFe  v.  Hunter,  Harp.  184.  v.  Orth,  5  Kedf.  259,  262,  preferring  one 

3  Succession  of   Fuqna,    27    La.  An.  with  whom  the  father  had  placed  the  child 

271,  273.  to  its  mother,  who  was  deemed  unfit. 

>  Bennett  r.  Byrne,  2  Barb.  Ch.  216,         ^  Cozine  v,  Horn,  1  Bradf.  143.  145 ; 

219.  Matter  of  De  Marcellin,  4  Redf.  299,  301 ; 

^  Bennett  r.  Byrne,  supra.  Foster  u.  Mott,  3  Bradf.  409,  413. 

*  Underbill  o,  Dennis,  9  Pai.  202,  208 ;  *  Matter  of  De  Marcellin,  supra ;  Albert 
Albert  v.  Perry,  14  N.  J.  Eq.  540,  544.  u.  Perry,  14  N.  J.  Eq.  540,  545 ;  Walton  v, 

•  Waldron  v.  Woodman,  58  N.  H.  15.  Twiggs,  91  Ga.  90; 

'  Albert  v.  Perry,  supra ;  Matter  of  De  w  Matter  of  Annan,  26  N.  T.  Supp. 
Marcellin,  4  Bedl  299,  301;  Burmester    258. 
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Chancellor  in  appointing  the  guardian,  and,  other  things  being 
Dying  wishes  equal,  will  determine  the  choice.^  So,  too,  the  dy- 
"i»rente*to  i^g  wishes  and  the  earnest  requests  of  parents  are 
be  considered,  proper  to  be  Considered  in  determining  an  applica- 
tion, and  should  turn  the  scales  in  favor  of  the  person  so  recom- 
mended, if  not  unfit  for  the  trust.^ 

While  the  views  of  parents  will  have  the  greatest  weight  upon 
points  on  which  there  is  fair  ground  for  difference  of  opinion,  yet 
Batca  ri  ^  whim  or  caprice,  hostility  against  a  particular  per- 

prejudice  of       son  whcn  not  based  upon  substantial  grounds,  or  preju- 
not  influence      dice  recoguizablc  as  such,  should  not  be  allowed  to 
e  se  ec  ion.     g^j^jj^j  jq  ^^q  ^^y  of  an  appointment  in  other  respects 

desirable  for  the  best  interests  of  the  child.  Hence,  it  is  the  duty 
of  the  court  to  examine  into  the  conclusions  of  the  parent,  to 
determine,  if  possible,  whether  well  founded  or  such  as  to  com- 
mand approval.*  Where  the  parent  is  unfitted,  mentally  or  mor- 
ally, for  the  proper  care  and  training  of  a  child,  or  where  the 
preference  given  may  have  been  influenced  by  pressure  of  pov- 
erty, or  by  other  circumstances  which  have  ceased  to  exist,  the, 
wishes  of  such  a  parent  are  entitled  to  little  or  no  consideration.* 
The  interest  of  the  minor  is  the  paramount  consideration;  although 
the  parental  request  ought  to  prevail  in  the  absence  of  good  rea- 
sons to  the  contrary,  it  is  not  conclusive  and  must  be  disregarded 
when  the  interests  of  the  ward  plainly  require  it.* 

§  33.  DisqoalifioatlonB  for  the  Office  of  Qaardian,  —  Whatever 
doubt  may  have  existed  under  the  common  law  as  to  the  com- 
TendencT  to  pctcucy  of  a  married  woman  to  be  the  guardian  of  the 
wutv^of  mar-  pcrsou  of  her  own  children,  or  of  other  infants,  there 
ried  women.  jg  j^q  doubt  of  the  tendency,  in  America,  to  abolish 
all  distinction  in  this  respect  between  the  sexes,  and  between 
married  and  unmarried  women.  In  respect  of  the  guardianship 
of  their  estate,  or  curatorship,  there  is  a  similar  tendency  observ- 


*  Foster  v.  Mott,  3  Bradf.  409,  412  ; 
Saccession  of  Fiiqua,  27  La.  An.  271,  273  ; 
Griffin  r;.  Sarsfleld,  2  Dem.  4,  13  (appoint- 
ing the  mother's  testamentary  nominee, 
such  appointment  being  held  void  under 
the  statute,  and  deeming  the  father  an 
improper  person) ;  Matter  of  Johnson,  87 
Iowa,  130,  135. 

2  Watson  V.  Warnock,31  Ga.  716,  719; 
Turner,  in  re,  19  N.  J.  £q.  433 ;  Badenhoof 


V.  Johnson,  1 1  Nev.  87,  88  ;  Janes  v.  Cleg- 
horn,  63  Ga.  33.*),  338  ;  Cleghorn  v,  Janes, 
68  Ga.  87  ;  Matter  of  De  Marc'ellin,4  Redf. 
299,  301  ;  Bennett  v.  Byrne,  2  Barb.  Ch. 
216,  220;  Cozine  v.  Horn,  1  Bradf.  143, 
144 ;  Underbill  v.  Dennis,  9  Pai.  202,  209; 
Burmester  v,  Orth,  5  Redf.  259. 

■  Foster  v.  Mott,  3  Bradf.  409,  412. 

*  Albert  v.  Perry,  14  N.  J.  Eq.  540,  544. 

^  Badenhoof  v.  Johnson,  1 1  Nev.  87. 
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able,  though  the  disability  of  married  women  remains  Married  wo- 
in  manj  States.     Statutes  in  some  States  authorize  guardiano^ 
married  women  to  act  as  guardians  of  the  person,  but  Jf ^^^^"^  °°' 
not  of  the  estate.^    In  such  cases  the  marriage  of  a 
curatrix,  or  female  guardian  of  the  estate  of  a  minor,  has  been 
held  to  ipso  facto  terminate  her  authority  without  an  order  of 
removal ;  *  but  the  Supreme  Court  of  Alabama  announce  the  law 
to  be  (in  determining  the  status  of  a  guardian  in  an-  Marriage  as 
other  State)  that  while  the   marriage  of  a  female  g^dlawSp 
guardian  may  authorize  proceedings  for  her  removal,  o^*/«»«  *<>'«• 
it  would  not,  of  itself,  terminate  the  guardianship  ;  and  where,  in 
such  case,  the  assent  of  the  husband  is  necessary  to  the  continu- 
ance of  the  guardianship,  it  will  be  presumed  in  the  absence  of 
evidence  to  the  contrary .^     It  is  held  in  Vermont,  that  the  mar- 
riage of  a  female  guardian,  at  the  moment  of  its  consummation, 
extinguishes  her  right  and  authority  as  such,*  but  until  the  de- 
cree of  the  Probate  Court  having  made  the  appointment  is  reversed, 
it  cannot  be  collaterally  questioned.^    The  Kentucky   statutory  pro- 
,  statute,  authorizing  the  appointment  of  a  mother  as  touching  com- 
guardian  " if  unmarried,"^  is  construed  as  not  avoid-  Jf^eS**' 
ing  female  guardianship  by  marriage,  but,  on  the  con-  ^omen. 
trary,  as  clearly  implying  the  preference  of  the  mother  over  all 
others.^     In  Louisiana,  the  mother  becomes  tutrix  of  her  chil- 
dren on  the  father's  death;  if  she  contemplates  marriage  and 
desires  to  remain  tutrix,  she  must  apply  for  the  convocation  of  a 
family  meeting  which  decides  on  her  right ;  but  if  she  marry 
without  such  convocation,  she  is  ipso  facto  deprived  of  her  tutor- 
ship.^   The  statutes  of  Massachusetts,^  Minnesota,^^  Montana,^ 
New  Hampshire,^^  New  York,^  and  Texas,^*  affirmatively  enable 


1  For  instance,  in  Arkaniiafl :  Dig.  1894, 
%  3589  ;  Miflsoari :  Rev.  St.  1889,  §  5292. 

'  Carr  v.  Spannagel,  4  Mo.  App.  284, 
S88,  holding,  thowerer,  that  the  fact  of 
marriage  without  an  order  of  removal 
conld  not  he  shown  in  a  collateral  proceed- 
ing, and  would  not  vitiate  a  sale  made 
after  sach  marriage,  hefore  it  became 
known  to  the  purchaser. 

•  Carlisle  v.  Tnttle,  30  Ala.  613,  624. 

*  Field  V,  Torrey,  7  Vt.  872,  386 ;  Far- 
rar  v.  Olmstead,  24  Vt.  123,  125.  Bat  by 
the  St.  of  1894,  §  2815,  her  marriage  does 
not,  as  such,  extinguish  her  authority. 


*  Farrar  v.  Olmstead.  24  Vt.  123, 126. 

«  Gen.  St.  1887,  ch.  48,  §  6. 

7  Leavel  v.  Bettis,  3  Bush,  74,  76 ;  Cot- 
ton V,  Wolf,  14  Bush,  238,  248. 

"  Keene  v.  Guier,  27  La.  An.  232. 

»  Pub.  St.  1882,  ch.  147,  §5. 

w  Gen.  St.  1881,  ch.  59,  §  5. 

11  Comp.  St.  1888,  Prob.  Pr.  Act,  ch.  3, 
§60. 

"  Pub.  St.  N.  H.  1891,  ch.  178,  §  4. 

M  Rev.  St.  N.  Y.  (7th  ed.),  by  Throop, 
p.  2292,  §  2. 

14  So  it  appears  from  the  provision 
enabling  a  married  woman  to  give  bond 
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a  married  woman  to  be  guardian ;  while  in  California  ^  and 
Nevada^  the  appointment  of  a  mother  is  conditioned  upon  her 
being  unmarried ;  and  the  statute  peremptorily  forbids  the  ap- 
pointment of  a  married  woman  as  guardian,  and  vacates  the 
authority  of  a  female  guardian  on  her  marriage,  in  Maine ;  ^ 
so  in  Ohio,*  Vermont,^  and  West  Virginia.^  In  Indiana,  a 
married  woman  may  be  guardian  if  her  husband  is  also  a  fit 
person;^  but  the  husband's  consent  does  not  become  necessary 
on  his  marrying  a  female  guardian.^  So  the  marriage  of  a 
female  guardian  may  have  the  effect  of  joining  the  husband 
with  her  in  the  guardianship;^  and  since  a  married  woman  is 
presumed  to  be  under  the  control  of  her  husband,  she  should  not 
be  appointed  guardian  unless  her  husband  is  also  a  suitable  per- 
son as  guardian.^^  Marriage  is  held  to  be  no  disqualification  in 
New  York,^^  Mississippi,  ^  and  Georgia ;  ^'  and  in  some  early 
cases  it  was  held  that  the  bond  of  a  married  woman,  as  guardian, 
with  sureties,  will  be  held  valid,  although  she  is  by  law  incom- 
petent to  execute  a  bond.^* 

The  appointment  of  non-residents  is  prohibited  by  statute  in 
many  of  the  States,^^  among  them  Arkansas,^®  Dakota,^^  Illinois,^* 

as  guardian  in  the  absence,  or  without  the  the  case  of  HoUej  v.  Chamberlain,  I  Redf. 

consent,  of  her  hnsband :  Rev.  St.  1895,  333  (declaring  married  women  incomp&- 

§  2604.  tent  as  guardians  of  the  estate),  to  be  de- 

I  C.  C.  Procedure,  §  1751.  By  an  prived  of  its  authority  by  statute  of  1867, 
amendment  of  March  19,  1891,  the  father  ch.  782,  §§  2,  6,  which  declares  married 
or  mother  of  a  child  under  fourteen,  if  women  to  be  capable  of  acting  as  guai^ 
found  competent,  has  preference  to  be  dians,  as  though  they  were  single  women, 
appointed  guardian.  The  nominee  of  a  "  Farrer  v,  Clark,  29  Miss.  195,  201. 
minor  over  fourteen,  if  found  competent,  "  Beard  v.  Dean,  64  Ga.  258. 

has  preference,  whether  married  or  un-  **  Jarrett  v.  State,  5  Gill  &  J.  27  ;  Pal- 
married.    The  authority  of  a  guardian  is  mer  v.  Oakley,  2  Doug.  433,  456,  holding, 
not  affected  by  marriage :   Statutes  and  also,  that  although  it  is  incompetent  to 
Amendments  to  the  Code,  1891,  p  136.  grant  guardianship  to  a  /erne  cmrert,  yet 
«  Gen.  St.  1885,  §  552.  "if  granted,  the  acts  of  the  guardian, 
»  Gen.  St.  1883,  ch.  67,  §  20.  within  the  scope  of  his  powers,  wiU  be 
*  Rev,  St.  1890,  §  6292.  binding  and  obligatory,  and  afford  full  and 
»  Rev.  L.  1880,  §  2497,  changed  by  Stat-  ample  protection  to  third  persons  dealing 
ntes  of  1894,  »upm.  with  him  :  "  p.  463. 

»  Code,  1887,  ch.  72,  §  7.  ^*  SchouL  Dom.  Rel.  §  306,  p.  490. 

f  Ex  parte  Maxwell,  19  Ind.  88.  "  St.  1894,  §  3590. 

«  Hardin  v.  Helton.  50  Ind,  319,  322.  "  Comp.  L.  1887,  §  2650,  directing  the 

»  Martin  v,  Foster,  38  Ala.  688,690;  Probate  Court  to  remove  guardians  for 

Wood  V.  Staffard,  50  Miss.  370,  374.  removal  from  the  territory. 

10  Ex  parte  Maxwell,  19  Ind.  88 ;  Ket-  »  Kurd's  Rev.  St,  1891,  ch.  64.  §  1,  must 

tletas  V.  Gardner,  I  Paige,  488.  be  inhabitants  of  the  same  county  with 

II  Whether  of  the  person  or  of  property :  their  wards. 
Matter  of  Hermance,  2  Dem.  1,  holding 
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Iowa/  Kansas/  Kentucky/  Louisiana/  Missouri/  incompetence 
Montana/  Ohio/  Rhode  Island/ and  Vermont;®  in  Jl^jdents. 
which  State  non-resident  guardians  may  resign.^^  In 
Alabama^  the  appointment  of  a  non-resident  guardian  is  held  not 
void,  but  good  until  revoked.^^  In  Maine,  non-residence  is  held  no 
disqualification  in  a  guardian  ;^^  but  in  New  York  the  statute 
declaring  a  non-resident  alien  incompetent  to  serve  as  executor  was 
held  a  legislative  indication  of  the  incompetency  of  a  non-resident 
to  serve  as  guardian ;  ^^  and  that  a  non-resident  father,  not  chosen 
by  the  son  when  of  age  to  choose,  and  although  such  father  was 
guardian  of  the  son  in  another  State,  would  not  necessarily  be 
appointed  guardian  in"  New  York.^*  It  is  said  that  cases  are  rare 
in  which  it  would  be  for  the  advantage  of  an  infant  to  appoint  a 
resident  of  another  State  for  his  guardian.^^  Bemem-  impropriety  of 
bering  that  it  is  the  duty  of  a  guardian  of  the  person  SoS-residlnts 
to  inculcate  habits  of  sobriety  and  industry  upon  his  Mgi»rdJ*n8. 
ward,  and  to  superintend  his  education,  requiring  his  personal  sur- 
veillance; that  the  guardian  of  the  estate  should  give  his  personal 
attention  to  the  proper  management  of  his  ward's  property ;  and 
that  it  may  frequently  be  necessary  for  the  court  to  cite  him  be- 
fore it  for  the  purpose  of  accounting,  or  to  compel  other  action 
for  the  benefit  of  the  ward,  which  cannot  be  conveniently  done 
when  the  guardian  resides  in  another  State  to  which  its  process 
does  not  reach,  —  the  impropriety  of  appointing  a  non-resident 
guardian,  except  in  cases  of  extreme  peculiarity,  becomes  ap- 
parent even  in  the  absence  of  a  statutory  inhibition.^^ 

1  As  inferable  from  MiUer's  Rev.  An.  pointment :  Finney  v.  State,  9  Mo.  227, 

Code,  1886,  §  2266,  authorizing  the  ap-  230. 

pointment  of  the  non-resident  gaardian  of        ^  Non-resident  gnardian  to  be  removed : 

s  non-resident  minor.  Frob.  Code  1895,  §  347,  ^  6. 

'  By  inference  from    Gen.   St.   1889,        ^  Removal  from  the   State   of    itself 

§  3238,  authorizing   the  appointment  of  determines  the  anthority  of  a  gnardian : 

the  foreign  guardian   of  a  non-tesident  Rev.  St.  1889,  §  6272. 
minor.  s  Pub.  St.  I882,ch.  168,  §  11  (allowing, 

*  Gen.  St.  1894,  §  2024,  requiring  the  however,  the  appointment  of  a  non-resident 
court  to  remove  a  guardian  who  has  moved  guardian  by  will). 

out  of  the  State.  *  Rev.  L.  1880,  §  2497. 

«  Succession  of   Bookter,  18  La.  An.  ^  St.  1894,  §  2815. 

157.  u  Martin  v.  Tally,  72  Ala.  23,  29. 

*  Rev.  St.  1889,  §  5293.   It  is  held  in  this  ^  Berry  v.  Johnson,  53  Me.  401. 
State,  that  a  statute  avoiding  guardian-  ^*  Matter  of  Taylor,  3  Redf.  259. 
ship  by  the  guardian's  removal  from  the  ^^  Johnson  i;.  Borden,  4  Dem.  36. 
State  authorizes   the   revocation  of    his  ^  Schoul.  Dom.  Rel.  §  306,  p.  490. 
authority,  although  passed  after  his  ap-  ^^  Speight  v.  Knight,  11  Ala.  461,  463; 
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It  was  held  in  England  that  a  partnership  cannot  be  appointed 
guardians,^  although  they  might  be  named  executors,  the  author- 
Partnerships  ity  vesting  in  the  individuals  constituting  the  firm  at 
Sns^as****™  the  time  ;  ^  and  so  corporations  are  held  ineligible  as 
guarduns.  guardians  in  the  absence  of  statutory  authorization.^ 
But  corporations  now  exist  in  more  than  one  half  of  the  States 
which  are  authorized  by  law  to  qualify  and  act  as  guardians,  as 
well  as  in  other  fiduciary  capacities.^ 

Since  the  judgment  of  a  judge  who  has  an  interest  in  the 
matter  adjudicated  is  void,  no  judge  can  appoint 
appoiDthim-  himsclf  as  guardian,  nor  a  court  one  of  its  own 
members.* 

Where  one  who  has  been  removed  from  the  oflSce  of  guar- 
Appointmeot  ^^^^  obtaius  letters  of  guardianship  in  another 
ment'S?ftict8  couuty  by  conccaling  the  fact  of  his  removal,  such 
avoided.  letters  may  be  declared  void  ab  initio.^ 

That  in  America  the  presumptive  heir  of  an  infant  is  not  dis- 
qualified from  being  appointed  his  guardian,  has  been  mentioned 
Texas  sutute  1^  ^^  earlier  chapter  J  A  statute  in  Texas  providing 
construed.         ^jjj^^  « jj^  ^^^^  jjjj^  orphan  has  no  ascendant  in  the 

direct  line,  the  guardianship  shall  be  given  to  the  nearest 
of  kin  in  the  collateral  line  who  comes  immediately  after  the 
heir,"  is  construed  as  not  disqualifying  the  presumptive  heir 
in  any  case,  but  as  simply  postponing  the  right  of  the  presump- 
tive heir  of  the  collateral  kindred  to  that  of  the  next  of  kin  after 
him.^ 

§  34.    Procedure  in  Appointing  Quardiana  to  Minors.  —  Except 

for  special  purposes,  or  under  peculiar  circumstances,  the  appoint- 
ment of  guardians  to  minors  is  now  rarely  resorted  to,  in  the 
A  •  tm  t  ^^^^^  States,  by  courts  of  chancery.^  The  pro- 
in  chancery,  ccdure,  as  prevalent  in  England,  is  described  by 
Macpherson  ^^  as  based   upon  a  petition  usually  referred  to  a 

Nettleton  v.  State,  13  Ind.  159 ;  Cockrell  is  held  in  this  case  that  the  bond  of  one  so 

V.  Cockrell,  36  Ala.  673 ;  Cooke  v,  Beale,  appointed  is  not,  for  that  reason,  void. 

11  Ired.  36,  41.  ^  Pease  v,  Roberts,  16  111.  App.  634. 

1  De  Mazer  v.  Fybos,  4  Ves.  644,  649.  ^  Ante,  §  14 ;  §  23. 

3  Femie,  in  re,  6  Notes  Cas.  657,  3  ^  Good  v.  Good,  52  Tex.  1. 

Redf.  on  Wills,  67  pi.  2.  *  Ante,  §  18 ;  §  25 ;  Lake  r.  McDavitt, 

'  Rice's  Case,  42  Mich.  528.  13  Lea,  26,30. 

^  Ledwith  v.  Ledwith,  1  Dem.  154, 157 ;  ^°  Macpherson  on  Infancy,  106, 107 ;  and 

Matter  of  Cordova,  4  Redf.  66.  see  remarks  of  Campbell,  J.,  in  TafF  r. 

*  State  V.  Lewis,  73  N.  C.  138.    Bat  it  Hoemer,  14  Mich.  249, 257. 
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master  to  approve  of  a  proper  person  to  be  appointed  guar- 
dian of  the  person,  or  of  the  person  and  estate;  to  which 
end  the  master  is  to  examine  all  proper  parties,  to  mention  the 
infant's  age,  fortune,  and  relatives,  and  the  grounds  upon  which 
any  persons  are  approved  as  guardians;  what  maintenance 
should  be  allowed,  from  what  period,  and  out  of  what  fund. 
The  master's  report  will  be  confirmed  or  modified  by  the  Vice- 
Chancellor,  from  whose  decision  appeal  lies  to  the  full  court.^ 
The  guardian  is  to  give  bond  with  two  sufficient  sureties  for 
the  faithful  administration  of  the  infant's  estate ;  for  the  guar- 
dianship of  the  person  no  recognizance  is,  in  modem  practice, 
required.^ 

The  courts  invested  with  the  power  to  appoint  guardians  in 
this  country  ^  also  proceed  upon  application  by  motion  or  petition, 
which  may  be  filed  in  the  court  by  the  infant  in  per-    ^     ,  , 

''  f  Appointment 

son,  if  above  the  age  of  fourteen,  or  by  next  friend ;  by  courts 
or  by  any  friend  or  relative,  in  his  behalf,  if  he  is  un- 
der fourteen.^     The  statutes  of  the  several  States  direct  the 
mode  of  proceeding,  in  some  instances  very  minutely,  and  gen- 
erally require  notice  to  be  given  to  the  next  of  kin.  Notice  to 
to  the  relatives  generally,  or  to  the  persons  having  "**^i^«"- 
custody  of  the  child,  before  the  court  will  entertain  the  appli- 
cation.    Where  such  notice  is  required  by  statute,  an  appointment 
without  it  is  held  void,^  or  at  least  gravely  irregular,^  and  will 
be  revoked  on  the  application  of  a  relative  not  notified  if  the 
petition  fails  to  disclose   the  existence  of  such   relative."     But 
such  notice  is  held  not  essential  to  the  validity  of  the  appoint- 
ment of  a  guardian,  if  the  statute  does  not  in  terms  ^ 

.    o        ^T  •  I  I*     I        A  «        lA  Parentfl  not 

require  it.^      Neither  a  father,*  nor  a  mother,^^  is  bound  hv 
bound  by  proceedings  to  appoint  a  guardian  in  the  Jnlhout'liotice 
Probate  Court  without  notice  to  him  or  her;    and  ^*^®™' 
proof  of  service  of  such  notice  must  be  made,  if  the  party  be 
within  reach  of  process,  by  summons ;  if  beyond  the  jurisdiction 

1  Scbonl.  Dom.  ReL  §  307.  7  Matter  of  Feely,  4  Redf.  306 ;  Baden- 

•  Macph.  » 108.  hoof  u.  Johnson,  11  Nev.  87,  89. 

•  ^«^»  §  25.  »  Gibson,  Appellant,  154    Mass.  378, 
^  See,  infra^  p.  109,  note  6.                          3go. 

»  Searems  ».  Gerke,  3  Sawy.  353,  864;  »  Bowles  ».  DixoD,  32  Ark.  92,  96. 

Hart  V.  Gray,  8  Sam.  839.  lo  Weldon  ».  Keen,  37  N.  J.  Eq.  251 ; 

•  Matter  of  Winkleman.  9  Nov.  303,  Dalton  v.  State,  6  Blackf.  357. 
806. 
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of  the  court,  by  publicatioiK*  In  New  York,  it  is  made  the  im- 
perative duty  of  the  court,  where  the  application  is  made,  not  by 
the  infant  in  person,  but  by  a  relative  or  other  person  in  his 
behalf,  to  assign  a  day  for  hearing,  and  to  direct  notice  thereof  to 
be  given  to  such  of  the  relatives  residing  in  the  county  as  he  may 
deem  reasonable  for  the  purpose  of  protecting  the  interests  of  the 
minor,  to  which  end  the  surrogate  should  make  the  necessary 
inquiries  whether  there  are  any  other  relatives  as  near  in  degree 
as  the  applicant,  and  direct  notice  to  be  given  accordingly.^  Even 
without  the  enactment  of  a  statute  requiring  it,  notice  to  the  relsr 
tives,  if  any  there  be,  must  be  proper.^  So  notice  to  the  relatives 
is  necessary,  although  the  statute  recognizes  no  one  as  entitled  to 
guardianship  by  preference  except  the  parents,  analogously  with 
the  practice  followed  in  chancery,*  the  power  to  appoint  being 
given  to  the  court  to  be  exercised  for  the  benefit  of  the  infant, 
not  of  the  applicant.*  But  the  omission  to  give  notice  to  a  father 
was  held  in  New  Hampshire  not  a  sufficient  ground  to  justify 
appeal  from  an  order  appointing  a  guardian,  the  statute  not  re- 
quiring such  notice.^  So  the  appointment  of  a  guardian  to  a  minor 
Notice  to  the  ^^^^^  fourteen  is  valid,  though  no  notice  be  given  to 
infant  not         any  onc,  either  by  service  or  publication,  where  the 

necess&ry  to  •  *  •»  a 

^ivejuri'fidic-  statutc  does  uot  require  such  noticed  If  notice 
of  the  proceeding  have  been  given  to  the  parents, 
the  court  obtains  jurisdiction  of  the  person  of  the  infant  without 
service  of  notice  upon  it,  other  than  taking  it  into  custody  by  the 
proper  officer.®  And  although  it  be  error  to  appoint  without 
notice  to  the  mother  (the  father  being  dead),  yet  if  afterward  a 
full  hearing  is  had  on  the  merits  of  the  application  in  presence  of 
all  the  parties  interest/ed,  the  order  will  not  be  reversed,  if  it  ap- 
pear, on  the  merits,  to  be  obviously  for  the  benefit  of  the  child 
that  the  person  appointed  should  be  the  guardian.^ 

The  power  to   appoint    is    usually  vested  in  the  court,  and 
should   then    be    exercised    only  at    a    regular  ^^  term   there- 

1  Redman  v.  Chance,  32  Md.  42.  52.  *  Liippie  v,  WinanB,  37  N.  J.  £q.  245, 

s  UnderhiU  u.  Dennis,  9  Pai.  202,  206.  247. 

'  MorehoQse  v.  Cook,  Hopk.  226.  ^o  Where  the  officers  attempt  to  hold 

^  Taff  17.  Hosmer,  14  Mich.  249,  256.  court  prior  to  the  time  fixed  hj  law,  and 

^  Watson  V,  Wamock,  31  Ga.  716,  718.  adjonm  from  daj  to  day  until  after  that 

^  Waldron  v.  Woodman,  58  N.  H.  15.  time,  judgments  of  the  court  rendered 

7  Gibson,  Appellant,  1 54  Mass.  378.  subsequent  to  the  rightful  convening  are 

^  Board  of  Guardians  v.  Shutter,  139  valid ;  and  so  the  appointment  of  a  guar- 

lud.  268,  273.  dian  bj  the  court  being  a  nnllitj  because 
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of ;  1  but  the  clerk  or  judge  may  be  authorized  to  make   Appointment 

.,  »    ,  M     •  j»  •        k    ^  o  "»*••        by  the  court  or 

the  appomtment  m  vacatiouy  as  m  Arkansas,^  Mis-  clerk  or  judge 
souri,^  &c.,  in  which  case  the  appointment  is  pro-  ^'*^»«*^*»°- 
Tisional  and  must  be  acted  upon  by  the  court  at  its  next  term.* 
But  it  is  held,  in  Arkansas,  that  letters  granted  by  the  clerk  in 
vacation  cannot  be  collaterally  attacked,  although  no  subsequent 
express  confirmation  is  shown.^ 

The  application  should  be  by  motion  or  petition  in  writing,  stat- 
ing the  name  of  the  person  proposed,  and  his  consent  petition  for 
to  be  appointed ;  ®  the  appointment  without  notice  to  *PPoi>*^™ent. 
the  person  appointed,  and  without  his  consent,  may  be  set  aside 
by  the  court  having  made  it.^  The  omission  to  file  a  statement 
of  the  ward's  estate,  as  required  by  statute,  has  been  held,  how- 
ever, not  to  avoid  the  appointment ;  ^  and  the  omission  to 
state  the  names  of  the  wards  in  the  record  of  appoint- 
ment, if  a  defect,  is  cured  by  the  recital  of  their  names  in  the 
bonds,  entered  immediately  after  the  record  of  appointment.® 
The  appointment  of  a  guardian  to  a  free  person  of  color,  being  a 
matter  of  record,  cannot  be  proven  by  parol  testimony .^^  But 
the  record  of  the  Orphan's  Court  is  evidence  of  the  appointment 
of  a  guardian  ;  the  issuing  of  a  certificate  of  appointment  is  not 
material ;  and  any  act  as  guardian,  by  the  person  appointed,  is  an 
assumption  of  the  trust.^^  It  has  been  held  that  an  order  ap- 
pointing a  guardian  is  not  void  as  to  the  guardianship,  because 
it  also  appointed  the  guardian  administrator  of  the  estate  of  the 
deceased  father  of  the  wards,  or  because  it  was  entitled  "  in  the 

not  legallj  in  seflsion,  the  letters  issned  on  ^  Garrison  v.  Ljle,  38  Mo.  App.  558, 

snch  appointment  must  be  regarded  as  563. 

issued  by  the  clerk ;  and  the  silent  recog-  ^  "  The  letters  so  issued  must  be  re- 

nition  of  their  yaliditj  bj  the  court,  after  garded  as  legally  granted  until  it  is  shown 

it  was  legaUy  conveued,  gives  them  such  that  they  have  been  rejected  by  the  court; 

validity  as   cannot  be  collaterally  ques-  the  silent  acquiescence  of  the  court  in  the 

tioned :  Shnmard  v,  Phillips,  53  Ark.  37,  action  of  the  clerk  in  vacation  being  taken 

42.  as  confirmation  of  the  letters  issued  by 

^  In  G^rgia,  where  the  statute  ex-  him,  as  against  collateral  attack  upon  the 

pressly  interdicts  the  grant  of  letters  by  guardian's  authority  : "  Shnmard  u.  Phil- 

the  ordinary  "  except  at  a  regular  term  lips,  53  Ark.  37,  42. 

of  said  court"  (Code,  1882,  §  4112),  the  «  Rhinelander  it.  Sandford,  3  Day,  279 ; 

appointment  of  a  guardian  at  chambers  Lewis  v.  Dutton,  8  How.  Pr.  99,  101. 

was  held  void,  and  that  all  the  acts  of  the  ^  Bams  v.  Branch,  8  McCord,  19. 

person  so  appointed  are  nullities :  Bell  v.  '  Lee  v.  Ice,  22  Ind.  384,  386. 

Love,  72  Ga.  125.  *  Ross  v.  Blair,  Meigs,  525,  545. 

«  Dig.  of  St.  1894,  S  8565.  M  Bryan  u.  Walton,  14  Ga.  185,  192. 

*  Rev.  St.  1889,  §f  5279,  5280,  5281,  u  Eygter's  Appeal,  16  Fa.  St.  372,  374. 
5282,  5284,  &c. 
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matter  of  the  estate  '*  of  such  deceased,  or,  if  the  wards  be 
known,  because  the  letters  of  guardianship  were  granted  '^  of  the 
heirs,"  without  naming  them.^  Although  it  may  not  be  neces- 
Letters  of  sarj  to  issuc  letters  of  guardianship  to  authorize  a 
f>"rdence*of^  guardian  to  act,*  or  certificate  of  appointment,*  the 
authority.  letter  of  guardianship  may  be  looked  on  as  an  instru- 
ment in  the  nature  of  a  certificate  or  commission,  and  is  prima 
fade  good  and  admissible  to  prove  the  authority  of  the  appointed ; 
although  it  does  not  recite  the  fact  of  nomination  by  the  minor.^ 
So  the  appointment  may  be  entered  of  record  nvnc  pro  tunc  at 
a  subsequent  term,  if  the  clerk  hare  omitted  to  make  the  entry 
at  the  proper  time.^  But  the  appointment  cannot  relate  back,  so 
as  to  validate  his  prior  act  in  respect  to  the  property  and  estate 
of  the  ward ;  nor  is  parol  evidence  admissible  to  show  an  oral 
appointment  and  approvement  of  his  bond  prior  to  the  date  of 
the  appointment  as  shown  by  the  record  .• 

It  was  held  in  Kentucky,  that  although  the  record  recite  that 
Liability  of  the  guardian  of  a  minor  had  given  bond  as  required 
pdndng^mth-  ^Y  Statute,  yet  if  no  such  bond  could  be  shown  to 
out  bund.  exist,  or  accounted  for,  the  judge  appointing  the  guar- 
dian is  liable  to  the  ward  for  all  loss  arising  in  consequence  of  a 
failure  to  take  the  bond  J 

Where  several  infants  hold  title  to  property  in  common,  one 
Joint  ^ardian  guardian  may  be  appointed  for  them  jointly,  who 
waiX*™  ought  to  keep  a  separate  account  with  each  ward, 
but  the  validity  of  whose  appointment  cannot  be  questioned  col- 
laterally.* 

§  85.  Bffeot  of  the  Appointment.  —  The  power  to  appoint  guar- 
dians to  minors  is  of  a  judicial  nature,  and  when  con- 
subject  to  ferred  upon  probate  courts  is  in  most  States  subject 
appea .  ^  appeal,  which  may  be  prosecuted  by  any  person 

who  has  a  right  to  be  heard  in  the  Probate  Court.^  The  subject  of 
appeal  from  judgments  afiFecting  minors  will  be  considered  here- 
after.io 

^  Reed  v.  Ring,  93  Cal.  96,  105.  as  to  liability  of  judge  for  neglecting  to 

3  Norris  V.  Harris,  15  Cal.  226,  256.  take  bond,  post,  §  38. 

•  Eyster'H  Appeal,  16  Pa.  St.  372,  874.  »  Parsley  v.  Hayes,  22  Iowa,  11,  28  et 

•  The  statute  not  requiring  such  ro-  uq.  As  to  joint  bond  for  seyeral  wards, 
cital :  Burrows  v.  Bailey,  34  Mich.  64, 66.  see  pott,  §  38. 

'  Sprague  v,  Litherberry,  4  McLean,  *  TafF  v.  Hosmer,  14  Mich.  249,  259; 

442  White  v.  Pomexoy,  7  Barb.  640. 

•  Holden  v,  Curry,  85  Wis.  504,  510  »  Pott,  f  112. 
7  Daniels  v.  Yertrees,  6  Bush,  4.    See, 
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The  appointment  of  a  guardian  by  a  court  not  having  jurisdic- 
tion is  aelf-evidently  void  and  impeachable  in  any  col-  Appointment 
lateral  proceeding;  as  where,  for  instance,  the  statute  huno  jari»^ 
requires  notice  to  the  next  of  kin;  or  citation  to  the  *^'®'*®°» 
minor,  and  notice  or  citation  has  not  been  served ;  ^  or  where  the 
minor  was  not  domiciled  nor  resident  in  the  county,  and  had  no 
property  therein.^      But  the  guardian  so  appointed  but  guardian 
will  not  be  heard  to  deny  the  legality  of  his  appoint-  hu  libfuty  on 
ment  in  a  proceeding  against  him  to  compel  him  to  *^^^  ground. 
account  for  property  of  the  minor  in  his  possession  by  virtue  of 
such  appointment ; '  any  act  as  guardian  is  an  acceptance  of  the 
trust,  and  he  thereby  becomes  responsible  as  such> 

The  appointment  of  a  guardian  to  a  minor  made  by  a  court  in 
the  due  exercise  of  its  jurisdiction  cannot  be  im-  Appointment 
peached,  set  aside,  or  questioned  by  any  other  court  ^SSdcdiater- 
except  in  equity  for  fraud,  or  by  a  direct  appellate  ally- 
proceeding;*  but  may  be  corrected,  or  annulled  by  the  court 
having  made  it,  if  made  under  circumstances  authorizing  a  court 
to  revise  and  correct  its  own  judgments.®  Where  letters  of  guar- 
dianship are  issued  and  recorded,  the  guardian  gives  bond  and 
duly  qualifies,  and  enters  on  the  discharge  of  his  duties  with  the 
approval  of  the  probate  judge,  the  acts  of  the  guardian  cannot 
be  collaterally  attacked,  although  nothing  more  appears  on  the 
record.^  So  it  has  been  held  that  after  a  great  lapse  of  time 
(e.  g.  twenty-three  years)  parol  proof  will  not  be  heard  to  show 
that  the  minor  was,  at  the  time  of  the  guardian's  appointment, 


^  See  ante,  §  34;  Davis  v.  Hudson, 
29  Minn.  27,  32 ;  Gillett  v.  Needham,  37 
Mich.  143;  Palmer  v.  Oaklej,  2  Dong. 
433,  475  et  seq. 

s  Ante,  §  26. 

*  Hioes  V.  MnUins,  25  6a.  696 ;  Fox  v. 
Minor,  32  Cal.  Ill,  119;  Harbin  v.  Bell, 
54  Ala.  389,  391 ;  McClore  v.  Common- 
wealth, 80  Pa.  St.  167,  169. 

4  Nntz  V.  Renter,  I  Watts,  229,  235. 

*  Succession  of  Arland,  42  La.  An.  320 ; 
Daris  v,  Hudson,  29  Minn.  27,  32  et  seq. ; 
Walker  v.  Goldsmith,  14  Oreg.  125,  132; 
Speight  V.  Knight,  11  Ala.  461, 465 ;  Kim- 
baU  V,  Fisk,  39  N.  H.  110, 117 ;   Mathews 

*  ».  Wade,  2  W.  Va.  464,  468;  Fridge  w. 
State,  8  Gill  &  J.  103,  111 ;  People  p.  Wil- 
cox, 22  Barb.  178, 186;  Shroyer  o  Rich- 


mond,  16  Oh.  St.  455 ;  King  v.  BeU,  36 
Oh.  St.  460,  470;  Gronfier  v,  Puymirol,  19 
Cal.  629,  632;  United  States  v.  Bender, 
5  Cranch,  Ct.  Ct.  620;  Martin  v.  Jones, 
12  La.  An.  168;  Clinkinbeard  v,  Clinkin- 
beard,  3  Mete.  (Ky.)  330,  331 ;  Lewis  v, 
Dutton,  8  How.  Pr.  99,  103 ;  Cleveland  v. 
Hopkins,  2  Aik.  394;  Fitts  o.  Fitts,  21 
Tex.  511 ;  Kramer  v.  Mugele,  153  Pa.  St. 
493. 

»  Farrar  v.  Olmstead,  24  Vt  123, 127 ; 
Redman  v.  Chance,  32  Md.  42,  49  et  seq. ; 
Bams  V.  Branch,  3  McCord,  19;  Desribes 
p.  Wilmer,  69  Ala.  25,  31. 

■^  Howbert  v.  Heyle,  47  Kans.  58,  61 ; 
Shnmard  v.  Phillips,  53  Ark.  37,  42; 
Smith  p.  Porter,  16  La.  An.  370. 
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not  resident  of  the  countj  in  which  it  was  made.^  And  that 
where  a  court  has  jurisdiction  over  minors  as  well  as  over  per- 
sons of  unsound  mind,  the  validity  of  an  appointment  cannot  be 
collaterally  inquired  into,  although  the  record  is  silent  as  to  the 
particular  ground  on  which  the  appointment  was  made.^  It  has 
been  held  that  where  the  record  shows  the  appointment  of  a 
guardian  and  an  order  authorizing  the  sale  of  land,  without  show- 
ing the  facts  upon  which  the  jurisdiction  of  the  court  of  ordinary 
depended,  it  will  be  presumed  that  the  necessary  facts  existed 
to  give  the  court  jurisdiction.^  The  appointment  of  a  guardian 
for  an  infant,  on  petition  of  its  mother  and  sole  surviving  parent, 
by  the  court  of  equity  of  a  foreign  State  in  which  it  was  domi- 
ciled and  its  property  there  situated,  cannot  be  held  invalid 
or  irregular  when  collaterally  attacked  on  the  ground  that  the 
mother  was  a  married  woman  and  the  child,  under  the  age  to 
choose  a  guardian,  was  not  made  a  party .^  But  where  children, 
having  a  domicil  in  the  State  where  their  property  is  situated,  are 
by  their  relatives  removed  to  another  State,  and  guardians  are 
appointed  for  them  there,  such  appointment  is  not  recognized  by 
the  court  having  jurisdiction  of  the  minor's  property.  Before 
any  one  can  sue  for  property  of  such  minors,  he  must  be  appointed 
by  the  court  having  such  jurisdiction.* 

So  long  as  the  appointment  of  a  guardian  to  a  minor,  by  a  court 
First  a  int-  ^^  ^®  rightful  exercise  of  its  jurisdiction,  remains  un- 
ment  unre-  revoked,  no  One  else  can  be  appointed  or  recognized 
later  appoint-  as  the  lawf  ul  guardiau  of  such  minor.^  The  appoint- 
°*^°  '  meut  is  consummated  by  the  acceptance  of  the  guar- 

dian's bond  and  cannot  thereafter  be  revoked  without  notice  to 
the  guardian.^ 

Guardians  appointed  by  the  probate  courts  of  a  rebel  govern- 
Appointment     mcnt  having  military  control  of  the  State  were  held 

bv rebel coart       .  t      j.    ±.  •    i.  •  j.»  i.  j« 

invalid.  incompetent  to  maintain  actions  as  such  guardians 

without  renewal  of  their  appointment  by  the  Court  of  Probate  of 
the  rightful  State  government.® 

1  Spragne  v.  Litherberry,  4  McLean,         ^  Tavlor  v,  Eilgore.  83  Ala.  214,  221. 
442,  453  «t  Mg. ;  to  Bimilar  effect :  Collinfl         ^  SuccessioD  of  Stephens,  19  La.  An. 
V,  Powell,  19  S.  W.  (Ky.)  678,  499. 

2  King  V.  Bell,  36  Oh.  St.  460,  470;  «  Dnpr^  v.  Ferry,  18  Ala.  34,  37; 
Shroyer  v.  Richmond,  16  Oh.  St.  455,  466.  Bledsoe  v.  Britt,  6  Yerg.  458, 463 ;  Thomas 

>  Bush  V.  Lindsey,  24  Ga.  245.     To     v.  Borrows,  23  Miss.  550,  556. 
similar  effect:   Raymond  v.  Wyman,  18         "^  Isaacs  v,  Taylor,  3  Dana,  600,  602. 
Me.  385  (case  of  a  spendthrift).  >  Troy  v.  Ellerbe,  48  Ala.  624. 
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§  36.  Revocation  of  GnardiaiiBhip. —  The  power  to  remove  guar- 
dians  of  minors  is  inherent  in  chancery  courts,  extending,  in  the 
absence  of  statutory  provisions  to  the  contrary,  over  chancery 
all  guardians,  "  whether  appointed  by  themselves,  by  ^^"^^  ™*y 
the  Court  of  Probate,  by  testament,  or  even,"  says  guardians. 
Caton,  speaking  for  the  Supreme  Court  of  Illinois,  "  by  express 
act  of  the  legislature,  whenever  the  guardian  abuses  his  trust,  or 
the  interest  of  the  ward  requires  it."  ^    A  bill  is  not  necessary,  but 
the  guardian  may  be  proceeded  against  summarily,  summaniy,  or 
being  as  much  under  the  control  of  the  Court  of  ^y^'^^^- 
Chancery,  as  the  guardian  in  socage ;  ^  but,  in  the  discretion  of  the 
Chancellor,  he  may  require  a  bill  to  be  brought.* 

In  most,  probably  all,  of  the  States  the  power  to  remove  guar- 
dians is  now  vested  by  statute  in  the  same  courts   Powertore- 
that  have  power  to  appoint  them.*    The  power  to  S^'prob^u^ 
remove  is  not  an  arbitrary  one,  but  to  be  exercised  «>ttrta- 
only  for  sufficient  cause  in  protection  of  the  ward's  q^^j  forsuffi- 
interest,  which  must  be  proved  to  exist,  or  the  court  cient  cause. 
will  dismiss  the  petition  for  removal.^    Mere  unsuitableness,  with- 
out misconduct  of  any  kind,  is,  however,  a  sufficient  Mere  unsuita- 
cause,^  even  though  it  existed  before  the  appointment  gnfficf^}.* 
to  the  guardianship ;  ^   a  guardian  is  "  unsuitable  "   <»*»««• 
whenever  he  is  incapable,  for  any  reason,  to  protect  his  ward.® 
The  court  may   take   into  consideration  not  only  the   mental 
condition  and  moral  status  of  the  guardian,  but  also  the  rela- 

1  Cowls  i>.  Cowls,  8  ni.  435,  441.  with  authority  to  revoke  the  appointment 

'  Matter  of  Andrews,  1  Johns.  Ch.  99;  of  a  guardian  of  the  person  and  estate  of  an 

Ex  parte  Crumb,  2  Johns.  Ch.  439.  infant :  p.39et  aeq.    On  pp.  44  and  45  of 

'  Disbxow  V.  Henshaw,  8  Cow.  349,  the  opinion  there  is  a  list  of  States  in 

354.  which  the  power  to  remove  guardians  is 

*  Simpson  v.  Gonzalez,  1 5  Fla.  9.     In  confided  to  courts  having  probate  juris- 

this  case  Westcott,  J.,  discusses  the  effect  diction. 

of  s  constitutional  direction  to  the  General  '  Whitney  ».  Whitney,  7  Sm.  &  M.  740, 

Assembly  to  "  provide  by  law  for  the  ap-  749 ;  Sanderson  v,  Sanderson,  79  N.  C.  369 ; 

pointment  in  each  county  of  an  officer  to  Sweet  v.  Sweet,  Speer's  Eq.  309 ;  Copp  v, 

take  probate  of  wills,  to  grant  letters  testa-  Copp,  20    N.  H.   284,  287  ;    Morgan  v. 

mentary,   of   administration    and    guar-  Anderson,  5    Blackf.  503;     Slattery    v. 

dianship,  to  attend  to  the  settlement  of  Smiley,   25  Md.    389,  894;    I^icholson's 

estates  of  decedents  and  of  minors,  and  to  Appeal,  20   Pa.    St.    50,  53 ;   Estate  of 

discharge  the  duties  usually  appertaining  Rose,  66  Cal.  240. 

to  courts  of  ordinary,  subject  to  the  direc-  *  Gray  v.   Parke,  155  Mass.  433;   to 

tion  and    supervision  of   the  courts  of  similar  effect :    Windsor    v,  McAfee,  2 

chancery,  as  may  be  provided  by  law,"  Mete.  (Ky.)  430. 

and  deduces  therefrom  the  power  of  the  '  Crookere;.  Smith,  66  N.  W.  (Neb.)  19. 

legislature  to  clothe  the  judge  of  probate  *  Crooker  v.  Smith,  supra, 
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tive  social  and  pecuniary  position  of  the  guardian  and  the 
ward,  as  affecting  the  interests  of  the  latter  in  respect  of  nur- 
M«y  revoke      *^i'^i  care,  education,  and  safety.^    The  court  may 

revoke  letters  of  guardianship  obtained  through  false 
representations,^  or  in  ignorance  of  the  disqualifi- 
cation of  the  applicant,*  or  without  proper  notice 
to  the  parties  interested,^  or  where  the  guardian 
is  addicted  to  habitual  drunkenness,^  or  violates 
his  official  duties,^  such  as  failing  to  file  inventory 
or  accounts  when  required,'  unless  such  failure  be 
excused  on  reasonable  ground ;  ®  the  guardian  may 
be  removed  for  using  the  ward's  money  for  purposes 
of  speculation,  or  to  pay  his  personal  debts,^  instead  of 
investing  it ;  ^^  failing  to  provide  comfortable  and 
suitable  maintenance  and  support  for  his  wards  out  of 
their  estate  when  ample  ;  ^^  conviction  of  felony  ;  ^* 
insanity;^*  misconduct  arising  out  of  gross  igno- 
rance ;  ^*  failure  to  give  the  bond  required ;  ^*  con- 
version of  the  ward's  estate  without  authority  from 
the  court,  when  jeoparding  the  interest  of  the  ward  ;  ^^ 
and  for  conduct  tending  to  alienate  the  infant  ward's 
affection  for  her  mother,  who  is  a  person  of  good 
character.^7  So,  although  difference  in  the  religious 
faith  of  the  guardian  from  that  of  the  ward's  parents  constitutes 
doing  violence  uo  reasou  for  the  guardian's  removal,  yet  the  law  will 
lilj^tt^con!"  Dot  only  justify,  but  demand  the  removal  of  a  guar- 
viction.  jjg^j^  ^jjQ  attempts,  by  harsh  or  unfair  means,  to  erase 

the  impressions  made  by  the  parents  on  the  mind  of  the  child,  or 
put  its  conscience  to  any  kind  of  torture.^® 

^  DamareU  v.  Walker,  2  Bedf.   198,    Ledwith  u.  Union  TniBt  Co.,  2  Dem.  439, 
205. 

3  Clement's  Appeal,  25.  N.  J.  Eq.  508. 

'  Scobej  V.  Gano,  35  Oh.  St.  550,  553, 
holding  the  appointment  void. 

^  Ramsay  v,  Ramsay,  20  Wis.  507. 

*  Kettletas  v.  Gardner,  1  Paige,  488. 

'  Barnes  v.  Powers,  12  Ind.  341 ; 
O'Neil's  Accounting,  Tuck.  34;  Snavely 
V.  Harkrader,  29  Gratt.  112,  128. 

7  Deegan  v.  Deegan,  37  Pac  (Kev.) 
360,  361 ;  Kimmel  v.  Kimmel,  48  Ind. 
203;  Ripitoe  v.  Hall,  1  Stew.  166,  168; 
Ledwith  v.  Union  Trust  Co.,  2  Dem.  439. 

B  Johnson    v.  Metzger,  95  Ind.  807; 


letters  im- 
properly 
granted; 

for  drank- 
enness, 
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failing  to  pro- 
vide for 
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mother, 


442. 

»  Crooker  v.  Smith,  66  N.  W.  Rep. 
(Neb.)  19,  21. 

^0  Matter  of  Cooper,  2  Paige,  34. 

ii  Matter  of  Swift,  47  Cal.  629. 

u  Estate  of  Soley,  13  Phila.  402. 

u  Modawell  v.  Holmes,  40  Ala.  391, 
401 ;  Damarell  t^.  Walker,  2  Redf.  198, 
205. 

M  Nicholson^s  Appeal,  20  Pa.  St.  50, 53. 

u  West  t^.  Forsythe,  34  Ind.  418. 

w  Ex  parte  Cmtchfield,  3  Yerg.  336. 

17  Perkins  v.  Finnegan,  105  Mara.  501. 

u  Nicholson's  App^,  20  Pa.  St.  50,  54. 
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The  removal  by  a  guardian  from  the  State  constitutes  a  ground 
for  the  revocation  of  his  authority,  at  least  in  those  Removing 
States  in  which  non-residence  is  a  disqualification  for  ^™  ^^^' 
the  original  appointment ;  ^  in  some  States,  however,  revocation 
does  not  peremptorily  follow,  but  is  within  the  sound  discretion 
of  the  court,  which  will  not  be  reviewed  by  an  appellate  court.^ 
Going  into  the  Confederate  lines  and  remaining  there  during  the 
War  of  the  Rebellion  constituted  no  forfeiture  of  tutorship.^ 

The  guardian  is  entitled  to  notice  before  he  can  be  removed  on 
the  ground  of  any  delinquency  or  misconduct,  so  that  Guardian  must 
he  may  have  an  opportunity  to  defend  against  the  prodding  to 
charge.*    An    order   of    removal  made  on    such   a  remove  him. 
ground  without  notice  to  the  guardian,  or  appearance  by  him,  is 
void  and  collaterally  assailable.^     Where  the   statute   requires 
the  notice  to  be  in  writing,  notice  by  reading  the  order  ^^^^^  ^^^  ^ 
is  held  not  to  be  a  notice  in  writing  in  the  sense  of  »« directed  by 
such  statute,  and  the  removal  of  a  guardian  with  such 
notice  only,  would,  it  seems,  be  a  nullity.**    Even  where  the 
removal  of  the  guardian  follows  upon  the  exercise  of  the  ward's 
right  to  choose  another  guardian  on  reaching  the  age  at  which 
the  statute  authorizes  ^him  thereto,  it  seems  better  to  ^i^otice  on 
require  notice  to  be  given  to  the  guardian  before  the  w'^no^h^*' 
confirmation  of  the  ward's  choice,  because  he  may  guardian. 
show  that  the  person  chosen  is  not  a  fit  person,  or  he  may  con- 
trovert the  ward's  age.     Hence,  the  order  superseding  a  guardian 
in  such  case,  without  notice  to  him,  has  been  held  invalid.^     But 
in  some  States  notice  to  the  guardian  of  proceedings  to  remove 
him  for  non-residence  is  held  unnecessary.®     And  where  con- 
firmation by  the  court  in  term  is  necessary  to  validate  the  appoint- 
ment made  by  the  clerk  in  vacation,  no  notice  to  the  guardian  so 
appointed  is  necessary  for  his  removal  and  the  appointment  of 
another.®    Notice  to  the  ward,  who  is  represented  by  a  next  friend, 
is  not  necessary  for  the  purpose  of  removing  the  guardian.^^ 


1  State  V.  Engelke,  6  Mo.  A  pp.  356, 
860;  CockreU  v.  CockreU,  36  Ala.  673; 
Cooke  V,  Beale,  11  Ired.  L.  36,  38. 

3  Nettleton  v.  State,  13  Ind.  159 ; 
Speight  V.  Knight,  11  Ala.  461,  463. 

>  Clement  v.  Signr,  29'  La.  An.  798, 
799. 

^  Gwin  V.  Yanzant,  7  Terg.  143 ;  Isaacs 
V.  Taylor,  3  Dana,  600. 


»  Colvin  V.  State,  127  Ind.  403,  406. 

•  Hart  V.  Gray,  3  Snmn.  339  (the  case 
tnmed  npon  an  appointment,  bnt  the 
statute  in  terms  applies  equally  to  re- 
movals).. 

^  Montgomery  v.  Smith,  3  Dana,  599. 

S  Cooke  V.  Beale,  1 1  Ired.  L.  36. 

9  Lee  V.  Ice,  22  Ind.  384. 

1^  Simpson  v,  Gonzalez,  15  Fla.  9,  49. 
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Application  for  the  revocation  of  letters  of  guardianship  cannot 
Application  for  be  made  by  a  mere  stranger ;  there  should  be  an  aver- 
b^TadeoSy  mcnt  of  interest  in  the  petition,  in  the  absence  of 
hav?n^2a'^  which  it  ought  to  be  dismissed.^  The  court  will, 
interest.  a  fortioH^  Tcfuse  to  rcmovc  a  guardian  who,  though 

originally  illegally  appointed,  has  diligently  and  faithfully  pro- 
tected the  ward's  interest  for  ten  years,  on  the  application  of  one 
who  has  no  direct  or  personal  interest  therein.' 

Where  the  statute  enumerates  the  grounds  upon  which  the 
court  is  authorized  to  revoke  letters  of  guardianship,  the  exist- 
statutory  ^^^  ^^  ^^^  ^^  morc  of  such  grounds  must  be  averred 
removSmust  ^S^^^^^t  the  guardian,  otherwise  the  court  cannot 
beau^.  entertain  the  application ;  •  thus,  while  a  general 
guardian,  whose  authority  is  derived  exclusively  from  judicial 
appointment,  may  be  deprived  of  his  office  by  a  surrogate,  when- 
ever ''  the  infant's  welfare  will  be  promoted  by  the  appointment  of 
another  guardian,"  the  power  to  remove  a  testamentary  guardian 
is  limited  (in  New  York)  to  such  as  are  ^^  guilty  of  misconduct  in 
the  execution  of  the  trust,"  and  ^^  unfit "  to  be  continued  in  office.^ 
But  in  many  States  no  difference  exists  in  this  respect  between 
general  and  testamentary  guardians.^  The  specifications  on  a 
petition  for  the  removal  of  a  guardian  as  an  unsuitable  person  are 
intended  merely  to  guard  the  respondent  against  surprise,  and 
not  to  narrow  the  issue  ;  they  may  be  amended  by  the  court,  and 
the  court  may,  in  its  discretion,  hear  evidence  bearing  on  the 
issue,  though  not  covered  by  the  specifications.®  Where  the 
statute  authorizes  the  court  to  make,  of  its  own  motion,  an  order 
removing  the  guardian  of  a  minor  for  cause,  such  an  order,  made 
on  petition  of  some  person  interested,  is  not  invalid  because  of 
the  petition's  being  defective.^ 

The  powers  of  a  guardian  who  has  been  removed  by  the  Pro- 
Powersof  bate  Court  as  an  unsuitable  person,  and  in  whose 
moved  cease,  placc  another  guardian  has  been  appointed,  imme- 
appwlif  *  diately  cease,  notwithstanding  appeal  from  the  de- 
cree removing  him.® 

1  Cotton  V,  Goodflon,  1  How.  (Miss.)  »  McPhillips  u.  McPhillips,  9  R.  I.  586. 
295.  ^  Graj  v.  Parke,  155  Mass.  433. 

2  Dull's  Appeal,  108  Pa.  St.  604,  606.  "^  Cherry  u.  W^allis,  65  Tex.  442.    See 
«  Ledwith  ».  UDion  Trust  Co.,  2  Dem.     Isaacs  v.  Taylor,  3  Dana,  600. 

439 ;  Kahn  v.  Israelson,  62  Tex.  221,  224.  *  State  v.  McEown,  21  Vt.  503. 

^  Mackay  v,  FnUerton,  4  Dem.  153. 
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Guardians  of  minors  were  not,  in  England,  allowed  to  resign 
their  office ;  ^  but  in  the  United  States  it  is  commonly  provided 
by  statute,  that  for  cause  shown  the  court  may,  in  its  q,^j 
discretion,  accept  a  guardian's  resignation ;  and  in  may  reagn  for 
the  absence  of  a  statute  authorizing  the  court  to  ac- 
cept the  resignation,  the  resignation  of  a  guardian  has  been  held 
sufficient  cause  to  authorize  the  court  to  remove  him,  under  its 
authority  to  remove  for  cause.^  The  statutory  requirement,  that 
a  guardian  must  settle  his  accounts  before  his  resignation  can  be 
accepted,  has  no  application  where  the  record  shows  that  no  estate 
ever  came  to  the  hands  of  the  resigning  guardian.^ 

1  Macph.  on  Inf.  26,  as  to  gnardianH  in  Brown  v.  Huntsman,  32  Minn.  466,  on  the 

socage;  p.  128,  as  to  testamentary  guar-  authority  of  Bumrill  v.  First  National 

dians.    See  Young  v.  Lorain,  11  HI.  624,  Bank,  28  Minn.  202. 
633.  s  McGale  v,  McGale,  29  Atl.  967. 

3  Young  o.  Loiain,  11  BL  624,  633; 
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CHAPTER  V. 

OF  THE  GUARDIANSHIP  BOND. 

§  87.   Bonds   required  from  Gnardians   by  Chanoery  Coarta.  -^ 

Formerly,  Macpherson  states,^  the  appointment  of  a  guardian,  to 

.     .         an  infant  having  title  to  real  estate,  by  the  Court  of 

chancery  on      Chancery,  was  deemed  sufficient  without  the  appoint- 

bill  filed.  J.     r  •  j  -^  .  -         I 

ment  oi  a  receiver ;  and  if  a  separate  receiver  became 
necessary,  an  order  for  one  was  made  on  petition.  But  it  was 
held,  later,  that  no  receiver  could  be  appointed  to  take  charge  of 
an  infant's  property  except  on  bill  filed.^  If  a  suit  was  pending, 
it  was  usual  to  appoint  a  receiver  for  the  management  of  the  in- 
required  to  f ant's  property,^  who  was  required  to  enter  into  recog- 
give  bond.  nizancc  with  sureties  to  the  Master  of  the  Rolls  and 
the  Senior  Master  in  Chancery.*  And  guardians  of  the  person 
Guardian  of  &Hd  estate  of  ail  infant,  appointed  in  chancery,  if  no 
estatTrequired  ®^^*  ^®  pending,  are  required  to  enter  into  recogni- 
to  give  bond,  zance  with  two  sufficient  sureties,  conditioned  to  ac- 
count for  such  part  of  the  infant's  capital  as  shall  come  to  their 
No  bond  in  hands.^  The  recognizance  extends  to  the  whole  of 
OTardfanor™  ^^  personal  property  of  the  infant,  and  two  year^' 
3ie  person.  incomc  from  the  real  estate,  if  any.  Sometimes  the 
personal  recognizance  of  the  guardian  is  deemed  sufficient  with- 
out sureties ;  but  it  is  more  usual  to  require  two  sureties.  But 
no  recognizance  is  demanded,  according  to  the  modern  practice, 
from  guardians  of  the  person  only.? 

So,  in  the  United  States,  the  guardian  of  the  estate  of  a  minor, 
appointed  by  a  chancery  court,  is  always  required  to  give  ade- 

^  Maq)herson  on  Inf.  105  «<  teq,  marriage    without    consent    of   court    a 

'  ^x/MiTte  Whitfield,  2  Atk.  315.  breach   onlj  if    it  was  with  the  conni- 

'  Macph.  105  e^  seq.  vance  of  the  guardian :   Doctor  Davis's 

^  Macph.  266,  note  k.  Case,  1  P.  Wms.  698 ;    Eyre   v.  Shafts- 

^  The    condition   against   the  ward's  bnrj,  2  P.  Wms.  103,  112. 

marriage  without  consent  of  court  was         ^  Macph.  108;  Doctor  Daris's  Case 

sometimes  moderated  so  as  to  make  the  snpra. 
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quate  secarity,  to  be  approved  by  the  master;  bat  American 
the  guardian  of  the  peraon  gives  none.^    The  expense  cSScSy? 
of  giving  the  bonds  is  payable  out  of  the  infant's 
estate,  though  exceeding  the  amount  of  taxable  costs  limited  by 
statute.^    The  amount  of  the  security  required  is  usually  fixed  at 
double  the  amount  of  the  value  of  the  personal  estate  and  income 
from  real  estate ;  but  the  court  will  exercise  a  sound  discretion 
in  relation  thereto,  and  may,  if  the  giving  of  a  bond  in  the  re- 
quired amount  would  prove  a  hardship,  allow  the  security  to  be 
given  in  a  fair  sum  only.^ 

Where  a  court  of  chancery  obtains  jurisdiction  over  the  pro- 
ceeds of  sale  of  a  minor's  real  estate,  the  Chancellor  may,  before 
permitting  them  to  go  into  the  hands  of  a  guardian,  who  has  not 
given  a  guardianship  bond,  require  him  to  give  sufficient  bond  for 
the  protection  of  his  ward ;  and  the  failure  to  require  bond  did 
not  affect  the  jurisdiction,  nor  constitute  any  obstacle  to  an  ap- 
proval of  the  sale.*  So  the  court  will  ex  officio  require  a  tutor  to 
give  additional  security  before  the  purchase-money  in  the  hands 
of  an  administrator,  resulting  from  a  sale  of  real  estate  in  which 
minors  have  an  interest,  is  paid  to  such  tutor .^ 

§  38.    Gaardlanship  Bonds  in  Probate  ConrtB.  —  But,  as  hereto- 
fore  remarked,^  guardians  are   now  rarely  appointed,  in  this 
country,  in  other  than  probate  courts,  or  courts  having  probate 
or  testamentary  jurisdiction."    These  courts  are  re-  Probate  couru 
quired  by  statute  to  see  that  no  guardian  be  appointed  JS"bw?d^^rom 
without  giving  bond,  —  stringent  provisions  being  en-  pi*r<ii»n8- 
acted  and  rigidly  enforced,  in  some  instances,  to  insure  compli- 
ance with  this  requirement  of  the  statutes.    Thus,  where  a  statute 
requires  "  good  surety,  approved  by  the  court,"  mak-  Liability  of 
ing  the  judges  liable  to  the  ward  for  any  damage  "  if  ^^tl^e  suffi-*^ 
the  court  fails  to  take  such  covenant,  or  accepts  such  c»«nt  bond- 
person  or  persons  for  surety  as  do  not  satisfy  it  of  their  suffi- 
ciency," it  is  held  that  the  judges  must  have  personal  knowledge 
of  the  sufficiency  of  the  surety  offered,  or  institute  inquiry  on 
the  subject,  and  are  liable  in  damages  for  omitting  such  in- 

1  2  Kent,  *227.  •  AnU,  §  18. 

*  Matter  of  Morrell,  4  Pai.  44,  45.  ?  Except,  of  course,  gnardians  ad  litem 

*  Katter  of  Hedges,  1  Edw.  Ch.  57.  and  next  friends,  who  are  appointed  by 
^  Owens  V,  Cowan,  7  B.  Mon.  152,  155.  the  court  before  which  snits  affecting  the 

*  Snccecsion  of   Lange,  46   La.  An.     rights  of  infants  may  be  pending :  ante, 
1017,  1020.  §  21. 
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quiry.^  And  where  the  record  recited  that  a  bond  was  given  with 
two  sureties  (named),  it  was  held  that  the  circumstance  that  no 
such  bond  could  be  found  was  sufficient  proof  aliunde  that  no  bond 
was  taken,  and  the  judge  held  liable.^  Where  a  bond  defectively 
executed  is  accepted  by  the  court,  the  judge  (and  not  the  clerk) 
is  liable  to  the  person  injured  ;8  but  if  it  was  the  duty  of  the 
clerk  to  see  that  the  bond  is  given,  he  will  be  held  liable  for  the 
negligence  in  omitting  to  take  such  bond.^  The  liability  extends 
only  to  those  who  made  the  appointment,  not  to  such  as  were  not 
present  when  the  appointment  was  made,  though  they  signed  the 
minutes.^ 

The  giving  of  the  bond  is  generally  held  to  be  a  prerequisite 
.      .  ^      ^     to  the  validity  of  the  appointment,  unless  the  statute 

Appointment  •'  ^*^  ' 

invalid  if  bond  authorizes  the  appointment  without  bond,**  and  un- 
less such  is  the  case,  no  act  of  a  guardian  not  having 
given  bond  is  valid ;  ^  but  in  some  States  the  execution  of  the 
Rule  otherwise  boud  is  uot  a  Condition  precedent  to  the  execution  of 
in  some  States,  ^j^^  ^^^^^  ^f  guardian ;  8  and  although  the  giving  of 

the  bond  be  necessary  before  the  guardian  can  act,  yet  it  is  not 
proper  to  sustain  a  demurrer  on  the  ground  that  his  petition  does 
not  show  the  giving  of  the  bond ;  ®  and  where  the  Probate  Court 
is  required  by  law  to  take  bond  from  a  guardian  before  issuing 
letters  of  guardianship,  and  the  letters  recite  the  giving  of  the 
bond,  and  the  court  has  entertained  an  application  of  the  guardian 

1  Colter  r.  Mclnt-'re,   II  Bush,  565;  '  Poe  ».  Schlej,  16  Ga.  364;  Waest- 

Commonwealth    v.  ^Netherlands  87    Kj.  hoff  v.  Germania  Life  Ins.  Co.,  107  N.  Y. 

195,  198;  Austin  v.  RichardBon,  1  Gratt.  580,589;  Westbrook  v.  Comstock,  Walk. 

310,  322.  (Mich.)  Ch.  314 ;  State  v.  Sloane,  20  Ohio, 

^  Daniels  t7.  Vertrees,  6  Bash,  4.  327,  330;  Wadsworth  v.  ConneU.  104  lU. 

'  Kinnison  v.  Carpenter,  9  Bosh,  599,  369,  375 ;  Marphy  v.  Superior  Court,  84 

604.    Prjor,  J.,  delivering  the  opinion  in  Cal.  592,  597 ;  Clarke  v.  State,  8  Gill  ft 

this  case,  expressed  some  doubt  as  to  the  J.  Ill,  124;  Fay  v.  Hard,  8  Pick.  528, 

liability  of  the  judge,  concurring  with  the  531 ;  Hatch  v.  Ferguson,  68  Fed.  43,  46 

majority,  however,  in  deciding  that  the  ^  Russell  v.  CofiSn,  8  Pick.  143,  149  (a 

judge  was  not  liable,  because  the  statute  of  guardianship  over  a  spendthrift) ;  Palmer 

limitation   commenced  to  run  from  the  v.  Oakley,  2  Doug.  433,  459 ;  Howerton  v. 

date  of  the  approval  of  the  void  bond,  and  Sexton,  104  N.  C.  75,  85.     So  in  Georgia^ 

had  run  its  course  before  action  brought,  it  is  held  that  although  the  law  requires 

See  also  Davis  v.  Lanier,  2  Jones,  L.  307,  bond  and  security,  yet  the  grant  of  letters 

309 ;  Page  v.  Taylor,  2  Munf.  492,  498.  of    guardianship  without    bond,  though 

^  Howerton  v.  Sexton,  104  N.  C.  75,  erroneous,  would   not   make  the  letters 

85.  void  as  against  a  bona  fide  purchaser: 

^  Strong  r.  Harris,  3  Humph.  451,455.  Cuyler  v.  Wayne,  64  Ga.  78,  87. 

"  As  is  the  case,  in  some  States,  with  >  Temple  v.  Price,  24  Mo.  288. 
testamentary  guardians.    See  jtostt  §  39. 
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to  sell  the  ward's  real  estate,  it  will  be  presumed  that  the  bond 
was  given,  though  it  cannot  be  found  in  the  court  files.^  So  it  is 
held  that  where  the  record  shows  the  giving  of  the  bond  with 
sureties,  and  no  sureties  signed  the  bond,  this  was  sufficient 
"committing  of  an  orphan's  estate  to  the  charge  of  guardian- 
ship "  to  make  the  judge  liable  for  damages  for  not  taking  a  suffi- 
cient bond.2 

A  minimum  amount  is  in  most  States  fixed  by  statute  for  the 
penalty  of  the  guardianship  bond,  usually  double  the  value  of  the 
personal  estate  and  of  the  income  of  the  realty  during  ^^^^^^  ^^ 
the  minority  of  the  infant,  and  the  judge  appointing  penalty  of  the 
a  guardian  should  ascertain  this  by  the  examination 
of  witnesses,  and  direct  the  giving  of  a  bond  accordingly,  requir- 
ing the  sureties  to  justify  in  at  least  the  amount  of  such  penalty.^ 
If  by  mistake  of  the  officer  taking  the  bond  the  penalty  is  fixed 
at  a  higher  sum  than  the  law  requires,  the  mistake  cannot  be  cor- 
rected by  the  courts.*  So  it  is  held  in  New  York  that  a  petition, 
showing  that  all  the  funds  that  had  come  to  the  hands  of  the 
guardian  had  been  paid  out  except  a  small  sum,  and  all  the 
ward's  lands  sold,  and  the  proceeds  deposited  in  the  county  treas- 
ury to  be  paid  to  the  ward  on  his  attaining  majority,  and  praying 
that  his  original  bond  be  cancelled  on  giving  a  new  bond  in  a 
smaller  penalty,  must  be  denied,  although  the  guardian  was 
obliged  to  pay  his  surety  (a  surety  company)  its  charge  for  the 
original  bond ;  the  reason  given  being,  that  the  statute  provides 
for  an  increase,  but  not  for  a  reduction  of  a  guardian's  bond.^ 

In  several  of  the  States  it  is  now  provided  by  statute  that  one 
single  bond  may  be  given  for  several  wards  who  are  entitled  to 
portions  of  the  same  estate,  or  where  the  same  person  is  at  the 
same  time  appointed  guardian  for  more  than  one  ward.^  But 
a  statute  directing  that  the  court  appointing  a  guardian  "  shall 
take  bond  of  him,  with  good  sureties,  and  in  a  sufficient  sum,  for 


1  McGale  v,  McGale,  29  AtL  (B.  L) 
967. 

^  Da^is  V.  Lanier,  2  Jones,  L.  307. 

s  Bennett  r.  Byrne,  2  Barb.  Ch.  216, 
219. 

^  Particularlj  not  where  the  obligors 
permitted  the  gaardian  to  receive  large 
Barns  of  money  on  the  faith  of  the  validity 
and  adequacy  of  the  bond :  PeeUe  v.  State, 
118  Ind.  512,  516. 


»  In  re  Patterson,  15  N.  Y.  Supp.  963. 

^  Walsh  V.  State,  53  Md.  539,  deciding 
that  one  action  may  be  broaght  for  the 
use  of  several  wards ;  Winslow  v.  People, 
117  m.  152,  156,  holding  that  the  snreties 
in  such  a  bond  are  not  relieved  from  lia* 
bility  for- the  gaardian 's  acts  in  reference 
to  surviving  wards  after  the  death  of  one. 
To  same  e€ect :  Roberson  o.  Toun,  76  Tex. 
535,  538. 
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Separate  bond    the  faithful  execution  of  his  office,"  is  construed  as 
Sch'mkio?^      requiring  a  separate  bond  with  respect  to  the  estate 
of  each  minor ;  ^  and  while  the  act  of  tendering  one 
bond  in  a  joint  form  pertaining  to  the  estates  of  several  infants 
.  may  not  comply  with  the  statutory  injunction,  and 

for  several        Its  acceptance  by  the  court  deserve  censure,  yet  the 
^  '  sureties  on  such  bonds  are  not  for  that  reason  ab- 
solved from  their  liability  to  the  minors.^    And  so,  if  one  guar- 
^  ,^ .    .        dian  has  been  appointed  jointly  for  several  infants 

and  there  is  no  *^*^  '*  '' 

legal  objection  who  hold  property  in  common,  there  is  no  legal  ob- 
jection to  the  approval  of  a  joint  bond.®  But  in  a 
suit  on  a  bond  for  three  wards,  which  was  brought  for  the  inter- 
est of  only  two  of  them,  the  judgment  should  not  be  for  more 
than  two-thirds  of  the  penalty.* 

It  is  held  in  Alabama  that,  under  a  statute  providing  that  the 
singular  may  include  the  plural,  a  bond  required  to  be  given  in 
"  twice  the  supposed  value  of  the  estate  of  the  ward  "  is  valid  as 
a  statutory  bond  if  given  for  the  benefit  of  more  than  one  minor.* 
Judj^ent  on  In  a  suit  On  a  joint  bond  for  the  protection  of  several 
^niot  exwed  minors,  judgment  cannot  be  given  for  a  greater  sum 
^ro^^nw^jd  ^^"^  the  proportional  amount  of  the  penalty  in  favor  of 
share.  the  party  bringing  the  action,  unless  the  other  infants 

are  also  made  parties,  so  that  it  may  appear  tbat  their  interests 
are  not  jeoparded  by  the  judgment.®  In  a  Mississippi  case,  it  is 
held  that  in  such  case  the  court  has  no  jurisdiction  to  render  a 
judgment  affecting  the  interests  of  the  co-usees  of  the  ward  suing ; 
and  that,  if  it  had  jurisdiction,  it  was  error  to  direct  the  recovery 
in  favor  of  all,  and  that  the  shares  belonging  to  the  co-usees  be 
paid  over  to  the  guardian  in  default.^  And  where  a  guardian  is 
appointed  for  three  minors,  giving  bond  for  only  two,  and  acts  as 
Minor  omitted  guardian  for  all  three,  and  as  such  makes  settlements 
in  a  joint  bond  ghowinff  indebtedness  to  all  three,  it  is  erroneous  to 

can  have  no         "  o  ,  j..        •  *i.  i.\ 

judgment  on  it,   giye  judgment  agamst  the  sureties  m  a  suit  on  the 

1  Ordinary  v.  Heishon,  42  N.  J.  L.  15,         «  Knox  ».  Kearng,  73  Iowa,  286,  288. 
17  ;  Court  of  Probate  v.  Sprague,  3  R.  L  *  Branson  v.  Brooks,  68  Ala.  248,  251. 

205,  21 1 .  •  Hook    V.  Evans,   68  Iowa,   52 ;  Ed- 

8  Ordinary  v.  Heishon,  supra;   Court  monds   v,  Edmonds,  73    Iowa,  427;  Call 

of  Probate  v.  Sprague,  3  R.  I.  205.  211 ;  v.  Rnffin,  1  Call.  333,  335. 
Turner  v.  Alexander,  41  Ark.  254,  257.  '  "  The  decree,  if  carried  into  effect," 

•  Pursley  v,  Hayes,  22  Iowa,  U,  29  et  says  Cooper,  J.,  "would  finally  dissipate 

seq.    See  also  Brown  v.  Roberts,  14  La.  the  estate  of  the  infants : "  Loyd  v.  TkAl, 

An.  259,  holding  a  joint  bond  for  several  11  So.  Rep.  (Miss.)  608. 
wards  good. 
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bond  in  favor  of  the  ward  whose  name  was  omitted  from  the 
bond.^  Nor  can  a  court,  after  appointing  a  guardian  although  coart 
for  several  minors,  and  taking  bond  from  him,  at  a  bond  to  rtand 
subsequent  term  appoint  him  guardian  for  another  for  »uch  minor, 
minor  without  taking  bond,  directing  that  his  original  bond  shall 
stand  also  for  the  minor  last  appointed.^ 

Whenever  it  appears  that  any  of  the  sureties  on  a  guardian's  bond 
have  become  insolvent,  or  have  died,  or  removed  from  the  State ; 
or  that  the  penalty  in  the  bond  is  insufficient,  or  that  i^ew  and  addi- 
f  rom  any  cause  the  bond  has  become  or  is  inadequate,  ^^^  ****"^' 
it  is  the  duty  of  the  Probate  Court,  independent  of  any  statutory 
provision,  to  require  the  guardian  to  give  other  or  further  security 
by  filing  a  new  or  additional  bond,  and  to  remove  the  guardian  if 
he  fail  to  comply  with  an  order  so  made.^  And  a  bond  given 
voluntarily,  in  addition  to  one  that  was  too  small  in  amount  of 
the  penalty,  is  as  binding  as  though  given  in  compliance  with  an 
order  of  the  court*  So  a  chancery  court  will  refuse  to  order 
money  belonging  to  the  wards  of  a  guardian,  who  has  given  bond, 
but  one  of  whose  sureties  had  become  insolvent,  to  be  paid  to  him 
until  other  and  further  security  be  given.^ 

Where  a  bond  with  sureties  has  been  given  by  the  guardian  in 
obedience  to  the  requirement  of  the  court  appointing  him,  it  has 
no  power  to  direct  the  bond  to  be  given  up,  or  cancelled,  while 
the  guardianship  continues,  and  its  duties  remain  unperformed,^ 
unless  such  power  be  conferred  by  statute.  But  the  death  of 
the  surety,  though  the  only  one,  does  not  terminate  the  guar- 
dian's authority;  the  court  should  in  such  case  require  a  new 
bond  to  be  given,  for  refusing  which  the  guardian  may  be  removed. 
If  such  order  is  not  made,  the  authority  of  the  guardian  continues 
unabated.^ 

Although  the  statute  demand  ^^  a  bond,  with  sufficient  freehold 
sureties"  (using  the  noun  in  the  plural  number),  it,  upon  a  rea- 


1  Greenly  v.  Daniels,  6  Bush,  41.  *  Genet  v.  Tallmadge,  1  Johns.  Ch. 

'  Vanderborg  v,  Williamson,  52  Miss.  561,564. 
233.  *  Newcomer's  Appeal,  43  Fa.  St.  43, 

>  State  V.  HoU,  53  Miss.  626,  643;  holding  that  for  that  reason  the  conrt 
Ward  V.  State,  40  Miss.  108,  113;  Sno-  may  properly  direct  the  word  "can- 
cession  of  Lange,  46  La.  An.  1017, 1020.  celled"  to  be  stricken  off,  if  improperly 

^  Potter  V.  State,  23  Ind.  550 ;  to  simi-  so  marked  on  the  bond, 
lar  effect,  Elam    v.  Barr,  14    La.   An.         ^  Prine  v.  Mapp,  80  Ga.  137, 144. 
671. 
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sonable  interpretation,  does  not  require  more  than  one  freehold 
surety.^ 

§  39.    Bonds  of  Testamentary  Gkiardlans.  —  It  appears  from  an 

earlier  section'  that  in  some  of  the  States  the  authority  of 
States  in  which  testamentary  guardians  flows  directly  from  the  will 
^aJdUnl^pve  ^^  ^^^^  appointing  them,  without  further  action  of 
no  bond.  the  Probate  Court,  from  which  it  follows  that  in 

these  States  testamentary  guardians  are  not  required  to  give 
bond.'    In  others  the  authority  of  a  testamentary  guardian  is 

recognized  to  be  the  same  as  that  of  the  father  mak- 

Ifay  for  cftiis6     ,  .  .         •  «       . 

be  ordered  to  lug  the  appomtmcut,  —  that  IS  to  say,  he  is  not  re- 
give  bond.  quired  to  give  bond  unless  waste  is  committed  or 
apprehended,  or  property  comes  to  the  ward  from  some  other 
source  beside  the  father;^  or  testamentary  guardians  are  by 
statute  relieved  from  the  requirement  to  give  bond,  unless,  from 
a  change  of  circumstances  after  the  making  of  the  will,  it  is 
deemed  imprudent  to  dispense  therewith;*  or  they  may  be  re- 
lieved by  the  testator,  unless  the  judge,  for  sufficient  cause,  shall 
In  others,  re-  require  bond.^  In  some  of  the  States  it  is  provided 
Soidtii^  other  ^y  Statute  that  testamentary  guardians,  when  ap- 
guardians,  pointed,  have  the  same  powers,  and  are  subject  to 
the  same  regulations  and  statutory  provisions,  and  must  give 
bond  in  like  manner  as  other  guardians^ 

Although  a  testamentary  guardian  may  be  primarily  excused 
from  giving  bond  for  the  faithful  discharge  of  his  duty,  yet  courts 
Required  to  wiU  require  them,  whenever  such  circumstances  are 
neJcesM??  to  showu  as  justify  their  interposition  in  favor  of  minors, 
protect  ward,  ^o  enter  Security  adequate  for  the  protection  of  a 
ward.®    If  necessary,  a  court  of  chancery  will  compel  a  testa- 

1  Arrowsmith  v.  Gleason,  129  U.  S.  86,  1887,    §   2601;    West  Virginia  :    Code, 

96.  1891,ch.  82,  §5. 

3  Ante.i  20.  ^  So,  for  instance,  in  Idaho :  Ber.  St. 

s  Ante,  %  20.  1887,  §  5782;   minois:  St.   &  Cart.  St. 

«  So  provided  by  statute  in  Georgia:  1885,  ch.  64;  Indiana:  St.  1894,  §  2683; 

Code,  1882,  §  1804;  Poe  w.  Schley,  16  Ga.  New    York:    Throop's    Ann.   St.    1887, 

364;  Nevada:  Gen.  St.  1885,  §  558.  §  2851. 

A  As  in   Kentucky:    Gen.    St.    1894,         ^  Where    a    testamentary    guardian, 

§  2020.  thoagh  fully  solvent,  neglects  to  inform 

<^  As    in    Michigan:    Gen.    St.    1890,  the  court  of  the  manner  in  which  he  has 

§  6312 ;    Ohio:  Rev.  St.  1880,  §   6268 ;  invested  the  funds  of  his  ward, it  is  fair  to 

Oregon  :  Code,    1887,  §    2886 ;    Texas :  infer  that  he  has  used  them  in  his  busi- 

Kev.    Civ.    1888,     §    2522 ;     Vermont :  ness,  and  he  should  be  ordered  to  enter 

Bey.  L.  1894,  §  2748;    Virginia:  Code,  security  for  the  better  protection  of  the 

estate :  Estate  of  Stanton,  13  Phila.  213. 
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mentary  guardian  to  give  security,  so  as  to  prevent  injury  to  the 
ward's  estate.^ 

The  office  of  testamentary  guardian,  where  two  have  been 
appointed,  is  held  to  be  joint  and  several,  so  that  oneoftwo 
both,  or  either  without  the  other,  may  qualify,  and  gMrdiM8*^7 
without  summoning  the  other  accept  or  renounce  the  v^^^y- 
guardianship.^ 

§  40.    Requisites   of  a   Suffloient  Gkiardian  s  Bond.  —  The  bonds 
given  by  guardians  of  minors  in  probate  courts  are  sometimes  in 
very  inartificial  form ;  but  it  is  the  policy  of  courts  Bond  is  snffi- 
to  hold  them  good  if  signed  by  the  principal  and  the  stantijaiy****^ 
sureties,  delivered  by  them  to  the  court  or  its  officers,  ^P^^  be 
and  expressing  the  intention  or  purpose  to  guarantee  secured  by  it. 
the  faithful  discharge  of  the  guardian's  duty  to  the  ward.    The 
purpose  of  the  bond  is  to  insure,  so  far  as  human  foresight  may, 
the  proper  education  of  the  ward  according  to  his  means  and  the 
standing  of  his  family,  humane  treatment,  and  the  faithful  and 
wise  management  of  his  estate.    If  this  purpose  be  substantially 
expressed  in  the  bond,  it  will  be  held  good,  though  deviating 
from  the  language  of  the  statute.^    For  money  received  in  good 
faith  by  a  guardian  appointed  by  a  court  not  having  special  juris- 
diction, because  the  ward  did  not  reside  in  the  county,  he  and  his 
sureties  are  liable,  being  estopped  from  denying  the  validity  of 
the  bond.* 

Guardian's  bonds  have  been  held  valid  and  enforceable,  al- 
though no  penalty  is  named  therein ;  ^  nor  is  a  guar- 
dian's statutory  bond  converted  into  a  common  law  ^udNhougil 
bond  by  the  mere  introduction  of  provisions  not  re-  pj^uy  ^^ 
quired  by  the  statutory  form,  if  these  provisions  do  ^^  conuining 
not  work  a  change  of  the  statutory  powers  or  duties  surpiuBage, 


1  Thomas  v.  WiUiams,  9  Fla.  289»  298 ; 
Matter  of  Andrews,  1  Johns.  Ch.  99. 
«  Keran  v,  WaUer,  11  Leigh,  414,  427. 

•  Probate  Court  o.  Strong,  27  Vt.  202, 
205;  Stevenson  v.  State,  71  Ind.  52,  56; 
Fee  V.  State,  74  Ind.  66,  68. 

*  McClure  v.  Commonwealth,  80  Pa. 
St  167,  169 ;  and  see  infra,  p.  126. 

»  Britton  V.  State,  115  Ind.  55,  follow- 
ing, State  V,  Britton,  102  Ind.  214  (under 
a  statute  providing  that  a  "guardian's 
bond  shall  not  be  void  on  account  of  any 
informality,  illegality,  or  defect,  either 


formal  or  substantial,  in  the  same,  nor  on 
account  of  any  informality,  illegality,  or 
defect  in  the  appointment  of  such  guar- 
dian ;  but  shall  have  the  same  force  and 
effect  as  if  such  appointment  had  been 
legally  made,  and  such  bond  legally  exe- 
cuted *') ;  Dodge  o,  St.  John,  96  N.  Y. 
260,  264,  holding  the  only  effect  of  the 
omission  to  be  to  make  the  liability  com- 
mensurate with  the  condition.  It  has  been 
held  that  if  void  at  law  such  bond  may  be 
good  in  equity:  Bumpas  v.  Dotson,  7 
Humph.  SIO,  318. 
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or  covenants      of  the   ffuardian.^     So  it  is  held  that  a  guardian's 

not  obligatory,  "  " 

bond  is  not  avoided  by  the  introduction  of  covenants 
that  are  not  obligatory,  nor  by  the  omission  of  covenants  required 
or  omitting  ^^  ^^^  Statute,  but  biuds  the  obligors  to  the  extent  of 
Btatutory  the  lecal  condition.^    The  insertion  of  the  names  of 

covenants,  %■»•-, 

the  wards  m  the  wrong  place  does  not  vitiate  the 
tie      instrument  as  a  statutory  bond,  if  their  true  names 


names  in 


wrong  p  ce,  ^^^  j^^  gathered  from  the  context ;  *  and  so  of  a  bond 
in  which  a  wrong  name  is  inserted  for  that  of  the  ward ;  *  or 
where  the  name  of  the  surety  is  written  in  a  wrong  place ;  ^  or 
where  the  names  of  the  payees  are  inserted  in  a  form  different 

or  leavin  ^^^"^  ^**  prescribed  by  the  statute,®  or  where  a  blank 

blank  for  a        was  left  for  the  initials  of  the  ward's  name  J    But,  as 

already  stated,®  where  a  bond  is  given  for  several 
wards,  the  court  cannot,  by  an  order  at  a  subsequent  term,  direct 
such  bond  to  stand  also  for  another  ward  over  whom  the  guardian 
was  appointed  after  giving  the  bond. 

Even  a  voluntary  bond,  if  not  in  contravention  of  public  policy  or 
statutory  law,  is  binding  on  the  makers ;  hence,  a  bond  given  for 

the  performance  of  a  trust  reposed,  whether  public  or 
bo^nd  binling  private,  is  Valid,  and  though  inoperative  as  a  statu- 
M  a^commoT  ^U  guardiau's  bond,  will  be  good  as  a  common  law 
law  bond.         bond.®    Bouds,  though  void  at  law,  may  be  cured  in 

^  McFadden  v,  Hewett,  78  Me.  24,  28.  *  Richardson  i;.Boynton,  12  Allen,  138, 

^  Pratt  V.  Wright,  13  Gratt.  175  (plac-  deciding  that  parol  evidence  maybe  re- 

ing  guardians'  bonds  in  the  same  category  ceived  to  show  that  the  signature  was 

with  the  bonds  of  public  officers,  and  rely-  intended  as  that  of  a  surety, 

ing  on  United  States  v.  Bradley,  10  Pet.  ^  Justices  v.  Buchanan,  2  Murphy,  40. 

343 ;  Central  Bank  v.  Kendrick,  Dudley  Judgment  in  this  case  was  rendered  in 

(Gra.),66;  Speck  v.  Commonwealth,  3  Watts  favor  of  the  obligors  on  the  ground  that 

&  S.  324;  Commonwealth  v.  Pearce,  7  Monr.  plaintiffs  sued  in  neither  their  natural  nor 

317;  Walker  v.  Chapman, 22  Ala.  1 1 6,  aU  corporate  capacity;    the  discrepancy  be- 

of  which  hold  that  bonds  or  other  deeds  tween  the  words  "  the  Justibe  or  Justices 

are  void  as  to  the  conditions,  covenants,  or  present  in  court,  the  survivor  or  survivors 

grants  that  are  illegal,  but  are  good  as  to  of  them,  their  executors,"  etc.,  as  pre- 

aU    others  which  are  legal,  unless    the  scribed  by  statute,  and  "  the  Justices  of 

statute  prescribe  a  form  and  expressly  the  County  Court  of  Caswell,  and  their 

or  by  necessary  implication   avoids  the  successors,"  as  inserted  in  the  bond,  was 

whole    of   an   instrument  in  which  this  held  not  fatal. 

form  is  departed  from) ;   Call  v.  Buffin,  ^  Turner  v.  Alexander,  41  Ark.  254, 

1  Call,  333 ;    State  v.  Williams,  77    Mo.  S56. 

463,  469.  8  Ante,  §  38,  p.  123. 

>  State  V.  Martin,  69  N.  C.  175.  •  State  v,  Williams,  77  Mo.  463,  469; 

^  State  V.  Perkins,  1   Jones,  L.  325 ;  Oathwright  v.  Callaway,  10  Mo.  663, 666 ; 

Landon  v.  Comet,  62  Mich.  80 ;  or  if  in-  United  States  v.  Bradley,  10  Pet.  343 ; 

operative  at  law  may  be  binding  in  equity :  Alston  v.  Alston,  34  Ala.  15, 23 ;  Ordinary 

see  infra,  note  1,  p.  127.  v.  Heishon,  42  N.  J.  L.  15,  18;  State  v. 
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equity  so  as  to  bind  both  principal  and  sureties ;  ^  and  although 
as  a  general  rule  the  estate  of  a  deceased  obligor  in  a  joint  bond 
cannot  be  reached  at  law  or  in  equity,  yet  where  it  is  Bonds  good  in 
made  to  appear  that  a  bond  does  not  express  the  in-  *^""y- 
tention  with  which  it  was  given,  as  in  the  case  of  a  guardian's 
bond,  which  the  law  requires  to  be  adequate  security  for  the 
ward's  estate,  and  a  joint  bond  is  shown  to  be  inade-  „.  ^.    ,,      ^ 

'  ^  ,  Binding  thouffh 

quate  security,  equity  will    reform  the  instrument  not  approved 
against  sureties  as  well  as  against  principals,  and  it 
will  be  presumed  that  such  a  bond  was  meant  to  be  joint  and 
several.'    And  it  has  been  held  that  the  guardian's  bond  is  valid, 
though  not  executed  by  the  guardian.^    A  guardian's  Erasures  pre- 
bond  is  binding  on  the  sureties,  though  it  may  not  J^^^ide  bl! 
have  been  approved  by  the  court.*    Erasures  on  the  ^^^  delivery. 
face  of  a  bond  will  be  presumed,  prima  fctcie,  to  have  been  made 
before  delivery  and   approval,  and  a  bond  containing  material 
erasures  is  admissible  in  evidence,  subject  to  rebuttal.^ 

But  a  bond  good  only  as  a  common  law  bond,  because  not 
made  in  accordance  with  the  statutory  requirements,  is  neverthe- 
less void  if  so  drawn  as  to  make  it  necessary  for  the  action  to  be 
brought  by  or  in  the  name  of  one  of  the  obligors.^ 

Delivery  has  been  held  complete,  where  a  bond,  calling  in  its 
premises  for  three  sureties,  was  executed  by  two  of  Deiiveir  may 
them  and  left  with  the  surrogate,  they  intending  to  ^ou**™^n/®Dd- 
deliver  it  as  an  escrow  and  using  words  expressing  ed  to  be  as 
such  purpose,  the  guardian  promising  to  bring  in  the 
third  surety ;  and  the  two  sureties,  having  signed,  were  held  liable.^ 


Martin,  69   N.  C.   175,  179;    Cotton  v,  good,  if  the  sureties  are  sufficient :  Palmer 

Wolf,  14  Bush,  238.  v.  Oakley,  2  Doug.  (Mich  )  433,  456. 

1  Wiser  r.  Blachly,  1  Johns.  Ch.  607 ;         «  State  v.  Richardson,  29  Mo.  App.  595, 

Sikes  u.  Truitt,  4  Jones,  Eq.  361,  363;  602;  State  v.  Britton,  102  Ind.  214.    To 

Armistead  v.  Bozman,   1   Ired.  Eq.  117,  similar  effect:    Clement    v.  Hughes,   17 

122  ;  Bnmpas  v.  Dotson,  7  Humph.  310;  S.  W.  (Ky.)  285. 
Butler  v.  Durham,  3  Ired.  £q.  589,  591.  *  Xander  v.  Commonwealth,    102  Pa. 

^  So  that  an  obligee  in  such  a  joint  St.  434,  438. 
bond  was  allowed  to  recover  against  the         ^  Justices  v.  Dozier,  3  Dev.  L.  287  ;  fol- 

estate  of  a  deceased  surety,  after  obtaining  lowing  Justices  v,  Armstrong,  3  Dev.  L. 

a  dividend  thereon  from  the  estate  of  the  284 ;  Davis  o.  Somerville,  4  Dev.  L.  382. 
deceased  guardian :  Olmsted  v.  Olmsted,      ^  7  Ordinary  v.  Thatcher,  41  N.  J.  L.  403, 

38Conn.  309,  317efM9.  409;  State  v.  Potter,  63  Mo.  212,216; 

*  The  bond  of  a  married  woman,  in-  Brown  v.  Probate  Judge,  42  Mich.  501. 

competent  to  execute  a  bond  at  law,  is  Similar  in  effect :  Arrowsmith  v*  Gleason, 

120  11.8.86,96. 
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dT^'  ^  d^hl^  I^^livery  of  the  bond  is  sufficient,  though  made  before 
fore  appoints     the  day  on  which  the  guardian  is  appointed.^    And 

in  general,  neither  principals  nor  sureties  on  such 
bonds  will  be  allowed  to  deny  their  legal  efiFect  after  delivery,  on 
Principals  and  *^®  grouud  that  the  principal  promised  to  procure 
sureties  es-        additional  sureties,  or  furnish  an  indemnity  bond,^  or 

topped  from  ^  ^  ' 

denying  valid-  that  the  name  of  a  co-surety  has  been  erased  without 
'  ^  ^  ^  '  his  knowledge,^  or  that  it  was  a  forgery,  if  the  breach 
of  the  condition  under  which  the  signature  had  been  obtained,  was 

unknown  to  the  officer  taking  the  bond>  But  this 
leased  m  direct  principle  must  uot  be  understood  as  militating  against 
procee  ing.  ^^  right  of  the  Surety  to  demand  his  release  from  the 
bond  under  such  circumstances,  in  a  direct  proceeding  for  that 
purpose ;  ^  and  in  defence  of  a  suit  on  the  bond  the  surety  may 
avail  himself  of  a  judgment  that  the  principal  is  not  a  guardian, 
Guardian  ma  although  rendered  in  a  proceeding  to  which  he  was 
make  himself     not  a  party .*    A  guardian  appointed  by  a  court  not 

and  his  surety     ,,.•.,.,.  •         x  x       -xi.       x 

liable  as  trua-  havmg  jurisdiction,  or  assuming  to  act  without  ap- 
pointment, makes  himself  liable  as  a  trustee  in  inr 
vitum;  and  on  final  settlement  of  such  a  guardian's  account 
in  equity,  the  sureties  on  his  official  bond  cannot  escape  respon- 
sibility on  account  of  the  invalidity  of  the  guardian's  appoint- 
SnreUeses-  mcntJ  The  authorities  greatly  preponderate  that 
den%ffv5id-  Sureties  on  guardian's  bonds  are  estopped  from  deny- 
^^y*  ing,  in  actions  on  such  bonds,  the  truth  of  the  recitals, 

or  the  validity  of  the  appointment;^  but  it  has  also  been  held 
but  contrary  ^^^  neither  reason  nor  authority  exists  to  estop  a 
also  held.  party  from  showing  that  the  instrument  containing 

the  recitals  is  itself  a  nullity,  and  that  a  bond  accepted  by  a 
court  having  no  power  to  accept  it  is  void  and  fixes  no  liability 
upon  the  sureties.® 

1  Vincent  v.  Starka,  45  Wis.  468,  463.  f  Corbitt  v.  CarroU,  50  Ala.  815,318 ; 

<  State  V.  Hewitt,  72  Mo.  603,  on  the  IredeU  v.  Barbee,  9  Ired.  250,  254  (goai^ 

authority  of  State  v.  Modrel,  69  Mo.  152 ;  dianship  of  an  imbecile) ;  Cotton  v.  Wolf, 

Hnnt  V.  State,  53  Ind.  321,  323 ;  State  o.  14  Bash,  238,247. 
Lewis,  73  N.  C.  138.  "  Gray  v.  State,  78  Ind.  68,  72 ;  Shrover 

s  Xander  v.  Commonwealth,  102  Pa.  St.  v.  Richmond,  16  Oh.  St.  455,  467 ;  Fridge 

434,439.  V.  State,  3  Gill  &  J.  103,  114;  Norton  v 

*  State  V.  Hewitt.  «iipra,  on  the  author-  Miller,  25  Ark.  108,  110;  State  v.  Mills, 
itj  of  State  v.  Baker,  64  Mo.  167,  and  82  Ind.  126 ;  Dodge  r.  St.  John,  96  N.  Y. 
Miflsouri  cases,  supra,  260 ;  Estate  of  Doner,  156  Pa.  8t  301. 

*  Bradley  v.  Trousdale,  15  La.  An.  206.         >  Thomas  v.  Burrns,  23  Miss.  550, 558 
^  Cram  V.  Wilson,  61  Miss.  233, 236.         (relying,  t.  a.,  on  Griffith  v.  Frazier,  8 
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may  be  stated  as  a  general  proposition  of  law,  tliat  the  guardian 
of  a  minor  is  liable  on  his  bond  for  all  property  belonging  to  the 
ward,  that  comes  into  his  possession,  and  for  all  such  Liability  of 
property  that  is  lost  to  the  ward  by  reason  of  the  roroties  is  co- 

flxtftnwivft  witb 

guardian's  carelessness,  bad  faith,  or  gross  ignorance,   thatof theprin- 
And  since  the  bond  is  required  for  the  purpose  of  theronaity'of 
securing  to  the  ward  all  that  he  may  be  entitled  to,  *^*    ^^* 
it  is  obvious  that  the  liability  of  the  sureties  is  co-extensive  with 
that  of  the  guardian,  limited  by  the  penalty  of  the  bond,  and  the 
amount  which  the  latter  may  pay  in  the  discharge  of  his  obliga- 
tion.^    The  guardian  and  his  sureties  are,  accord-  ^^^^^^  ^ 
ingly,  liable  in  a  suit  on  the  guardianship  bond,  for  that  came,  or 
any  indebtedness  due  by  the  guardian  to  the  ward  gence  ought  to 
before  the  appointment  as  guardian ;  *  for  the  rent  of  the^euaSun'^ 
real  estate  of  the  ward  occupied  by  the  guardian,^  ^     * 
and  the  proceeds  of  sale  of  real  estate  paid  to  the  guardian  before 
his  appointment  as  such,^  or  in  his  capacity  as  special  commis- 
sioner,^ or  coming  to  his  hands  from  a  sale  of  real  estate  on  the 
application  of  some  person  other  than  the.  guardian;^  and  for 
amounts  paid  tlie  guardian  by  an   administrator,  and  ordered 
to  be  refunded.^    So,  also,  the  sureties  are  liable  for  any  mis- 
application of  property  that  comes  into  the  guardian's  hand  from 
another  State;®  and  for  money  held  by  the  guardian,  in  his 
capacity  as  executor  of  an  estate  in  which  the  ward  is  interested, 
and  which  he  has  transferred  to  himself  as  guardian,  although 
the  court  did  not  make  an  order  for  a  new  bond  as  required  in 
such  case  by  statute.®    So  if  he  sell  the  ward's  property  to  a 

Cranch,  9;  Vick  v.  Vicksburg,  I   How.  *  Taylor  p.  Hemingway,  81  Ky.  158. 

( MiflB.)  379 ;  Bledsoe  v.  Britt,  6  Yerg.  458  ;  •  Colburn  v.  State.  47  Ind.  310, 314. 

Lewis  r.  Brooks,  6  Yerg.  1 67,  neither  of  ^  Wilson  v.  Soper,  13    B.  Mon.  411, 

which  tamed  upon  the  qnestioo  of  estop-  419. 

pel,  nor  involved  the  validity  of  a  bond) ;  '  McDonald  ».  Meadows,  1  Mete.  (Ky.) 

Cmm  V.  Wilson,  61  Miss.  233.  507  ;  Brooks  v.  Tobin,  135  Mass.  69 ;  State 

»  Hunt  V.  State,  53  Ind.  321,  325.  v.  Williams,  77  Mo.  463, 469 ;  State  v,  Hull, 

*  Mattoonw.  Cowing,  13  Gray,  387, 390;  53  Miss.  626,  648;  Pearson  ».  Dailey,  7 
Neill  V.  Nem,  31  Miss.  36,  40 ;  Sargent  v.  Lea,  674. 

Wallis,  67   Tex.  483,  486 ;   Clement  v.  »  In  re   Sandison's  Estate,  25  N.  Y. 

Hughes,  17  S.  W.  (Ky.)  285;  Johnson  v,  Supp.  694.     To  same  effect:  Huson   y. 

Hicks,  30  S.  W.(Ky.)  3.  Green,  88  Ga.  722 ;  Estate  of  Mcintosh, 

s  Mattoon  v.  Cowing,  supra.  158  Fa.  St.  525. 

*  McClendon  v.  Harlan.  2  Heisk.  337 ; 
Warwick  v.  State,  5  Ind.  350. 
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non-resident  without  authority,  and  takes  the  purchaser's  notes 
to  himself  as  guardian,  his  sureties  are  liable  for  the  amount  of 
such  notes  with  interest,  in  case  the  guardian  fails  to  account.^ 
The  liability  of  the  sureties  of  the  guardian  continues  after  the 
guardian,  succeeding  himself  as  trustee  of  his  former  ward,  takes 
a  receipt  made  bj  himself  as  trustee  to  himself  as  guardian, 
although  he  was  at  the  time  insolvent,  if  he  had  previously 
mingled  the  ward's  estate  with  his  own.^  The  sureties  are  liable 
not  only  for  what  the  guardian  has  received,  but  for  what  he 
might  have  received  by  the  exercise  of  ordinary  diligence  and  the 
by  virtue  of  his  highest  degree  of  good  faith.8  It  would  seem,  ho w- 
otece.  ever,  that  for  property  beyond  the  guardian's  reach 

without  a  foreign  appointment,  the  sureties  are  not  liable,  at 
least  not  beyond  a  general  dereliction  of  duty  in  obtaining  it.* 
And  so  for  contracts  of  the  guardian  personally,*  and  for  property 
received  by  the  guardian  unlawfully,  although  he  is  undoubtedly 
liable  therefor  himself,  his  sureties  have,  in  some  cases,  been 
held  not  liable,  because  it  does  not  come  to  him  as  guardian  ;  ^  but 
in  others  it  id  held  that  the  guardian  can  exonerate  neither  him- 
self nor  his  sureties  by  showing  that  the  money  which  he  received 
by  virtue  of  his  guardian's  office  was  due  to  another  J  And  where 
the  same  person  is  administrator  of  an  estate  and  guardian  of  the 
son  of  the  intestate's  widow,  and  the  widow  assigns  her  share  in 
the  estate  to  the  ward,  it  will  be  presumed  that  said  share  has 
been  paid  by  the  administrator  and  is  in  the  hands  of  the  guar- 


1  Lyne  v,  Perrin,  81  S.  W.  (Ky.)  869.  843 ;  State  v.  Raddiff,  99  Mo.  609,  615 ; 

3  State  V.  Branch,  126  Mo.  448.  Livermore  v.  Bemis,  2  Allen,  394  (hold- 
*  State  V,  Brown,   73  N.  C.  81  ;  Mc-  ing  that  the  administrator  of  a  deceased 

Williams  v.  Norfleet,  63  Miss.  183  ;  Harris  guardian  and  executor  cannot  exonerate 

V.  Harrison,  78  N.  0. 202,  212.  the  sureties  of  the  executor,  and  render 

4  SchouL  Dom.  Rel.  §  367.  liable  those   of  the  guardian,   bj  trans- 
^  McKinnon  v.  McKinnon,  81  N.  C.  ferring  to  the  guardian's  account  a  legacy 

201 .  before  the  same  is  payable  to  the  legatee) ; 
«  Allen  t7.  Croslaud,  2  Rich.  Eq.  68, 74  Ballard  r.  Bmmmit,  4  Strob.  £q.  171 
(holding  that  the  sureties  on  a  guardian's  (money  received  through  mistake) ;  State 
bond  were  not  liable  for  the  corpus  of  a  v.  Bond,  121  Ind.  187  (payment  made  to 
legacy  to  an  infant,  payable  when  twenty-  guardian  by  mistake) ;  Grimes  v.  Corn- 
one  years  of  age,  which  was  paid  to  the  monwealth,  4  Litt.  1,  4,  holding  surety 
guardian  before  the  legatee  reached  that  not  liable  for  proceeds  of  sale  of  land  sold 
age  ;  but  that  they  were  liable  for  the  before  authorization  of  sale  by  statute, 
interest  on  the  legacy,  because  such  inter*  ^  Carr  r.  Askew,  94  N.  C.  194,207; 
est  was  properly  payable  to  the  guardian) ;  Burke  v.  Turner,  90  N.  C.  .'(88,  holding 
to  same  effect :  Hindman  v.  State,  61  Md.  sureties  liable  under  similar  circum- 
471,  475;   Hinckley  v.  Judge,  45  Mich,  stances. 
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dian,  and  his  sureties  are  liable  therefor.^  So  where  a  guardian 
surrendered  his  office  in  March  to  one  whom  he  supposed  to  be 
his  successor,  but  who  was  not  regularly  appointed  until  the 
following  December,  but  acted  as  such  in  good  faith,  the  manage- 
ment of  the  estate  from  March  to  December  must  be  treated  as 
the  exercise  of  an  agency  of  the  former  guardian,  whose  bond  is 
responsible  for  any  loss  arising  therefrom.^  Although  sureties 
may  not  be  held  liable  for  misappropriation  of  assets  made  before 
they  became  sureties,  yet  if  one  by  his  own  wrong  constitutes 
himself  the  debtor  to  a  minor  and  is  then  appointed  so  for  a  debt 
his  guardian,  it  is  a  breach  of  his  duty,  and  therefore  ^7^^^  ^1^'°°' 
of  his  bond,  if  he  fail  to  charge  himself  as  such  guar-  **®i„^{*JJi^"  *P" 
dian  with  a  sum  of  money  equivalent  to  his  indebted-  guardian, 
ness  to  the  ward ;  he  will  in  law  be  deemed  to  have  transferred 
to  himself  such  money  in  his  representative  capacity,  for  which 
his  sureties  will  be  held  liable.^  And  so  the  sureties  are  liable 
for  money  of  the  ward  which  the  guardian  improvidently  loans 
out  on  insufficient  security,  although  the  guardian's  administrator, 
after  his  death,  tenders  the  note  given  by  the  borrower  to  the 
new  guardian.*  And  for  a  conversion  of  the  ward's  funds  to  his 
own  use,  the  guardian's  sureties  are  liable,  notwithstanding  a 
succeeding  guardian,  or  the  administrator  of  the  converting 
guardian,  might  also  be  liable.^ 

But  the  sureties  are  not  liable  for  the  non-payment  of  a  note 
given  by  the  guardian,  and  signed  by  him  as  guardian,  for  board 
and  tuition  of  his  ward.^ 


1  Todd  ».  Davenport,  22  S.  C.  147, 150. 

s  Jennings  v.  Copeland,  90  N.  C.  572, 
576. 

»  Sargent  v.  Wallis,  67  Tex.  483,  487, 
the  conrt  applying  the  doctrine  stated  in 
the  text  eqoally  to  executors,  administra- 
tors, and  goardians ;  it  is  to  be  noticed, 
however,  that  the  liability  of  sureties  of 
executors  and  administrators  in  this  re- 
spect is  different  in  different  States;  in 
some  of  them  it  is  held  that  debts  due  to 
a  deceased  person  by  his  executor  or  ad- 
ministrator constitute  assets  in  favor  of 
the  estate  as  so  much  money;  while  in 
other  States  they  are  treated  like  other 
choses  in  action,  and  the  sureties  are  not 
liable  if  the  principal  in  the  bond  was,  at 
the  time  of  his  appointment,  insolvent,  and 
remained  so  until  the  time  of  acconnting : 


see  Woemer  on  Am.  Adm.,  §§  311,  512. 
So  in  a  recent  Kentucky  case,  the  court 
seems  careful  to  qualify  the  liability  of  the 
surety  for  the  guardian's  debt  before  ap- 
pointment, to  a  case  where  the  principal  is 
solvent,  and  hence  able  to  pay :  Black  i\ 
Kaiser,  16  Southwestern,  89.  See  also 
Fogarty  v.  Ream,  100  111.  366, 377,  where 
the  surety  was  not  permitted  to  show  that 
the  money,  with  which  the  insolvent  prin- 
cipal charged  himself  a?  due  to  his  ward, 
had  been  squandered  before  he  was  ap- 
pointed guardian. 

4  Richardson  v.  Boynton,  12  Allen, 
138,  140. 

^  State  V.  Gilmore,  50  Mo.  App.  353. 

^  McKinnon  v,  McKlnnon,  81  N.  C 
201, 203. 
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In  many  of  the  States,  gaardians  are  required  to  give  special 
bonds  on  applying  for  leave  to  sell  the  ward's  real  estate.^  Where 
such  bond  is  required  by  statute  as  a  prerequisite  to  the  sale,  or  by 
order  of  the  court,  the  sale  may  be  void,*  in  which  case  the 
Relative  liabii-  omissiou  to  give  the  spccial  bond  is  held  not  to  con- 
ity  of  suretiea     stitutc  a  breach  of  the  general  bond  ;^  but  for  money 

on  geDeral  and  <•  * 

on  special         received  for  the  rent  of  lands  leased  by  the  guardian, 

notwithstanding  the  requirement  of  the  statute  of  a 
special  bond  in  such  case,  the  sureties  on  the  general  bond  are 
liable ;  the  leasing  of  the  land  without  giving  the  special  bond  is 
itself  a  breach  of  the  general  bond.^  But  where  a  guardian  has 
given  both  a  general  guardianship  bond  and  a  special  bond  to 
account  for  the  proceeds  of  the  sale  of  real  estate,  the  question 
Where  the  oftcu  ariscs  whether  the  sureties  on  the  one  or  those 
guardian  haa     qq  ^hc  Other  boud  are  liable  for  the  proceeds  not  ac- 

given  a  general  '^ 

bond  and  also    counted  for  by  the  principal,  or  for  any  loss  suffered 

a  special  sale  •>  i.  i.  ^ 

bond,  the  latter  by  the  ward  ou  account  of  negligence  or  bad  faith  in 

and  not  the  11.  *  -\»         .  n       o  i_      i         •      !_•  i 

former  are  lia-  Selling  Or  failmg  to  Sell.  sSchoulcr,  m  his  work  on 
8?oVof  SJT*'"  Domestic  Relations,  suggests  that  the  best  authority 
ceedsof  sale,  }g  j^  favor  of  charging  the  latter  and  not  the  former 
sureties  for  the  guardian's  misapplication,  of  the  proceeds  of  sale.^ 
This  view  is  sustained  by  the  reasoning  of  courts,  that  the  con- 
version of  real  into  personal  estate  is  not  regarded  as  among  the 
general  duties  or  functions  of  a  guardian,  the  due  performance  of 
which  is  guaranteed  by  the  sureties  on  a  general  guardian's  bond, 
but  as  a  special  trust,  superadded  to  that  of  guardian,  placing  in 
the  hands  of  the  guardian  for  special  purposes,  independently 
of  the  guardianship,  to  be  separately  accounted  for,  the  proceeds  of 
the  sale ;  and  as  a  condition  precedent  to  which  he  is  to  give  bond 
with  sureties  conditioned  to  observe  the  requirements  of  the  law 
in  the  sale  and  to  invest  and  account  for  the  proceeds  according 
to  law.*    From  which  it  follows  that  for  the  proceeds  of  such 


^  See  post,  §  76,  as  to  requirement  of 
special  bond. 

2  Vanderbarg  o.  Williamson,  52  Miss. 
233,  235  ;  Williams  r.  Morton,  38  Me.  47, 
50 ;  Williams  r.  Reed,  5  Pick.  480  j  Mc- 
Keerer  v.  Ball,  71  Ind.  398, 406. 

»  Williams  v.  Morton,  38  Me.  47 ;  Ly- 
man V.  Conkej,  I  Mete  (Mass.)  317,  321 ; 
Shelton  v.  Smith,  3  Baxt.  82  ;  Warwick  w. 
State.  5  Ind.  350,  352 ;  Andrews'  Heirs,  3 


Humph.  592 ;  Commonwealth  v»  Praj,  125 
Fa.  St.  542. 

*  Wann  v.  People,  57  111.  202,  205. 

^  Schonl.  Dom.  Rel.  §  369. 

«  Blauser  v.  Diehl,  90  Pa.  St.  350 ;  Ly- 
man V.  Conkey,  I  Met.  317,  321  (a  case 
firrowing  out  of  the  gaardianship  of  a  lun- 
atic, but  in  every  respect  applying  to  that 
over  a  minor) ;  Madison  County  v.  John- 
ston, 51  Iowa,  152 ;  Reno  u.  Tyson,  24  Ind. 
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sale  the  sureties  on  the  general  guardian's  bond  are  not,  and  the 
sureties  on  the  special  bond  are,  liable.^    And  the    , , 

,         although  the 

sureties  on  the  special  bond  cannot  escape  liability  guardian  has 
by  showing  that  the  guardian  charged  himself  with  seiffith  the" 
the  proceeds  of  the  sale,  in  his  annual  settlement,  and  p~*^*^*- 
that  at  the  time  of  making  such  settlement  he  had  the  money  in 
his  possession ;  ^  nor  does  the  production  of  the  purchase-money 
to  the  court  discharge  the  sureties,  if  it  was  withdrawn,  and  not 
paid  to  the  parties  entitled  to  receive  the  same.^    It  is  obvious, 
however,  that  the  sureties  on  the  special  bond  are  not,  g^^  .j  ^^^ 
and  those  on  the  general  bond  are,  liable  for  such  «»**  purpose  or 

trust  has 

proceeds  when  they   come   into   the   hands  of   the  ceased,  the 
guardian  as  such^  that  is  to  say,  where  the  special  melf^e  liable^ 
purpose  or  trust  has  ceased,  and  nothing  remains  to  ^uent  conver- 
be  done  but  for  the  guardian  to  pay  the  money  to  the  "°"' 
ward  or  to  a  successor ;  *  or  where  the  sale  was  by  order  of 
another  court,^  or  on  the  petition  of  some  other  person.®     And 
this  on  the  theory,  that  where  the  right  of  receiving  a  fund  as 
general  guardian,  and  the  duty  to  pay  it  as  special  guardian,  or 
trustee,  unite  in  the  same  person,  the  law  presumes  a  perform- 
ance of  the  duty,  unless  the  duty  to  pay  has  been  extinguished 
before  the  duty  devolved  upon  him  as  general  guardian  to  transfer 
the  fund  to  himself  in  that  capacity.^    And  so  where  money  was 
paid  to  a  guardian  by  the  purchaser  of  land,  on  condition  that  the 
sale  be  approved  by  the  court,  and  the  sureties  on  the  guardian's 


56,  59 ;  State  v.  Harbridge,  43  Mo.  App. 
16,  citing  many  cases,  19. 

^  Madison  County  v.  Johnston,  51  Iowa, 
152,  citing  many  authorities,  p.  155; 
Brooks  V,  Brooks,  11  Gushing,  18,  23; 
Potter  V.  State.  23  Ind.  607,  609,  referring 
to  earlier  Indiana  cases ;  Bnnce  v.  Bunce, 
65  Iowa,  106 ;  Morris  v.  Cooper,  35  Kans. 
156,  160;  Henderson  v.  Coover,  4  Nev. 
429, 433 ;  Andrews'  Heirs,  3  Humph.  592 ; 
Judge  V.  Toothaker,  83  Me.  195 ;  Williams 
V.  Morton,  38  Me.  47,  51 ;  Muir  v.  Wilson, 
Hopk.  Ch.  512;  McKim  v.  Morse,  130 
Mass.  439;  Shelton  v.  Smith,  3  Baxt.  82; 
the  fact  that  the  surety  bought  the  land 
and  paid  the  guardian  for  it  is  no  defence 
to  his  liability:  Winlock  v.  Winlock,  1 
Dana,  382. 

*  State  V.  Colman,  78  Mo.  684.  It  would 
seem  to  result  from  .this  case  that  under 


these  circumstances  the  sureties  on  both 
the  general  and  the  special  bond  ought  to 
be  held  liable;  and  see  the  cases  tn/ra, 
holding  the  general  bondsmen  liable  if  the 
money  came  into  the  guardian's  hand  as 
such. 

«  State  V.  Seele,  21  Ind.  207. 

*  Fay  V.  Taylor,  11  Mete.  (Mass.)  529, 
534 ;  Smith  v.  Gummere,  39  N.  J.  Eq.  27, 
35;  Tuttle  v,  Northrop,  44  Oh.  St.  178, 
183. 

»  Taylor  v.  Taylor,  6  B.  Mon.  559,  ap- 
proving Withers  v.  Hickman,  6  B.  Mon. 
292,  in  both  of  which  cases  bond  had  been 
taken  by  the  Chancellor  ordering  the  sale. 

8  Colbum  0,  State,  47  Ind.  310, 313; 
Hooks  V,  Evans,  68  Iowa,  52. 

7  Gray  v.  Brown,  1  Rich.  (S.  C.)  351. 
359,  affirmed  in  Pratt  v.  McJunkin,  4  Rich. 
(S.  C.)  5,  8. 


134  OF  THE  GUARDIANSHIP  BOND.  §  41 

general  bond  were  released  by  the  giving  of  a  new  bond  before 
approval  of  the  sale,  it  was  held  that  the  sureties  on  the  old  bond 
were  not  liable  for  conversion  of  the  money,  because  the  guardian 
had  no  authority  to  receive  ihe  money  until  the  confirmation  of 
the  sale,  which  took  place  after  the  new  bond  had  been  given.^ 
For  the  same  reason,  it  was  held  that  where  a  guardian,  licensed 
to  sell  real  estate  for  the  purpose  of  investment,  did  not  duly 
invest,  but  charged  himself  with  the  proceeds  and  with  interest 
thereon  from  year  to  year  in  his  general  guardianship  account, 
he  was  responsible  for  such  proceeds  on  the  special  bond,  but  for 
the  interest  thereon  upon  his  general  bond.^  The  sureties  on  a 
general  bond  are  liable,  as  well  as  those  on  a  special  bond,  for 
the  sale  of  real  estate,  if  the  different  funds  have  been  so  mixed, 
and  the  account  so  kept  that  a  proven  defalcation  cannot  be  iden- 
tified with  either  fund.^ 

But  there  are  decisions  holding  the  special  bond  given  for  the 
sale  of  the  ward's  real  estate  to  be  merely  cumulative  or  addi- 
Sureties  on  tional  to  the  original  general  bond,  and,  therefore,  the 
Cm  ™rimariiy,  Sureties  on  the  special  bond  not  liable  until  the  remedy 
on  the  special     q,|  ^\^q  general  bond  has  been  exhausted.*    These  cases 

bond  condi-  *=* 

tionaiiy,  liable,  procccd,  of  coursc,  upou  the  theory  that  the  original 
guardian's  bond  conditions  a  faithful  performance  of  all  the 
duties  of  a  guardian  to  his  ward,  including  the  paying  over  of  any 
money  received  by  him  for  the  ward,  whether  from  the  sale  of  real 
estate,  or  from  any  other  source.  Where  the  statute  admits  of 
such  construction,  this  is  a  necessary  result ;  for  in  such  case  no 
special  bond  is  necessary,  unless  deemed  so  by  the  court  in  con- 
templating the  increase  of  assets  by  the  sale  of  real  estate  which 
the  original  bond  may  not  be  sufficient  in  amount  to  protect.^  So 
it  has  been  held  in  some  States  that  a  bond  given  by  a  guardian, 
as  required  by  statute,  in  procuring  a  decree  for  the  sale  of  the 
ward's  real  estate,  is  a  precautionary  measure,  as  additional 
security,  and  does  not  discharge  the  sureties  on  the  original 
guardian's  bond,  but  that  the  sureties  in  both  bonds  are  equally 

1  State  0.  Cox,  62  Miss.  786,  790.  »  Wade  v.  Graham,  4  Ohio,  126;  Sal- 

^  Mattooni;.  Cowing,  13  Gray,  387.  yer  i;.  Ross,  15  Ind.  130,  and  Clarke  v, 

«  Yost  V.  State,  80  Ind.  3i)0  (at  least  West,  5  Ala.  117,  128, — all  three  cases 

pro  I'ata) ;    State   v.   Cox,  62   Miss.  786 ;  of  administrator's  sureties,  involving  the 

Tntde  v.  Northrop,  44  Oh.  St.  178, 183.  same  principles  applicable  to  guardian's 

4  Salyer  v.  State,  5  Ind.  202, 206  ;  Hart  sureties, 
v.  Stribling,  21  Fla.  136,  140. 
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liable  to  the  ward  as  joint  sureties.^  Where  the  statute  requires 
no  special  bond  to  be  given  as  a  condition  to  the  sale  of  the  ward's 
real  estate,  the  sureties  on  the  guardian's  general  bond  are  self- 
evidently  liable  for  any  defalcation  in  accounting  for  the  proceeds 
of  such  sale.^ 

The  validity  of  a  special  bond  given  for  the  sale  of  change  of 
a  ward's  real  estate  is  not  affected  by  a  subsequent  do«rnot^- 
change  of  the  terms  of  the  order  of  sale.*  validate  bond. 

The  sureties  on  the  bond  of  a  first  guardian  are  not  released 
from  liabilities  for  his  default  by  the  subsequent  negligence  of  the 
second  guardian  in  failing  to  obtain  payment  of  the  amount  due 
by  the  first  guardian  from  property  standing  in  the  latter's  name.'* 

Where  a  joint  bond  is  given  by  several  persons  ap-  Liability  of 
pointed  guardians  to  the  same  minor,  they  are  liable  Jna^joiQ^bond 
for  the  acts  of  each  other,  unless  the  bond  itself  shows  o^h^^^de- 
that  they  did  not  intend  to  become  bound  for  each  ^*"''>- 
other's  default.*  While  this  principle  is  analogous  to  that  gov- 
erning joint  bonds  of  executors  and  administrators,^  resting  upon 
the  doctrine  that  although  there  is  no  joint  liability  for  the  sepa- 
rate acts  of  joint  executors  or  administrators,  yet  having  given  a 
joint  bond,  each  one  of  the  principals  has  made  himself  liable 
as  surety  for  the  separate  acts  of  each  of  the  others,  and  that  the 
proper  course  to  avoid  such  liability  is  for  each  of  the  joint  guar- 
dians to  give  a  separate  bond,  it  has  not  received  universal  sanc- 
tion. Chancellor  Sanford,  in  the  thoroughly  considered  case  of 
Kirby  v.  Turner,^  points  out  that  the  bond  does  not  create  the 
trust,  nor  define  its  nature  and  powers,  nor  vary  the  obligations 
of  the  guardians  as  defined  by  the  law  ;  that  it  binds  them  accord- 
ing to  their  legal  obligations  as  guardians  only,  rendering  them 
jointly  liable  for  joint  acts,  and  each  severally  for  his  own  acts ; 
and  that  the  principals  in  such  bond,  though  expressed  to  be  joint 
and  several,  do  not  become  sureties  for  each  other.® 


1-  Elbert  V.  Jacoby,  8  Bosb,  542,  citing 
Withers  v.  Hickman,  6  B.  Mon.  292 ;  State 
V,  Cox,  62  Miss.  786,  790. 

>  State  V.  Bilby,  50  Mo.  App.  162. 

^  Steyenflon  v.  State,  69  Ind.  257,  af- 
firmed in  Stevenson  o.  State,  71  Ind.  52, 
54. 

*  Commonwealth  v.  Jolins,  34  Atl.  (Fa.) 
21. 

*  Williama  v»  Harrison,  19  Ala.  277, 


283;  Freeman  o.  Brewster,  93  Ga.  648, 
651. 

^  See  Woerner  on  A  dm.  §  258. 

f  Hopk.  Ch.  309. 

•  The  words  "jointly  and  severaUy," 
contained  in  the  bond,  are  constrned  as 
referring  to  the  natare  of  their  functions, 
which  are  joint  and  several;  that  under 
a  literal  construction  of  the  statute  each 
one  of  the  joint  guardians  would  be  re- 
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The  liability  of  sureties  on  guardians'  bonds,  whether  in  a  suit 
at  law  on  the  bond,  or  proceedings  in  the  Probate  Court,  or  in 

a  court  of  chancery,  is  self-evidently  limited  to  the 
beyoud  penalty  expressed  in  the  bond,^  plus  interest  thereon 

^'  after  the  liability  of  the  surety  was  fixed  and  ascer- 

tained.^ ^^  It  is  a  settled  rule  of  law,"  says  Mitchell,  J.,  in  the 
case  of  Tomlinson  v.  Simpson,^  ^  that  a  surety  is  not  to  be  held 
beyond  the  terms  of  his  contract.  The  claim  against  him  is 
strictisaime  juris.  Nothing  can  be  clearer,  both  upon  principle 
and  authority,  than  that  the  liability  of  a  surety  is  not  to  be  ex- 
tended by  implication  beyond  the  precise  terms  of  his  bond.  To 
the  ex.tent  and  in  the  manner  pointed  out  in  his  obligation,  he  is 
bound,  and  no  further.  He  has  a  right  to  stand  on  the  very  terms 
of  his  contract."  On  the  same  principle  it  was  held  that  a  guar- 
dian, who  was  a  widow  entitled  to  dower  in  the  premises  sold, 
could  not  lawfully  increase  the  liability  of  her  sureties  on  the  bond 
given  by  her  in  the  proceedings  of  sale,  by  voluntarily  relinquish- 
ing her  right  of  dower.*  This  seems  to  be  the  American  doctrine 
applicable  to  actions  on  penal  bonds.^  In  Pennsylvania,  it  is 
held,  that  where  a  surety  becomes  such  upon  an  agreement  made 
with  the  mother  of  the  wards  and  their  counsel,  under  sanction 
of  the  court,  after  the  guardian  and  original  sureties  had  become 
insolvent,  that  he  was  not  to  be  held  li«able  beyond  tlie  balance  in 
favor  of  the  wards  shown  by  the  accounts  then  filed,  the  agree- 
ment is  binding  upon  the  wards  ;  and  that  they  cannot  have  the 
benefit  of  the  surety's  obligation  and  yet  repudiate  the  conditions 
upon  which  it  was  assumed.* 

So  the  well-known  principle,  that  any  agreement  between  credi- 
tor and  principal,  which  varies  essentially  the  terms  of  the  contract 
by  which  the  surety  is  bound,  without  the  consent  of  the  surety, 
will  release  the  surety's  liability,^  is  fully  applicable  to  sureties 


quired  to  giye  a  separate  bond,  and  that 
where  all  give  a  joint  and  several  bond,  it 
mast  have  the  effect  of  separate  bonds, 
rendering  all  liable  for  their  joint  acts,  and 
each  for  his  own  separate  act:  Kirbj  v. 
Turner,  Hopk.  Ch.  309,  331  e^  seq, 

1  Anthony  v.  Estes,  101  N.  C.  541,  545 ; 
Wilson's  Case,  38  N.  J.  Eq.  205,  207; 
Meadows  v.  State,  114  Ind.  537. 

a  Wilson's  Case,  38  N.  J.  Eq.  205,  207 ; 
Tyson  V.  Sanderson,  45  Ala.  364,  369; 


Commonwealth  v.  Forney,  3  Watts  &  S. 
353,  358;  Clark  v,  Wilkinson,  59  Wis. 
543,  553. 

>  33  Minn.  443,  446. 

^  Chandler  v,  Birkholm,  44  N.  J.  Eq. 
554,  561. 

'  Long  V,  Long,  16  N.  J.  Eq.  59,  65, 
and  authorities  there  cited. 

^  Woomer's  Appeal,  alias  Spath's 
Estate,  144  Fa.  St.  383,  387,  390. 

7  2  Brant  on  Suretyship,  p.  552,  §  87a 
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on  guardians'  bonds.  If,  therefore,  an  agreement  between  the 
guardian  and  his  ward,  that  the  property  in  the  guardian's  hands, 
instead  of  being  turned  over  to  his  ward,  may  be  retained  by  the 
guardian  and  used  in  his  business,  or  in  the  joint  business  of  him 
and  his  ward,  be  binding  on  the  ward,  without  the  consent  of  the 
guardian*s  surety,  the  latter  is  thereby  released  from  liability  on 
his  bond,^  and  may  plead  such  agreement  as  a  release  in  an  action 
on  his  bond  ;  and  the  invalidity  of  such  agreement,  if  relied  on  as 
a  defence  to  the  plea,  should  be  set  up  in  reply,  and  proved  by 
the  plaintiff.^ 

In  equity  the  court  will,  according  to  well-settled  principles, 
subject  the  estate  of  a  deceased  guardian  or  committee  in  the 
hands  of  his  personal  representative  before  decreeing  against  his 
sureties.* 

§  42.    Duration  of  LiabUity  of  Sareties  on  Guardians'  Bonds.  —  As 

the  sureties  on  a  guardian's  bond  are  liable  for  all  the  property 
that  has  come  to  the  hands  of  their  principal,  or  ought  guretieg*  ^c- 
to  have  come  to  his  hands  by  the  exercise  of  due  dili-  «"»«<*  liability 

u06S  not  C6H80 

gence,  so  their  liability  continues  as  long  as  that  of  with  the  cessa- 
the  guardian ;  nor  does  it,  for  any  liability  accrued,  principal's 
terminate  when  the  authority  of  the  guardian  ceases,  *"'  °"^^' 
either  by  his  or  his  ward's  death,  his  resignation  or  removal,*  or, 
it  may  be,  even  when  the  remedy  against  the  principal  is  barred. 
For  the  rule,  that  mere  indulgence  to  the  principal  debtor,  at  the 
will  of  the  creditor,  however  long  continued,  and  whatever  may 
be  the  consequence,  will  not  operate  to  discharge  a  surety,^  is  held 
applicable  to  sureties  on  guardian's  bonds.^     Hence,  since  the 


I  People  V,  Seelye,  146  HI.  189, 224. 

3  People  17.  Seelye,  146  HI.  189, 225. 

«  Pannill  p.  CaUoway,  78  Va  387,  397. 

*  Thus  a  gaardian,  having  resigned, 
who  is  reappointed  in  another  county, 
where  he  gives  bond  and  charges  himself 
with  the  sums  in  his  hands  under  his  first 
appointment,  does  not  thereby  discharge 
his  first  bondsmen  from  liability  for  a 
pre\'iou8  defalcation :  Yost  v.  State,  80 
Ind.  350 ;  to  same  effect :  Naugle  v.  State, 
101  Ind.  284,  287;  Bell  v.  Budolph,  70 
Miss.  234,  240.  In  Louisiana,  the  record- 
ing of  a  tutor's  bond  makes  it  a  lien  to 
secure  the  debt  to  the  ward;  and  it  is 
held  that  the  omission  to  mention  this 


mortgage  in  the  homologation  of  the  tu- 
tor's account  does  not  impair  the  validity 
of  the  mortgage :  Taylor  v.  Marshall,  43 
La.  An.  1060. 

*  Schroeppell  v.  Shaw,  3  N.  Y.  446, 
455;  Humphreys  v.  Crane,  5  Cal.  173, 
175;  King  v.  State  Bank,  9  Ark.  185, 189. 

®  Ashby  V.  Johnston,  23  Ark.  163,  fol- 
lowed in  Smith  v.  Smithson,  48  Ark.  261. 
Obviously,  this  rule  does  not  apply  where 
the  ward  extends  the  time  of  payment  by 
a  valid  contract  for  a  valuable  considera- 
tion, without  the  consent  of  the  surety,  in 
which  case  the  latter  is  discharged  :  Hart 
V.  Stribling,  25  Fla.  435,  451. 
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sureties  are  liable  for  the  money  and  property  of  the  ward  in  the 
Sureties  liable  l^^^ds  of  the  guardian  at  the  time  of  his  death,^  it  is 
without  pre-      hqI;  necessary  that  an  action  should  be  resorted  to 

Tious  action  ■' 

against  the        against  his  representatives  before  the  action  will  lie 

against  the  sureties  ;^  nor  that  a  previous  demand  be 
made ;  ^  but  whether  they  are  discharged  because  the  obligees 
X . ,..,.     *       omitted  to  prosecute  their  claim  against  the  estate  of 

Liability  after  ° 

principal's        the  dcccascd  guardian  until  barred  by  the  statute  of 

death 

non-claim,  has  been  diflFerently  held.*  The  liability 
of  the  surety's  estate  continues  for  any  default  of  the  principal  com- 
mitted after  the  sureties'  death,  until  the  authority  of  the  guardian 
ceases.^  The  act  of  a  guardian  inducing  his  ward,  on  attaining 
majority,  to  accept,  in  payment  of  the  amount  shown  to  be  due  on 
the  guardian's  account,  a  worthless  note  and  mortgage,  is  a  viola- 
tion of  his  duty  for  which  his  sureties  are  liable,  though  the 
account  rendered  was  correct.®  And  while  sureties  are  liable  for 
an  amount  found  to  be  due  the  ward  in  a  settlement  between  him 
and  his  guardian,  and  are  not  discharged  by  a  decree  of  discharge, 
made  by  the  consent  of  the  ward,  obtained  by  fraudulent  repre- 
sentations, yet  they  are  not  liable  for  costs  of  an  action  to  set  aside 
such  decree,  where  the  settlement  itself  is  not  complained  of ;  the 

1  See  ati/e,  §  41.  387;   Hichardson  v.  BoTnton,  12  AUen, 

9  State  t;.  Thorn,  28  Ind.  306,310.  138;  Moore  t;.  Wallis,  18  Ala.  458,  463; 

*  Higgius  V.  State,  87  Ind.  282,  286  ;  Anderson  v.  Thomas,  54  Ala.  104  ;  Hutch- 

Bachananv.  State,  106  Ind.  251,  255,  citing  craft  r.  Shrout,  1  Th.  B.  Mon.  206.     In 

earlier  Indiana  cases ;  Rogers  v.  Mitchell,  New  York,  where  before  the  statute  of 

1  Mete.  (K J.)  22,  26,  holding  that  where  1877  the  death  of    a   joint  surety  dis- 

action  is  brought  against  the  guardian's  charged  his  estate  from  all  liability  under 

executor,  and  also  against  the  sureties  on  such  contract,  it  is  held  that  the  amend- 

the  guardian's  bond,  without  demand  of  ment  of  the  statute  providing  that  the 

the  executor,  the  executor  may  compel  estate  of  a  joint  surety  shaU  not  be  dis- 

the  plaintiff  to  dismiss  as  to  him,  but  the  charged  by  his  death,  did  not  affect  a 

latter  may  proceed  against  the  sureties,  bond  given  prior  thereto,  and  that  the 

So  it  is  held  that  a  ward  need  not  notify  death  of  a  joint  surety  in  1887  discharged 

the  sureties  on  his  guardian's  bond  as  to  his  estate  from  liability :  Douglass  t;.  Fer- 

the  guardian's  dishonesty  in  making  final  ris,  18  N.  Y.  Supp.  685,  689 ;  but  this  priu- 

settlement,  in  order  to  hold  them  liable :  ciple  has  no  application  to  a  several,  as 

Douglass  V.  Ferris,  infra,  well  a«  joint,  bond :  Douglass  v.  Ferrisi 

«  Affirmed  in  Glass  v,  Woolf,  82  Ala.  138  N.  Y.  192,  207.  citing  other  authori- 

281 ;  and  see  Brooks  i;.  Rayner,  127  Mass.  ties.    In  Brooks  v.  Rayner,  127  Mass.  268, 

268 ;    negatived    in  Ashby  v.  Johnston,  it  was  held  that  a  bill  in  equity  does  not 

supra ;   Chapin  r.  Livermore,   13  Gray,  lie  in  such  case  because  application  should 

561 ;  Smith  v.  Smithson,  48  Ark.  261.  be  made  to  the  Probate  Court  under  the 

fi  Voris  V.  State,  47  Ind.  345,  349,  af-  Massachusetts  statute, 
firmed  in  Cotton  v.  State,  64  Ind.  573,         •  Douglass  v.  Ferris,  18  N.Y.  Supp. 

578;  Wood  v,  Leland,  1  Mete  (Mass.)  685,689. 
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guardian  having  accounted,  after  the  ward's  majority,  subsequent 
transactions  are  not  covered  by  the  bond.^ 

The  fact  that  the  ward  signed  a  receipt  in  full  for  the  money 
found  to  be  due  her  on  final  settlement  does  not  estop  her,  after 
the  lapse  of  six  or  seven  years,  from  asserting  her  claim  against 
the  sureties  on  the  guardian's  bond.  It  is  no  defence  to  the 
surety,  that  at  the  time  of  the  guardian's  death  there  were  assets 
sufficient  to  pay  the  amount  due  his  ward,  which  assets  came  to 
the  hands  of  his  administrator,  and  were  by  him  wasted ;  ^  or 
that  the  ward  delayed  action,  after  arriving  at  age,  to  compel  the 
guardian  to  settle  his  account  in  the  Probate  Court,  although  the 
guardian  has,  in  the  mean  time,  become  insolvent.^  It  is,  of 
course,  no  defence  to  a  surety  on  the  guardian's  bond,  that  the 
money  was  squandered  by  the  guardian  with  his  ward's  consent* 
The  subject  of  the  relative  liability  between  sureties  on  the  bond  of 
a  guardian,  and  those  of  a  successor  after  his  removal  or  death, 
and  between  those  on  an  original  and  on  an  additional  guardian's 
bond,  and  between  those  of  a  guardian,  and  of  the  same  person  as 
administrator  of  his  deceased  ward,  will  be  considered  later  on.^ 

But  sureties,  although  liable,  it  may  be,  for  moneys  received  by 
the  guardian,  or  due  by  him  to  his  ward,  before  the  sureties  not 
execution  of  the  bond,  are  not  liable  for  what  he  has  l^^^^  acts"" 
received  or  done  after  the  expiration  of  his  authority.®  tion'ofYia™' 

Actions  on  guardian's  bonds  are  barred  by  the  stat-  authority. 
ute  of  limitations,  which  is,  in  some  States,  different  from  the 
general  statute.     Thus,  for  instance,  it  was  at  one   j^.^.^  .^^  ^^ 
time  held  in  Indiana,  that  actions  on  guardians'  bonds  actions  against 
are,  by  analogy  with  bonds  of  executors  and  adminis-  guardians' 


bo 


nds. 


trators,  barred  in  three  years  from  the  final  settle- 
ment ;  ^  but  in  a  later  case  it  is  held  that  the  statute  of  limitations 


1  DoQglass  V.  Ferris,  138  N.  T.  192, 
208. 

'  Hnmphrej  v.  Humphrej,  79  N.  C. 
396. 

^  Newton  v.  Hammond,  38  Oh.  St. 
430,  437 ;  Walling's  Case,  35  N.  J.  Eq. 
105,  107.  See  to  similar  effect :  Douglass 
V.  Ferris,  supra. 

*  Judge  of  Probate  v.  Cook,  57  N.  H. 
450. 

^  Post,  §  43.  See  also  §  102,  as  to  ac- 
counting where  one  succeeds  himself  in  a 
new  fiduciary  capacity. 


®  Merrells  v.  Phelps,  34  Conn.  109, 112; 
Shelton  v.  Smith,  3  Bazt.  82,  84. 

In  Virginia,  it  was  held  that  sureties 
were  liable  for  moneys  paid  to  a  guardian 
whose  powers  had  been  revoked,  if  the 
payment  was  made  in  good  faith  without 
knowledge  of  the  revocation,  the  party 
paying  believing  the  guardian  to  be  so 
in  fact:  Sage  i\  Hammonds,  27  Gratt. 
651,  660. 

7  State  V.  Hughes,  15  Ind.  104  (the 
ward  being  of  age  and  under  no  dis- 
ability). 
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in  favor  of  the  obligors  on  a  guardian's  bond  is  six  years  from  the 
time  the  cause  of  action  accrued,  but  the  ward  is  allowed  two 
years  after  attaining  majority.^  So,  by  statute,  in  North  Caro- 
lina, the  plea  of  limitation  in  bar  after  three  years  is  good  in 
favor  of  sureties,  though  not  in  favor  of  the  guardian.^  In 
Massachusetts,  the  action  on  the  guardian's  general  or  special 
bond  is  barred  after  four  years  from  the  cessation  of  the  guar- 
dian's authority,  whether  by  removal,  resignation,  death  of  the 
guardian,  or  marriage  of  a  female  guardian,  majority  of  the  ward, 
or  otherwise.^  So  in  Michigan,*  Ohio,^  South  Carolina,®  Texas,^ 
and  Vermont,  action  on  the  guardian's  bond  is  barred  on  the  ex- 
piration of  four  years  after  the  discharge  of  the  guardian;'*  in 
Kentucky,  five,^  and  in  Louisiana  four,  years  after  tho  ward's 
majority .^^  And  it  is  held  in  Kentucky  that  a  delay  of  four 
years  after  knowledge  of  fraud  in  obtaining  a  discharge  from  the 
ward  will  estop  the  obligee  in  the  bond  as  against  the  suretics.^^ 
In  Mississippi,  the  statute  of  limitations  begins  to  run  in  favor  of 
principal  and  surety  after  the  guardian  has  made  final  settlement 
with  the  proper  court,  and  the  remedy  is  barred  in  seven  years ; 
but  if  the  guardian  do  not  denude  himself  of  his  trust  by  a  final 
settlement,  the  statute  does  not  run,  and  neither  he  nor  his  sure- 
ties are  protected  by  it.^^  In  Maryland,  the  period  of  limitation  is 
twelve  years,^  and  begins  on  the  day  of  the  ward's  majority.^* 

In  the  absence  of  a  statutory  limitation  of  suits  on  guardian's 
bonds,  the  limitation  prescribed  for  suits  on  sealed  instruments  is 
applicable.^^  The  limitation  runs  from  the  time  the  cause  of 
action  accrues,  and  not  from  the  date  of  the  bond;  the  cause 
of  action  does  not  accrue  until  there  is  a  breach  of  the  bond,^®  and 
though  a  breach  of  the  bond  have  occurred  which  is  barred  by  the 
statute,  this  will  not  bar  the  action  for  subsequent  breaches.^^ 


1  Peelle  v.  State,  118  Ind.  512,  515. 

2  Hodges  V.  Council,  86  N.  C.  181 ; 
WilliaiM  V.  McNair,  98  N.  C.  332;  Nor- 
man v.  Walker,  101  N.  C.  24. 

'  Loring  v.  Alline,  9  Cush.  68. 

^  Tate  V.  Stevenson,  55  Mich.  320,  322. 

*  Favorite  v,  Booher,  17  Oh.  St.  548, 
applying  the  fonr  years'  limitation  in  fa- 
vor of  executors  and  administrators  to 
guardians. 

«  Motes  V.  Madden,  14  S.  C.  488. 

7  Marlow  v.  Lary,  68  Tex.  154, 156. 

8  Probate  Coort  r.  Child,  51  Vt.  82, 85. 


^  Johnson  v.  Chandler,  15  B.  Mon. 
584,  590;  Brunk  v.  Means,  11  B.  Moo. 
214. 

10  Gallion  v.  Keegan,  39  La.  An.  468. 

"  Aaron  w.  Mendel,  78  Ky.  427. 

M  Nunnery  v.  Day,  64  Miss.  457,  459; 
BeU  V.  Rudolph,  70  Miss.  234. 

18  Byrd  v.  State,  44  Md.  492,  501. 

i«  State  i;.  Henderson,  54  Md.  332,  343. 

^  Ragland  v.  Justices,  10  Ga.  65,  74. 

10  Bonham  v.  People,  102  HI.  434. 

17  McEim  v.  WiUiams,  134  Mass.  136. 
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So  in  Missouri,  where  the  statutory  limitation  of  suits  on  bonds, 
notes,  and  other  instruments  in  writing  is  ten  years,  the  statute 
runs  in  favor  of  principal  and  surety  on  a  guardian's  bond  from 
the  date  of  the  final  adjudication  on  the  final  settlement.^ 

It  is  held  that  under  §  5068  R.  S,  U.  S.,  the  con-  uig^^,       j^ 
tingent  liability  of  a  surety  on  a  guardian's  bond  bankruptcy  a 
was  provable  against  him  in  bankruptcy  proceedings  ;  against  the 
and  that  his  discharge  in  bankruptcy  released  him  ■"'^^' 
from  such  liability  under  §  6117  R.  S.  U.  S.  ;^  but  the  liability 
of  the  guardian  is  not  affected  by  his  discharge  in 
bankruptcy.^     But  the  plea  that  the  guardian  had  against  the 
settled  his  account   in  the  Probate   Court,  on    re-  *^""  ^^' 
moval,  and  that  his  successor  had  presented  a  claim  for  the  amount 
found  due,  to  the  assignee  under  the  guardian's  assignment  for 
the  benefit  of  creditors,  and  received  an  equal  quota  from  such 
assignee  in  good  faith  for  the  benefit  of  the  ward's  estate,  was 
held  a  good  plea  in  defence  of  an  action  on  the  bond ;  and  the 
discharge  of  the  guardian  by  the  voluntary  act  of  the  successor,  in 
good  faith,  but  without  the  consent  of  the  sureties,  will  equally 
release  them.* 

So  a  surety  may  compel  the  claim  to  be  proved  in  the  Probate 
Court  within  the  time  prescribed  by  statute,  or  pay  gu^ty  may 
the  demand,  and  cause  it  to  be  allowed  against  the   i?T||"**u  ** 
estate;*  or  obtain  an  order  on  the  ward  to  bring  proceeding 
suit  on  the  bond  within  a  time  to  be  named,  if  after  obH^ee.  or  by 
his  majority  and  after  final  accounting  he  neglects  for  SJardfan's 
an  unreasonable  time  to  do  so,  in  default  of  which  the  i°<ie*>tedne88. 
sureties  may  be  discharged.* 

The  allegation  that  a  guardian  pretended  to  invest  his  ward's 
funds  in  bonds,  without  the  sanction  of  an  order  of  Limitation 
court,  while  in  reality  he  converted  the  money  to  his   in  flvoro?^ 
own  use,  is  a  sufficient  allegation  of  fraud  to  take  the  the  prindp^^a 
action  out  of  the  operation  of  a  statute  of  limitations  ^"d- 
which  excepts  cases  of  fraud.'^ 

The  citation  to  a  surety  requiring  accounting  after  a  decree  on 

1  State  z;.  Hoshaw,  86  Mo.  193, 197.  ^  Ordinary  t;.  Dean,  44  N.  J.  L.  64. 

3  Davis  0.  McCardy,  50  Wis.  569 ;  Reitz         *  Ashby   v,   Johnston,  23  Ark.    163^ 

9.  People,  72  lU.  435 ;  Jones  v.  Knox,  46  165. 
Ala.  53.  *  Vermilya  v,  Bnnce,  61  Iowa,  605. 

•  Maybin,  in  re,  15  N.  Bankr.  R.  468,         ^  Ordinary  v.  Smith,  55  Ga.  15. 
470. 


142 


OF  THE  GUAKDIANSHIP  BOND. 


§43 


final  settlement,  is  not  an  action  at  law  or  in  equity  within  the 
meaning  of  the  statute  of  limitation ;  and  his  response  to  such 
citation,  the  guardian  having  died^  does  not  revive  a  right  to 
recover  from  the  surety  any  unpaid  balance.^ 

§  43.  Relative  ZilablUty  of  Sureties  on  SuccesBlve  Bonds  of 
Guardians. — The  general  rule  is,  that  sureties  are  not  liable  for 
Sureties  not  P&st  defaults  uulcss  made  so  by  the  terms  of  the 
deSdtfunlSs  ^^ud;*  but  wherc  it  is  the  manifest  intention  that 
80  intended.  the  ucw  boud  shall  staud  in  lieu,  or  take  the  place  of 
the  former  bond,  they  are  liable  for  any  previous  misconduct  of 
the  principal.^  So,  where  a  new  or  additional  bond  has  been 
Sureties  on  a  givcu  by  a  guardian,  under  an  order  of  the  Probate 
better^^protTO^  Court  made  either  sua  spontcy  or  in  response  to  the 
tion  of  the        petition  or  motion  of  some  person  in  behalf  of  the 

ward  are  liable    *^  ^ 

as  cosureties     ward.  Or  at  the  instance  of  the  guardian  himself,*  for 

with  those  on    ,,      _     .^  ..         .   ^_  -•,     .    ,  .     .i 

the  old  bond,  the  better  security  of  the  ward  s  mterest,  the  sureties 
tinue  iSbie^^as  0^  the  Original  as  well  as  on  any  later  bond  are  liable 
^h  "hwe  on  ^  co-surctics,  for  any  breach  of  the  bond  happening 
the  new  bond,  either  before  or  after  the  execution  of  the  later  bond. 
The  reason  therefor  is  obvious :  both  bonds  are  given  to  protect 
the  interests  of  the  ward ;  the  latter  to  strengthen  the  security  of 
the  former  bond  deemed  insufficient,  which  is  accomplished  by 
adding  to  the  first  the  security  afforded  by  the  second  bond,  so 
that  the  two  together  may  constitute  the  sufficient  security  con- 
templated by  the  law.  If  the  giving  of  the  new  bond  should 
operate  a  discharge  of  the  sureties  on  the  old  bond,  or  if  the  sure* 
ties  on  the  new  bond  were  held  not  liable  for  a  conversion  before 
the  giving  of  the  new  bond,  the  order  to  give  such  new  bond  might 
operate  disastrously  to  the  ward  instead  of  benefiting  him.^  It 
is  not  necessary,  therefore,  in  a  suit  on  an  additional  bond,  to 
allege  or  show  that  the  security  of  the  original  bond  has  been 


1  People  p.  Stewart,  29  HI.  App.  441. 

3  Farrar  v.  United  States,  5  Feter8,373, 
888;  State  v.  Jones,  89  Mo.  470,  480; 
State  t;.  Finn,  23  Mo.  App.  290,  293; 
Sebastian  r.  Bryan,  21  Ark.  447,  449. 

s  State  V.  Finn,  98  Mo.  532,  537 ; 
Enox  V.  Eeams,  73  Iowa,  286,  288. 

^  Loring  t^.  Bacon,  3  Cush.  465. 

>  McWiUiams  z;.  Norfleet,  60  Miss.  987, 
995 ;  State  i'.  Hull,  53  Miss.  626,  645 ; 
Stevens  v.  Tucker,  87  Ind.  109, 122 ;  Cobb 


V.  Haynes,  8  B.  Mon.  137,  139  ;  State  v. 
Drury,  36  Mo.  281,  286,  pointing  out 
the  plain  intention  of  the  law  "  that  the 
security  should  be  accumulative,  and  not 
an  entire  substitution  of  the  one  bond  for 
the  other ; "  Eichelberger  v.  Gross,  42  Oh. 
St.  549,  553 ;  commented  on  in  Foster  u. 
Wise,  46  Oh.  St.  20,  25 ;  Odom  v.  Owen,  2 
Baxt.  446,  452 ;  Douglass  v.  Kessler,  57 
Iowa,  63 ;  Jones  i;.  Hays,  3  Ired.  Eq.  502, 
507. 
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exhausted ;  ^  nor  are  the  sureties  on  the  old  bond  discharged  by 
the  giving  of  a  new  bond  under  an  order  to  give  other  and  further 
security,  though  the  order  was  made  on  the  petition  of  the  sureties 
on  the  old  bond.^  The  principle  upon  which  the  sureties  of  an 
original,  as  well  as  those  of  an  additional,  bond  are  liable  for 
a  substantially  single  act,  constituting  a  breach  of  both  bonds,  is 
illustrated  in  a  Missouri  case,  in  which  a  guardian,  after  having 
converted  his  ward's  estate  to  his  own  use,  was  ordered  to  give  a 
"  new  and  additional  bond,"  which  was  given  with  new  sureties  to 
the  satisfaction  of  the  court;  but  subsequently  a  successor  was 
appointed,  who  brought  suit  against  the  former  guardian  and  his 
sureties  on  the  f'  new  and  additional  bond  "  and  recovered  judg- 
ment thereon.  In  a  subsequent  suit  against  the  former  guardian 
and  his  sureties  on  the  original  guardianship  bond,  the  defendants 
contended  that  the  settlements  of  the  curator,  made  both  before 
and  after  the  giving  of  the  second  bond,  constituted  judgments 
conclusive  in  exoneration  of  the  sureties  on  the  first  bond ;  and 
that  the  plaintiff,  having  obtained  one  judgment  upon  the  second 
bond,  was  not  entitled  to  have  another  judgment  upon  the  first 
bond  for  the  same  breach.  This  contention  was  overruled  by  the 
court,  holding  that  the  breaches  assigned  in  the  two  suits  are  not 
identical:  those  alleged  in  the  first  suit  (on  the  Breach  nnder 
second  bond)  consisted  merely  in  the  refusal  or  c"yereiono?'^ 
failure  of  the  removed  curator  to  account  for  and  pay  t*»«  ^^^^ 
to  his  successor  the  balance  found  to  be  in  his  hands  by  the  last 
settlement ;  while  those  alleged  in  the  second  suit  (on  the  original 
bond)  averred  a  breach  by  the  conversion  of  the 
ward's  estate  to  the  curator's  use,  so  that  there  was  bonrfor^Tali- 
in  reality  no  estate  of  the  ward  in  his  hands  at  the  ""  *^  ^"™ 
time  of  his  last  settlement,  nor  at  the  time  the  second 
bond  was  given.  Thus,  there  was  a  breach  entitling  the  bene- 
ficiary to  recover  under  the  first  bond,  by  reason  of  the  wrongful 
conversion ;  and  a  breach  entitling  to  a  recovery  under  the  second 
bond,  by  reason  of  the  failure  to  comply  with  the  order  to  turn 
over  the  estate  to  the  successor.^    The  sureties  on  the  last  bond 

^  Alien  V.  State,  61  Ind.  268,  275,  rely-  >  Commonwealth  v.  Cox,  36  Pa.  St.  442, 

ing  on  Shook  v.  State,  53  Ind.  403,  408  (a  444;  McGIothlin  v,  Wjatt,  1   Lea,  717 ; 

case  on  an  adminiBtrator's  sale  bond) ;  the  and  see  Crook  v,  Hudson,  4  Lea,  448,  450, 

new  bond  is  giyen  for  faithf ol  performance  holding  sureties  on  second  bond  primarilj 

of  the  dnties  of  guardian  from  the  begin-  liable, 

ning :  Bell  v.  Jasper,  2  Ired.  Eq.  597,  600«  *  State  v.  Drorj,  86  Mo.  881 ;  State 
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are  liMej  prima  facie^  for  the  amount  shown  to  have  been  in  the 
guardian's  hands  remaining  unaccounted  for,  although  received 
before  the  bond  was  given  ;  but  the  sureties  on  the  prior  bond  may 
be  held  liable  on  proof  that  the  conversion  took  place  during  the 
period  covered  by  it,^  although  the  guardianship  had  been  re- 
voked, and  under  a  new  appointment  of  the  same  person  a  new 
bond  with  new  sureties  had  been  given.* 

But  provision  is  made  in  most  or  all  of  the  States  for  the  relief 
of  sureties  who  may  deem  themselves  in  jeopardy  by  the  conduct 

of  their  principal,  or  for  other  reason ;  they  may 
b^TeiievTd^  apply,  by  petition  or  motion,  to  the  Probate  Court  to 
^bnitv*""       require  the  guardian  to  give  a  new  bond,  or  in  default 

thereof  to  remove  the  guardian."  And  so  relief  may 
be  had  in  a  court  of  equity.*  But  to  effect  the  release  of  a  surety 
on  the  guardian's  bond,  the  statute  must  be  strictly  complied 
with;  and  where  this  is  not  done,  the  declaration  of  the  court 
accepting  one  person  as  surety  for  another  already  bound,  and 
making  an  order  to  discharge  the  latter  from  liability,  is  nuga- 
tory *  In  such  a  case  the  former  sureties  remain  liable  for  any 
a    ,.  act  of  the  guardian  until  the  new  bond  shall  have 

Sureties  con-  ^ 

tjjiue  ^i»We  un.  been  executed  and  approved,^  no  matter  though  the 

given  for  their  court  may  make  an  order  discharging  them,^  for  the 

'*^  court  has  no  authority  to  release  a  surety  by  a  mere 


V.  Fields,  53  Mo.  474,  477 ;  State  n.  Wil- 
liams, 77  Mo.  463,  471.  Bat  in  the  cane 
of  State  V.  Jones,  89  Mo.  470,  479  (on  the 
bond  of  a  guardian  of-  an  insane  person), 
the  principle  distinguishing  the  relative 
liability  on  additional  bonds  given  for  the 
protection  of  the  ward  from  that  on  bonds 
given  for  the  relief  of  sureties  on  the  orig- 
inal bond,  seems  to  be  disregarded,  and 
the  sureties  on  the  additional  bond  exoner- 
ated according  to  the  weU-known  general 
proposition  above  stated,  that  sureties  on  a 
bond  are  not  liable  for  past  defaults,  unless 
made  so  bj  the  terms  of  the  bond. 

1  State  V.  Paul,  21  Mo.  51,  56 ;  Parker 
V,  Medsker,  80  Ind.  155,  158. 

>  Bellune  v.  WaUace,  2  Rich.  L.  80,  82 
(Wardlaw,  J.,  dissenting  on  the  ground 
that  by  the  new  appointment  the  balance 
in  the  hands  of  the  guardian  before  revo- 
cation was  payable  to  him  as  guardian 
under  the  new  appointment,  and  by  opera- 


tion of  law  ipso  facto  discharged  the 
liability  under  the  former  appointment, 
p.  85) ;  Lee  v.  Lee,  67  Ala.  406,  418. 

'  Kenrick  v.  Wilkinson,  18  lud.  206 ; 
Dempsey  v.  Fenno,  16  Ark.  491.  But  the 
relief  will  not  be  granted  on  the  mere 
apprehension  of  loss  or  desire  of  the 
surety  to  be  discharged;  there  must  be 
proof  of  danger  of  suffering  loss:  Cole- 
man V.  Lamar,  40  Miss.  775,  777  ;  imless 
authority  to  relieve  the  surety,  for  other, 
or  without,  reasons,  is  expressly  granted 
by  statute,  as  is  the  case,  for  instance,  in 
Missouri :  Sess.  L.  Mo.  1891,  p.  217. 

*  Howell  V.  Cobb,  2  Coldw.  104. 

»  Overfield  v.  Overfield,  30  S.  W.  994. 

«  Bryant  u.  Owen,  1  Ga.  855, 371 ;  Con- 
over's  Case,  35  N.  J.  Eq.  108. 

'  Polk  V,  Wisener,  2  Humph.  620, 
affirmed  in  Jameson  v,  Cosby,  11 
Humph.  273;  Justices  v.  Woods,  1  Ga. 
84,  87. 


§  43  EELATIVE  LIABILITY   OF  SURETIES.  145 

order  to  that  effect.^  Hence,  where  the  new  bond  is  void,  the 
sureties  on  the  old  bond  are  not  discharged  by  its  approval  ;2  but 
if  approved  in  accordance  with  statutory  provision,  although  the 
new  surety  merely  sign  the  old  bond,  the  old  thereby  becomes  the 
new  bond  as  to  the  new  surety,  saving  the  liability  of  all  the  other 
sureties,  notwithstanding  the  change  in  the  contract,  whether  the 
surety  sign  with  them  or  separately.*  Upon  the  giving  of  the  new 
bond  the  sureties  on  the  old  bond  are  discharged  from  .  ^       .. 

o  out  are  dia- 

liability  for  any  subsequent  acts  of  the  guardian,  charged  from 
although  the  new  security  prove  insufficient,  or  the  subsequent 
bond  fatally  defective,*  but  remain  liable   for  any     ^^^  ^' 
breach  already  incurred,^  while  those  on  the  new  bond  become 
liable  for  any  subsequent,  and  in  most  States  for  any   prior 
breach.^      But  the  liability  of  the  new  sureties,  on  a    ,. 

•'^  '  Sureties  on 

a  bond  given  for  the  relief  of  the  sureties  on  a  new  bond  «». 
prior  bond,  for  breaches  during  the  period  of  the  and  subsequent 
prior  bond,  is  not  so  generally  recognized  J  "**^  ^* 

Where  the  statute  requires  periodical  renewal  of  guardians' 
bonds,  these  are  cumulative  as  to  the  ward;    but  «    ^. 

Sureties  on 

among  themselves  the  sureties  on  the  several  bonds  later  bonds  Ua- 
are  liable  in  the  inverse  order  in  which  the  bonds  those  on  prior 

*         a  bonds. 

are  given.® 

The  rule,  that  the  release  of  one  of  several  co-sureties  re- 
leases all,  is  held  not  applicable  in  case  of  the  discharge  of  a 
surety  on  a  guardian's  bond  by  proceedings  in  court;  hence. 


1  McMath  0.  State,  6  Harr.  ft  J.  98.  ^  Aimstrong  v.  State,  7  Blackf.  81 ; 

And  80  payment  of  the  balance  in  hands  Spencer  v,  Houghton,  68  Cal.  82 ;  State  v. 

of  the  gaardian  to  the  clerk,  by  order  of  Page,  63  Ind.  209 ;  BeU  v.  Rudolph,  70 

the  court,  is  not  a  good  defence  to  either  Miss.  234,  240. 

the  guardian  or  his  sureties  in  a  suit  on  ^  Cases  supra ;  Bell  v.  Jasper,  2  Ired. 

the  bond,  the  clerk  of  the  court  having  no  £q.  597 ;   Steele   v.  Reese,  6  Yerg.  263 ; 

authority  under  the  statute  to  receive  such  Ammons  v.  People,  11  HI.  6;  Tnttle  v. 

money :  State  v.  Fleming,  46  Ind.  206.  Northrop,  44  Oh.  St  178 ;  Clark  v.  WU- 

'  Justices  V,  Selman,  6  6a.  432,  442.  kiuson,  59  Wis.  543,  549 ;  Sayers  v.  Cas- 

8o  the  mere  giving  of  a  new  bond  at  the  sell,  23  Gratt.  525. 

request  of  the  surety  on  a  prior  bond  has  ^  Mc  Williams  r.  Norfleet,  60  Miss.  987 ; 

been  held  insufficient  to  discharge  the  old  Sebastian   v.  Bryan,  21   Ark.  447,  449 ; 

surety  without  an  order  of  court  to  that  Lowry  t;.  State,  64  Ind.  421,  426,  citing 

effect :  Wilbome  v.  Commonwealth,  5  J.  earlier   Indiana   cases   to   same   effect ; 

J.  Marsh.  617.  WiUiams  v.  State,  89  Ind.  57a 

*  Hammond  v,  Beasley,  15  Lea,  618,  ^  Tennessee  Hospital  v.  Fuqua,  1  Lea, 

625.  608 ;  Crook  v.  Hudson,  4  Lea,  448. 

^  Hamner  v.  Mason,  24  Ala.  480^  484 ; 
Crawford  v.  Pexm,  I  Swan,  388. 

10 
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Release  of  a  where  One  or  more  of  several  joint  sureties  is  released 
5e7oI court  no  by  the  Probatc  Court,  and  a  new  bond  given,  the  remain- 
.TO-Tureties.  ^^  ^^S  Sureties  in  the  first,  and  the  sureties  in  the  second 

bond  are  all  jointly  bound.^  But  where  the  ward  him- 
self, on  attaining  majority,  releases  any  of  the  sureties  on   his 

guardian's  bond,  all  the  sureties  are  thereby  released, 
kas^bv  the  although  they  be  expressly  excepted  from  the  opera- 
ward  when  of  ^iou  of  the  instrument  constituting  the  release.*    And 

so,  if  a  co-surety  be  released,  by  act  of  the  obligees, 
the  surety,  unless  he  has  consented  thereto,  has  a  right  to 
demand  the  cancellation  of  the  bond.^ 

§  44.    Right  to  Contribution  between  Co-Boretles  on  Guardians* 

Bonds.  —  Since  the  obligees  of  a  guardian's  bond  may  enforce 
their  right  not  only  against  the  principal  therein,  but  also  against 
him  and  the  sureties,  or  against  one  or  more  of  the  sureties  alone, 
the  natural  principle  of  equity  applies,  that  where  one  of  several 
who  have  assumed  a  burden  equally  between  them  is  compelled  to 
discharge  it,  the  others  ought  to  contribute,  each  his  share,  so  as 
to  preserve  equality.*  The  obligation  of  co-sureties  to  contribute 
.       .^  to  each  other  is  not  based  on  contract,  but  arises  out 

In  eqoitj,  rare-  ' 

tiM  muat  con-  of  the  equitable  principle  referred  to,  which  is  now 

tribute  soaato  -jji-j*  i.ri  n- 

equalize  the       rccoguized  and  enforced  m  courts  of  law  as  well  as  m 

^*  chancery  courts.*     It  follows  from  this,  that  if  the 

parties  in  an  action  for  contribution  are  co-sureties,  that  is  to  say, 

if  they  are  sureties  for  the  same  principal  and  the  same  obligation, 

..    «.      by  contracts  which  are  the  same  in  their  leiral  opera- 
no  matter  how      ''  i      i  i         i  or 

they  became     tiou,  it  matters  uot  whether  they  have  become  so  at 

cosureties 

'  the  same  time  or  at  different  times,  by  one  or  by 
several  instruments,  in  penalties  of  the  same  or  different  amounts, 
or  whether  they  knew  or  were  ignorant  of  the  existence  of  other 
sureties.**    It  is  indifferent,  therefore,  what  the  intentions  of  any 

surety  in  respect  to  the  question  of  contribution  was 

unless  ex-  <f  a.  x 

onerated  by      at  the  time  he  became  such,  unless  expressed  in  the  way 

of  a  contract  between  him  and  the  other  sureties.^ 

1  Frederick  t;.  Moore,  IS  B.  Mon.  470,         '  Story  Eq.  Jnr.  §  495 ;   Brandt  on 

473 ;  Bojd  v.  Ganlt,  3  Bnsh,  644,  647.  Suretyship,  {  254 ;  Baylis  on  Suretyship, 

3  Tyner  v.  Hamilton,  51  Ind.  259,  in-  p.  317. 
dnding  the  principal :  Blow  v.  Maynard,         *  Young  v.  Shnnk,  gupra;  Bell  o.  Jasper, 

2  Leigh,  29, 43.  2  Ired.  £q.  597,  600;  Armitage  v.  Pulver, 

*  Succession  of  Pratt,  16  La.  An.  357.  37  N.  T.  494,  498  ;  Bosley  v.  Taylor,  5 

*  Rapp  t*.  Masten,  4  Redf.  76 ;  Young  Dana,  157. 

V.  Shnnk,  30  Minn.  503  (a  case,  however,         '  Young  v,  Shunk,  supra. 
arising  on  a  bond  to  a  corporation). 
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Co-sureties  bound  by  different  bonds,  with  penal-  Liabiiit;jr  in 
ties  differing  in  amount,  are  liable  to  contribution  in  SmSSnt^f  *** 
the  proportion  of  the  amounts  of  the  penalty  of  the  p«"*^'3^» 
bond  under  which  they  are  liable,^  not  exceeding,  of  course,  the 
amount  of  the  penalty.^    But  there  seems  to  be  some 
difference  in  the  authorities  on  this  point.    Thus,  it  SfJ^enaity. 
was  held  in  Pennsylvania,  in  a  case  where  two  bonds 
had  been  given  in  unequal  amounts,  the  first  signed  by  three  and 
the  last  by  two  sureties,  that  all  of  them  were  liable  equally,  each 
for  one  fifth  of  the  whole  amount  of  the  debt  of  the  principal.^ 
A  similar  view  seems  to  have  been  taken  in  Indiana^  and  Ken- 
tucky,^ although  the  point  was  not  discussed  nor  expressly  ruled 
in  either  of  the  cases  cited. 

The  question  of  the  proportionate  liability  to  contribute,  as 
affected  by  the  solvency  or  insolvency  of  one  or  more  of  the  sure- 
ties, has  been  held  differently  at  law  and  in  equity,   proportional 
At  law  it  is  held,  that  each  surety  is  responsible  to   }}^^'^^}^y »/-  . 

.  -     ,  fected  by  insol- 

his  co-surety  for  an  aliquot  proportion  of  the  money  vency  of  one 
for  which  they  were  bound,  ascertained  by  the  number    '™*''*'*  *^' 
of  the  sureties,  without  regard  to  the  solvency  of  any  one  or  more 
of  them,®  while  in  equity,  and  in  courts  having  statutory  jurisdic- 
tion to  this  effect,  the  whole  amount  is  contributed  by 
the  solvent  sureties.^     But  contribution  can  be  had  '"*^"'^' 
only  when,  and  to  the  extent  that,  one  co-surety  may  have  paid 
more  than  his  ratable  proportion  of  the  joint  liability.®    The  right 
to  contribution  extends  to  the  personal  representatives  of  a  de- 
ceased as  effectually  as  to  a  surviving  co-surety .•    A   Representa- 
surety  who  has  left  the  State  is  in  the  same  condition  ^'dco^ 
as   if  he  were   insolvent,  and   the   solvent  sureties,  JowitribuS^ 

1  Jones  V.  Blanton,  6  Ired.  Eq.  115, 120;     181, 185 ;  Morrison  v,  Poyntz,  7  Dana,  307, 
Jones  V.   Hays,  3    Ired.   Eq.   502,  509;     309. 

Loring  V.  Bacon,  3  Cush.  465 ;    and  see  7  Waller  v.  Campbell,  25  Ala.  544, 547. 

cases  cited  in  Brandt  on  Suret.  §  288,  note  To  same  effect :  Klein  v.  Mather,  7  111. 

(3)  on  p.  424.  317, 324 ;  Bnrronghs  v.  Lott,  19  Cal.  125  ; 

2  Bell  V.  Jasper,  2  Ired.  Eq.  597,  600.  Breckenridge  v.  Taylor,  5  Dana,  110;  Ma- 

*  Commonwealth  p.  Cox,  36  Pa.  St.  442,  gruder  w.  Admire,  4  Mo.  App.  133,  136; 
444.  Henderson  v.  McDnffee,  5  N.  H.  38,  40 ; 

*  Stevens  V.  Tucker,  87  Ind.  109,122.  Mills  ».  Hyde,  19  Vt.  59,  64;   Gross  v 

*  Cobb  V,  Haynes,  8  B.  Mon.  137.  Dayis,  3  Pickle,  226,  230;  Liddell  y.  Wis- 

*  1  Parsons  on  Cont.  35 ;   Samuel  v.  well,  59  Vt.  365,  368. 

Zachary,  4  Ired.  L.  377,  380;   Powell  v.         «  Gross  v.  Davis,  3  Pickle,  226,  229. 
Matthis,  4  Ired.  L.  83 ;   Moore  v.  Bmner,         »  McKenna  v.  George,  2  Rich.  Eq.  15 ; 

31  111.  App.  400,  403  ;  Riley  v.  Rhea,  5  Stothoff  v.  Dunham,  19  N.  J.  L.  181,  183. 
Lea,  115 ;  Stothoff  v,  Dunham,  19  N.J.  L. 
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or  their  representatives,  who    remain  within  the  jurisdiction, 
are  liable  to  contribute  in  equal  proportions.^ 

A  surety  on  a  guardian's  bond,  who  has  paid  the  amount  due 
•  by  the  guardian  under  the  finding  of  the  Orphan's 
right  to  contri-  Court,  for  which  the  ward  has  obtained  judgment 
amount  paid  agaiust  the  surctics  on  the  bond,  may  file  a  bill  for 
of  Probate*"^  Contribution  without  first  obtaining  a  judgment  at  law 
^°""^  against  his  co-surety,  and  may  also  compel  discovery 

and  obtain  relief  if  fraud  be  established.^ 

Money  payable  to  the  obligees  in  several  bonds,  in  consequence 
of  distinct  breaches  under  each  bond,  is  applicable,  pro  rata,  upon 
the  amounts  due  under  each.^ 

A  guardian  may  pledge  his  individual  property  to  indemnify 
his  surety,  but  not  the  property  of  his  ward;^  but  it  is  not 
against  public  policy  for  a  guardian  to  agree  with  his  surety 

to  invest  the  ward's  money  in  State  bonds,  and  de- 
c^tewe-       p^gjj.  thena  ij^th  the  surety  to  indemnify  him  against 

loss.^  So  a  guardian  may,  on  petition  of  his  surety, 
be  ordered  to  give  counter-security;^  and  on  receiving  such,  the 
latter  is  bound  to  apply  it  to  the  benefit  of  his  co-security  equally 
with  himself.^ 

It  results  from  the  equitable  principle  above  mentioned,  that 
the  surety  is  entitled  to  the  benefit  of  all  the  securities  held 
by  the  obligees,  as  well  as  to  contribution  from  all  the  sure- 
ties who  have  signed  the  bond  with  him ;  hence,  he  has  a  right 
to  be  discharged  from  a  bond  if  any  of  the  securities  were 
lost  by  act  of  the  obligees,  or  a  co-surety  released  without  his 
consent.® 

The  fact  that  one  of  the  sureties  on  the  guardian's  bond  was 
also  surety  on  a  note  for  the  non-payment  of  which  the  sureties 
on  the  bond  were  liable,  does  not  entitle  the  other  surety  to  a 
judgment  against  him  for  the  proportion  of  the  note  which  he  is 
required  to  pay.* 

1  McKenDa  o.  George,  tupra.  fi  Rogers  r.  Hopkins,  70  Ga.  454, 459. 

*  Neilson  v.  Williams,  42  N.  J.  Eq.  291.  6  Foster  v.  Bisland,  23  Miss.  296. 
See.  as  to  judgments  against  principals  7  Field  v,  Pelot,  McMnllen  Eq.  369. 
binding  sureties,  post^  §  45.  b  Succession  of  Pratt,  16  La.  An.  357 ; 

•  Bond  V.  Armstrong,  88  Ind.  65,  69.        Bradly  v.  Trousdale,  15  La.  An.  206.    See 
4  Poultnej  V.  RandsiU,  9  Bosw.  232 ;    ante,  §§  40,  43. 

Forsyth  v.  Woods,  11  Wall.  484  (case  of         »  Johnson  v.  Hicks,  30  8.  W.  5. 
an  administrator  agreeing  to  invest  his 
firm  with  title  to  the  assets). 
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§  45.  Sureties  bound  by  Judgments  against  the  Guardian.  —  It 
is  the  undertaking  of  the  surety  on  a  guardian's  bond  that  his 
principal  shall  discharge  all  his  official  duties ;  and  since  one  of 
the  duties  of  the  guardian  is  to  pay  the  amount  found  to  be  due 
by  him  to  the  ward  by  a  court  having  jurisdiction  for  such  pur- 
pose, it  follows  that  the  judgment  to  that  effect  must  be  binding 
upon  the  surety,  unless  obtained  by  fraud  or  mistake.  Hence,  it 
is  held  to  be  a  well-settled  principle  that  the  sureties  soreties  are 
in  a  guardian's  bond  are  prima  facie  bound  by  a  re-  bolmd'^j^ 
covery  against  their  principal,  although  they  were  no  jJ^I^St  prfn- 
parties  to  the  suit ;  and  that  they  can  relieve  them-  cipaL 
selves  only  by  showing  that  the  amount  recovered  was  in  excess 
of  the  amount  to  which  plaintiff  was  entitled,  or  that  he  was  not 
entitled  to  recover  at  all.^  The  binding  effect  of  a  in  some  states 
judgment  against  the  principal  is  in  some  States  held  «>'^cio«»^e*7- 
to  be  conclusive  upon  the  sureties,  so  that  it  cannot  be  attacked 
collaterally,^  unless,  of  course,  the  order  of  the  court  is  itself  void, 
in  which  case  the  failure  to  comply  with  it  constitutes  no  breach 
of  the  bond,  and  the  sureties  are  not  liable.^  So  it  is  held  in  Illi- 
nois that  the  condition  in  a  guardian's  bond  to  make  settlement 
in  the  County  Court  does  not  bind  the  sureties  to  an  order  made 
on  settlement  in  the  Probate  Court,  jurisdiction  over  "  all  unfin- 
ished business  relating  to  guardianship  matters"  having  been 
transferred  by  a  statute  passed  after  the  ward's  majority,  but 
before  final  settlement  of  the  guardian,  from  the  County  Court 
to  the  Probate  Court.^  In  assailing  the  judgment  against  a  guar- 
dian for  fraud  or  mistake,  or  on  the  ground  that  the  guardian  was 
a  lunatic,  or  otherwise  incompetent  at  the  time  of  the  judicial  pro- 
ceedings against  him,  the  specific  errors  which  are  complained  of 
should  be  pointed  out  by  distinct  averments.^  So  the  Except  for 
sureties  in  a  suit  on  the  bond  will  not  be  heard  to  mistaki 


1  Parr  i;.  State,  71  Md.  220,  234 ; 
BradweU  v,  Spencer,  16  Gra.  579,  581 ; 
May  V.  May,  19  Fla.  373,  392 ;  Hailey  v. 
Boyd,  64  Ala.  399,  400,  citing  earlier  Ala- 
bama cases ;  Fusilier  v.  Babineaa,  14  La. 
An.  764,  767. 

*  StOTall  o.  Banks,  10  Wall.  583,  588 
(a  case  on  an  executor's  bond) ;  Badger  v. 
Daniel,  79  N.  C  372,  379;  Knepper  v. 
Glenn,  73  Iowa,  730 ;  State  v.  Slanter,  80 
Ind.  597;  Brodrib  v.  Brodrib,  56  Cal. 
563,  564;  Commonwealth  v.  Julias,  173 
Pft.  St.  322. 


>  Gillespie  v.  See,  72  Iowa,  345,  347. 

*  Seelye  u.  People,  40  111.  App.  449, 
454.  This  case  holds,  that  a  declaration, 
averring  no  other  breach  of  the  bond,  is 
fataUy  defective;  bat  that  the  transfer 
from  the  county  to  the  Probate  €Sonrt  af- 
fected the  validity  of  the  bond  in  no 
respect  except  as  it  relates  to  settlement 
in  the  County  Court. 

^  Brodrib  v.  Brodrib,  supra ;  to  simi- 
lar effect:  Corbin  v,  Westcott,  2  Dem. 
559. 
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question  its  correctness,  or  to  demand  a  rehearing  of  the  accounts, 
except  for  fraud  or  mistake.^  So  where  a  guardian  disbursed 
large  sums  for  necessaries  of  the  ward,  without  order  of 
court,  and,  in  ignorance  of  her  rights,  failed  to  take  credit  for 
these  disbursements  in  her  final  account,  although  on  a  proper 
showing  the  court  might  have  sanctioned  the  expenditure  and 
allowed  her  credit  therefor,  the  sureties  were  held  bound  by  the 
adjudication  on  her  final  accounting,  and  were  not  allowed  to  set 
No  relief  in  ^P  t^®  ^^^ts  and  sccure  such  credit,  no  fraud  being 
^^^-  shown  on  the  part  of  the  guardian.*    Nor  will  equity 

relieve  the  sureties  on  the  ground  that  they  were  not  made 

parties  originally.^  Appeal  from  a  decree  of  the  judge 
from^sach  of  probatc,  Settling  the  account  of  the  principal,  must 
ju  gment.         ^  taken  in  the  name  of  the  accounting  principal.* 

But  in  Virginia  it  was  decided  that  the  sureties  of  an  insolvent 
committee  of  a  lunatic,  who  had  supported  the  ward  out  of  his 
Otherwise  in  ^^^  mcaus,  are  entitled  to  have  the  credit  for  such 
some  States.  support  applied,  in  exoneration  of  their  liability,  in 
the  accounting  of  their  principal,  although  he  himself  had  not 
made  any  charge  therefor.^  So,  in  Indiana,  sureties  are  allowed 
to  plead  in  set-off,  to  an  action  on  a  guardian's  bond,  the  indebted- 
ness of  the  wards  to  the  principal  in  the  bond  (although  he  be 
their  father)  for  their  board  and  maintenance.^  And  in  Ken- 
tucky it  is  held,  that  since  the  equities  of  the  surety  are  purely 
derivative,  he  can,  in  a  suit  against  him  on  the  bond,  make  the 
same  defences,  and  no  other,  that  the  guardian  could  if  she,  and 
not  the  surety,  were  contesting  the  right  of  recovery.^  In  Mis- 
sissippi, while  the  decree  rendered  against  the  guardian  in  her 
final  account  is  conclusive  against  her,  it  is  only  prima  facie  evi- 
dence against  the  surety,  who  may,  if  he  was  not  a  party  to  the 
accounting  by  the  principal,  show,  in  defence  of  a  suit  against 


1  GUlett  V.  Wiley,  126  m.  310,  320,  re- 
lyiDg  on  Ammons  v.  People,  11  111.  6,  and 
other  lUinoiB  cases;  Braiden  v.  Mercer, 
44  Ob.  St.  339,  343 ;  Shepard  v.  Pebbles, 
38  V\ris.  373,  378 ;  State  v.  Hoshaw,  86 
Mo.  193,  199 ;  Bjrd  v.  State,  44  Md.  492, 
504;  Scotfs  Acconnt,  36  Vt.  297,  302. 
The  order  of  the  Probate  Court  ascertain- 
ing the  amount  dne  from  the  guardian, 
while  generally  conclusive  upon  the  guar- 
dian and  his  suxetiee,  like  everything  else 


may  be  impeached  for  fraud:  Seago  v. 
People,  21  lU.  App.  283,  286. 
^  Knox  V.  Keams,  73  Iowa,  286. 

*  Kenner  v.  CaldweU,  Bailey,  Ch.  149. 
^  Woodbury  v.  Hammond,  54  Me.  332, 

340,  affirmed  in  Tuxbnry's  Appeal,  67 
Me.  267. 

»  Hauser  v.  King,  76  Va,  731,  735. 

*  Myers  v.  State,  45  Ind.   160;  Cor* 
baley  v.  State,  81  Ind.  62. 

7  Hughart  t;.  Spratt,  78  Ky.  dl3«  316. 
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him,  that  the  guardian  failed  to  charge  her  wards  with  boarding, 
tuition,  or  commissions,  or  that  she  made  improper  charges  in 
their  favor  against  herself.^  The  law  is  similarly  held  in  Mis- 
souri, where  the  annual  settlements  of  a  guardian  are  not  con- 
clusive, but  subject  to  review  on  final  settlement,  or,  if  there  is 
no  final  settlement,  then  in  a  suit  on  the  guardian's  bond ;  and  in 
such  action  the  surety  may  avail  himself  of  the  right  of  the 
guardian  to  claim  credit  for  board  and  maintenance  of  the  ward, 
if  not  originally  furnished  as  a  bounty.^ 

In  North  Carolina,  the  statute  making  judgments  against  execu- 
tors, administrators,  and  iniardians  conclusive  evidence   ^ 

.  o  1  r  H       t      Presumptive 

agamst  their  sureties'  was  changed  by  statute  of  1881,  evidence  by 

making  them  presumptive  only  as  against  the  sureties, 

and  allowing  them  to  re-open  the  controversy  and  rebut  the 

adjudication.^ 

Periodical  accounting,  or  settlements,  are  required  of  guardians 
in  many  States,^  which  are  not,  as  being  ex  parte  statements  only, 
requiring,  indeed  permitting,  no  adjudication,  conclu- 
sive  upon  either  the  ward,  the  guardian,  or  his  sure-  tiementsnot 
ties,  and  must  therefore  be  sharply  distinguished  from  ^^^^  "'*^*' 
final  accounting,  or  final  settlements,  which  are  passed  upon  and 
adjudicated  by  the  court  having  jurisdiction,  and  necessarily  con- 
stitute binding  judgments  as  between  the  ward  and  guardian,  and 
in  many  States,  as  shown  above,  conclusive  also  upon  the  sureties. 
Annual  settlements  constitute  prima  facie  evidence  against,  but 
not  in  favor  of,  the  party  making  them,^  and  are  admissible,  as 
such,  in  favor  of  obligees  on  the  bond,  but  not  conclusive,  in 
actions  against  the  sureties  J    But  sureties  will  not  be  heard  to 
contradict  the  record  of  the  court  as  to  the  validity  of  an  act 
reported  by  the  guardian.^ 

§  46.    Judgments    against  Guardians'   Sureties    Directly.  —  It   is 

held,  in  a  number  of  States,  that  an  action  at  law  cannot  be 
brought  on  a  guardian's  bond  against  the  sureties  until  the  prin- 

1  State  V.  Hull,  53  Miss.  626,  647.  361 ;  State  v.  Martin,  18  Mo.  App.  468, 

>  State  V,  MiUer,  44  Ma  App.  118,  474;  State  v.  Hoster,  61  Mo.  544;  State 

1S3.  V.  Richardson,  29   Mo.   App.  595,  601  ; 

*  State  V.  Pike,  74  N.  C.  531,  534 ;  Myers  v.  Myers,  98  Mo.  262,  268  (in  this 
Badger  v.  Daniel,  79  N.  C.  372,  386.  case  the  court  hold  annual  settlements  of 

*  Moore  v.  Alexander,  96  N.  C.  34.  executors  and  administrators  admissible 

*  As  to  these,  see  post,  §  96.  as  prima  facie  evidence  in  their  favor). 

*  State  V.  Roeper,  82  Mo.  57,  59.  »  State  v.  Weaver,  92  Mo.  673,  680. 
^  State  V,  Engelke,  6  Mo.  App.  356, 
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No  ^dgment  cipal  has  been  first  called  to  acconnt  in  some  court  of 

b^re  i>roceei^  Competent  jurisdiction ;  ^  and  this  although  he   be 

luio^iij?^  dead,  in  which  case  it  is  the  function  of  his  personal 

Previous  ao-  representative  to  account.^    The  necessity  of  a  pre- 

counting  vious  accountinff,  before  there  can  be  an  action  at  law 

necessary  even  °' 

against  for  a  recovcrj  on  the  bond,  is  held  to  extend  to  suits 

against  the  principal  himself,  as  well  as  the  sureties ; ' 
the  ward  can  bring  no  action  at  law  against  his  guardian  so  long 
as  the  relation  of  guardian  and  ward  subsists.^ 

But  it  must  not  be  understood  that  the  obligees  in  a  guardian's 
bond  are  deprived  of  all  remedy  against  the  sureties  in  case  such 
Except  by  bill  accounting  cannot  be,  or  is  not,  had.  In  such  case 
lu  equity.  ^jj^  obligces  havc  an  unquestioned  right  to  file  a  peti- 
tion in  equity  for  an  accounting,^  to  which  the  sureties  are 
proper,  but  not  necessary,  parties.®  Discussing  the  Iowa  cases 
cited  above,  Shiras,  J.,  says :  ^^  Despite  the  broad  terms  used,  these 
decisions  must  be  read  in  the  light  of  the  facts  presented  by  the 
cases  and  the  exact  points,  which  it  is  apparent  were  taken  into 
consideration  by  the  court  when  passing  on  them.  So  read,  these 
cases  go  to  the  exteirt  of  holding  that  upon  the  expiration  of  a 
guardianship,  either  by  the  ward  becoming  of  age,  or  by  the  resig- 
nation or  removal  of  a  guardian,  a  suit  against  the  sureties  on 
the  bond  is  prematurely  brought,  if  commenced  before  the  final 
accounting  is  had  in  the  court  having  charge  of  the  estate  of  the 
ward,  for  the  reason  that  ordinarily  it  cannot  be  known  what 
allowance  for  expenilitures,  and  as  compensation  for  services,  will 
be  made  until  the  accounting  is  had ;  and  hence  it  cannot  be 

1  Ray  V,  Justices.  6  6a.  303,  307  ;  Jos-  662 ;  Perkins  v.  Stimmel,  1 14  N.  T.  359, 

tices  V.  Sloan,  7  Ga.  31,  35  ;  Forrester  v.  365,  870 ;  Salisbury  v.  Van  Uoesen,  3  HiU 

Vason,  71  Ga.  49,  52;  Salisbnry  v.  Van  (N.  Y.),  77;  Tudhope  v.  Potts,  91  Mich. 

Hoesen,  3   Hill  (N.  Y.),  77;  StilweU  v,  490;  Sebastian  v.  Bryan,  21   Ark.  447, 

MiUs,  19  Johns.  304;  Newton  v.  Ham-  450. 

mond,  38  Oh.  St.  430,  435 ;  Johnson  v.  »  Kugler  v.  Prien,  62  Wis.  248 ;  Crit- 

Taylor,  I  Hawks,  271,  relied  on  in  Wil-  chett  ».  Hall,  56  N.  H.  324;  O'Brien  v. 

liams  V.  McNair,  98  N.  C.  332,  334  ;  Ordi-  Strang,  42  Iowa,  643,  followed  in  Gillespie 

nary  v.  Heishon,  42  N.  J.  L.  15,  20;  Mc-  v.  See,  72  Iowa,  345,  346;  Bisbee  v,  Glea- 

Fadden  v.  Hewett,  78  Me.  24  (authorizing  son,  21  Neb.  534.  538,  relying  on  Ball  v, 

an  amendment  of  the  petition  to  show  La  Clair,  17  Neb.  39 ;  Vance  v.  Beattie, 

that  the  interest  of  the  persons  suing  had  35  Ark.  93,  95 ;  Chapman  v.  Chapman,  32 

been  specifically  ascertained  by  probate  Ala.  106. 

decree) ;  Anderson  r.  Maddox,  3  McCord,  «  Eiland  u.  Chandler,  8  Ala.  781,  783  ; 

237 ;  see,  also,  Hamphries  v,  Goss,   19  Ely  r.  Hawkins,  15  Ind.  230. 

S.  E.  (S,  C.)  1013.  »  Tudhope  v.  Potts,  91  Mich.  49a 

s  Connelly  v.  Weatherby,  S3  Ark.  658,  «  Pace  v.  Pace,  19  Fla.  438,  454. 
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fairly  said  that  the  guardian  is  at  fault  in  not  paying  over  the 
money  or  property  in  his  hands  until  the  amount  to  be  paid  is 
thus  ascertained.^    From  this  it  results  that  in  order  to  support 
an  action  against  the  sureties  on  a  guardian's  bond,  on  the  ground 
that  he  has  converted  the  property  of  the  ward  to  his  own  use 
and  failed  to  account  for  it,  it  is  not  necessary  to  aver  and  prove 
that  there  has  been  a  final  settlement  in  the  court  which  appointed 
him;  nor  that  there  has  been  a  violation  of  any  sarety liable 
specific  order  made  by  tlie  court  ;^  the  amount  shown  o^'iJ^.^""*^"® 
to  be  due  by  the  guardian  to  the  ward  in  his  settle-  accounting. 
ment  with  the  Probate  Court  is  sufficient  to  fix  the  liability  of  the 
surety  and  support  an  action  against  him,  though  there  be  no 
order  of  the  court  directing  its  payment  to  the  party  order  remov- 
entitled  to  it.*    The  order  of  court  removing  a  guar-  Jo^a^^oMer^* 
dian  is,  so  far  as  to  authorize  action  on  the  bond,  ^  pay- 
equivalent  to  an  order  to  pay  over  any  money  in  his  hands  to 
his  successor;*  and  so  the  discharge  of  a  surety  by  the  Probate 
Court,  who  had,  at  the  request  of  the  ward  after  majority,  made 
settlement  for  the  deceased  insolvent  guardian,  is  a  bar  to  any 
further  action  on  the  bond.^ 

So  a  bill  for  an  account  may  in  some  States  be  brought  on  the 
guardian's  death,  removal,  or  other  termination  of  the  guardian- 
ship before  majority  of  the  ward,  against  his  sureties  suit  against 
on  the  bond,  without  making  him  or  his  administrator  d^ansLp  ^^^ 
a  party,  on  allegation  of  the  guardian's  insolvency,^  fore  wan?*  ^' 
or  even  without  such  allegation ;  ^  and  so  where  the  majority, 
guardian  has  left  the  State.*    But  it  seems  that  in  such  case,  if 
no  new  guardian  be  appointed  to  the  minor,  there  can  be  no 
breach  of  the  bond,  and  therefore  no  action  thereon,  before 
majority  of  the  ward.®     So  in  Missouri,  where  the  cumulative 
statute  gives  a  summary  remedy  against  sureties,  '^^^^y- 


1  Robb  V.  Perry,  35  Fed.  R.  102, 104. 

>  Robb  V.  Perry,  supra;  Smith  v, 
SmitbBon,  48  Ark.  261,  262. 

*  Smith  p.  Smitbson,  supra ;  Wann  v. 
People,  57  HI.  202,  208. 

4  Finney  i;.  State,  9  Mo.  227,  229. 

<  Castetter  v.  State,  112  Ind.  44.5, 446. 

«  Parker  v,  Irby,  9  Baxter,  221 ;  Hig- 
gins  V.  State,  87  Ind.  282;  Carpenter  v. 
Soloman,  14  S.  W.  (Tex.)  1074 ;  Frierson 
V.  Travis,  39  Ala.  150,  155. 


7  Faster  v.  Maxey,  6  Yerg.  224 ;  Wolfe 
tf.  State,  59  Miss.  338. 

s  Clement  t7.  Ramsey,  4  S.  W.  (Ky.) 
311 ;  State  v.  Slevin,  93  Mo.  253,  260, 
citing,  for  authority.  Commonwealth  v. 
Wenrick,  8  Watts,  159,  162;  Peele  v. 
State,  118  Ind.  512,  516;  to  same  effect: 
Governor  t;.  Chouteau,  1  Mo.  731,  734; 
Farrington  v.  Secor,  60  N.  W.  (Iowa)  193. 

*  Favorite  v.  Booher,  17  Oh.  St.  548, 
555. 
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whose  principal  has  failed  to  respond  to  an  order  to  pay,  bj 
scire  facias  J  this  remedy  is  cumulative,  and  dees  not  exclude  the 
ward's  right  to  his  action  against  the  sureties  without  joining  the 
Remedy  by  guardian.^  Such  right  of  action  may  be  given,  by 
statute.  statute,  without  previous  establishment  of  the  devas- 

tavit;^ and  such  a  statute,  as  it  affects  only  the  rule  of  pro- 
cedure, is  applicable  to  bonds  executed  before  its  passage.^  It 
is  held  in  some  States  that  the  obligees  in  a  guardian's  bond 
may  proceed  against  the  guardian  and  his  sureties  at  once,  with- 
out exhausting  the  guardian  before  pursuing  the  sureties.^  In 
Alabama  (as  in  a  number  of  other  States),  the  statute  makes 
bonds,  by  which  two  or  more  sureties  are  jointly  bound,  several 
as  well  as  joint,  so  that  suit  may  be  brought,  at  law  as  well  as  in 
equity,  against  the  principal  and  sureties,  or  any  one  or  more  of 
them ;  ^  but  independent  of  the  statute  it  is  held  that  although 
the  general  rule  requires  all  the  obligors  and  obligees  of  a  joint 
bond  to  be  made  parties  to  a  bill,  yet  an  allegation  of  insolvency 
of  joint  obligors  not  made  parties  is  a  sufficient  excuse  for  the 
omission  to  make  them  parties.^  In  the  absence  of  a  statute, 
however,  all  the  sureties  are  necessary  parties  in  a  chancery  suit 
against  the  committee  of  a  lunatic,  principal  in  the  bond,  when 
relief  is  sought  against  the  sureties,  unless  sufficient  reason  be 
shown  for  not  doing  soJ 

Where  there  has  been  no  previous  final  accounting  and  con- 
clusive judgment,  it  is  self-evidently  necessary,  in  a  suit  brought 
Amoant  of  ou  a  guardian's  bond  against  the  sureties,  to  investi- 
buky  asoert  S^^  ^^  *^^®  transactions  of  the  guardian  with  the 
tained  on  trial,  estate  of  his  Ward,  and  in  order  to  render  judgment 
for  the  amount  justly  due,  to  allow  the  defendants  to  show,  not 
only  expenditures  of  the  guardian  for  the  benefit  of  the  ward,  but 
also  any  payments  or  advances  made  for  his  benefit  by  the  sure- 

1  State  V.  Slerin,  93  Mo.  253,  258.  ^  Falgham  v.  Hentein,  77  Ala.  496, 

s  People  V.  Brooka,  22  UL  App.  594,  499,  citing  Teagae  v.  Corbitt,  57  Ala.  529, 

596 ;  Bonham  v.  People,  102  HI.  434, 439 ;  537. 

Mclntyre  v.  People,  103  HI.   142,  148;         <  Falgham  o.  Hentein,  77  Ala.  496, 

Gebhard  v.  Smith,  29  Pac.  303 ;  Bescher  498,  relying  on  Watts  v,  Gayle,  20  Ala. 

V.  State,  63  Ind.  302,  317.  817,  824. 

»  Winslow  V.  People,  117  Dl.  152,  158.         »  Hedrick  v,  Hopkins,  8  W.  Va.  167, 

*  Barnes  v,  Trafton,  80  Ya.  524,  534,  171,  referring  to  Hntcherson  v.  Pigg,  8 

citing  Lacj  v.  Stamper,  27  Qratt.  42,  54,  Gratt.  220. 

and  Franklin  v.  Depriest,  13  Gratt.  257 ; 

Pattj  V,  WiUiams,  71  Miss.  837,  842. 
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ties.^    On  the  same  principle  the  sureties  may  inter-  sureties  may 
vene  if  the  ward  proceed  by  bill  against  the  guardian  J^H^afnit 
alone,  for  the  protection  of  their  interests,  although,  g»ardiaJi- 
as  heretofore  shown,*  the  sureties  are  concluded  by  the  decree 
against  the  guardian  whether  they  intervene  or  not;^  and  ap- 
peal from  a  decree  against  the  guardian  on  final  set- 
tlements   And  where  all  the  parties  in  interest  are  guardian  liable 
before  the  court  in  a  suit  on  the  guardian's  bond,  the      o"^"'^^^  *• 
decree  should  direct  the  payment  to  be  made  out  of  the  real  and 
personal  estate  of  the  principal,  before  payment  by  the  sureties ;  ^ 
and  judgment,  in  an  action  on  the  bond,  should  be  for  the  penalty 
therein  expressed,  to  be  satisfied  on  payment  of  the  damages 
found.® 

Creditors  of  a  guardian,  for  necessaries  furnished  at  his  request 
for  the  use  of  the  ward,  are  held  in  Indiana  to  have  such  an  in- 
terest in  the  ward's  estate  as  to  entitle  them  to  an  Creditors  of 
action  on  the  guardian's  bond  for  his  misconduct  in  S^^^nesTo 
the  management  thereof ;  the  guardian's  report  to  the  ^®act*ion***^* 
court  having  jurisdiction,  that  such  creditor  has  a  the  bond, 
valid  claim,  is,  in  a  suit  against  the  guardian  and  his  sureties, 
equivalent  to  a  formal  allowance.^ 

Summary  remedy  is  given  by  statute  in  some  of  the  States 
against  sureties  on  guardians'  bonds.     In  Alabama,  execution 
may  issue  against  the  sureties,  if  execution  against 
the  principal,  under  a  judgment  against  him,  has  utoryreme- 
been  returned  unsatisfied,  generally  or  in  part ;  ®  so, 
in  Missouri,  the  sureties  may  be  prosecuted,  after  a  return  nulla 
bona  of  the  execution  against  the  principal,  by  scire  facias.^    In 
such  proceedings  the  sureties  will  not  be  heard  to  assail  the 
validity  of  the  judgment  as  to  any  matter  which  was,  or  might 
have  been,  urged  in  defence  thereto  in  the  original  proceeding 
against  the  guardian;    but  they  may  litigate  the  question  of 

^  Dayenport  v.  Olmstead,  43  Conn.  67,  *  Anthony  v.  Estes,  101  N.  C.  541 

76.  7  State  v.  Fitch,  113  Ind.  478,  482,  dt- 

^  Ante,  §  45.  ing  i.  a..  Moody  v.  State,  84  Ind.  433, 

*  Hailey  v.  Boyd,  64  Ala.  399,  401 ;  which  holds  that  the  capacity  to  sue  on  a 
Woomer's  Appeal,  alicu  Spath's  Estate,  guardian's  bond  is  not  in  issue  unless 
144  Pa.  St.  383,  392.  specially  denied. 

*  Farrar  v.  Parker,  3  AUen,  556,  and  >  TreadweU  v.  Burden,  8  Ala.  660, 663. 
earlier  cases  cited.  *  Key.  St.  1889,  §  5331. 

^  Patton  V.   Patton,  3  6.  Mon.  160; 
Hendry  r.  Clardy,  8  Fla.  77,  82. 
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suretyship,  and  show  in  defence  any  matter  subsequent  to  the 
rendition  of  the  judgment.^ 

Sureties  having  satisfied  the  claims  of  obligees  on  a  guardian's 
bond  are  subrogated  to  the  rights  of  the  latter,^  and  may  enforce 
„    ^.      ^      whatever  remedies  they  may  have  had,  to  reimburse 

Saretitis  sabro'  , 

gated  to  righu  themselves,^  subject,  of  course,  to  all  the  equities,  for 
igees.       ^j^^y  ^^^  hdLYG  no  higher  rights  than  those  to  which 

they  are  thus  subrogated.*  The  subrogation  may,  to  avoid  cir- 
cuity of  action,  be  enforced  before  the  surety  has  discharged  the 
principal's  debt ;  ^  and  in  a  suit  by  the  surety  who  had  paid  his 
principal's  liability  against  the  guardian,  the  wards,  although  they 
are  also  the  heirs  of  the  guardian,  will  not  be  heard  to  assert 
that  the  surety  was  not  liable  until  after  an  accounting  by  the 
guardian.* 

Except  under  statutory  provision,  where  special  remedies  are 
given  against  sureties,  it  is  not  necessary  that  the  ward  should 
Demand  not  make  demand  of  payment  from  the  guardian,  or  give 
makfsSety  uoticc  of  such  demand  to  the  sureties,  before  main- 
liabie.  taiuiug  au  action  on  the  guardian's  bond ;  ^  but  for 

the  recovery  of  a  special  penalty  based  upon  a  conversion  by  the 
guardian  there  must  be  at  least  a  demand  and  a  refusal  to  pay.^ 

The  surety  cannot  in  an  action  against  him  for  the  breach  of 
the  guardian's  bond,  claim  application  of  payments  made  by  the 
guardian  to  the  ward  before  the  breach,  in  mitigation  of  a  liability 
arising  to  the  surety  by  reason  thereof.  The  bond  is  collateral 
to  the  entire  administration  of  the  ward's  estate,  and  covers  the 
refusal  to  pay  the  last,  as  well  as  the  first  dollar  due  to  the  ward, 
and  where  the  bond  is  given  for  the  protection  of  several  minors, 
it  is  broken  by  the  refusal  to  pay  the  last  of  them  arriving  at 
majority.^ 

Voluntary  grantees  of  a  deceased  surety  may  be  joined  as  de- 

1  Gravett  v.  Mslone,  54  Ala.  19,  21 ;  *  Adams  v.  Gleares,  10  Lea,  367,  376. 

Chaney  v.  Thweatt,  91  Ala.  329.  '  Adams  t;.  Gleaves,  supra ;  State  v. 

3  Rapp  V.  Masten,  4  Kedf .  76, 79,  citing  Atkins,  53  Ark.  303, 305. 
New  York  cases  in  support  of  the  general         ^  Richardson  v.  Day,  20  S.  C.  412,  416. 
proposition ;  Harris  v.  Harrison,  78  N.  C.         ^  See  ante,  §  42 ;  also  People  v.  Borders, 

202,    220;   Thompson  v.   Hamphrej,  83  31  lU.  App.  426,  431 ;  Buchanan  v.  State, 

N.  C.  416;  Sanders  v.  Forga«son,.3  Baxt.  106  Ind.  251,  255,  citing  earlier  Indiana 

249,  252  (including   hia  right   to    com-  cases, 
pensation).  '  Buchanan  u.  State,  supra. 

*  Fogarty  v.  Ream,  100  BL  366,  379 ;         *  Brown  v,  Roberts,  14  La.  An.  259. 
Gilbert  v.  Neelj,  35  Ark.  24,  28 ;  Rice  v. 
Rice,  108  m.  199,  204. 
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fendants  in  a  chancery  suit  by  wards  on  the  bond  of  their  former 
guardian,  in  order  to  subject  the  property  voluntarily  conveyed  to 
their  demand.^ 

The  subject  of  a  guardian's  liability  to  account  is  treated  in  a 
later  chapter.^ 

1  Pattj   V.  WiUiamB,  71  Miss.  837  ;         >  Post,  §  94  et  Mg. 
EUis  V.  McG«e,  68  Miss.  168. 


TITLE  SECOND. 

OF  THE  FUNCTIONS  OF  GUAKDIANS. 


CBAPTER  VI. 

OP    THE    NATURE    AND     EXTENT    OP    THE    GUARDIAN'S    RIGHTS    AND 
DUTIES  IN  RESPECT   OP  HIS  WARD's   PERSON. 

§  47.    Guardian's  Right  to  Custody  of  his  Ward.  — '•  The  nature 

of  the  authority  of  guardians  over  the  persons  and  estates  of 
minors  has  been  discussed  in  the  chapter  treating  of  the  several 
kinds  of  guardians  to  minors ;  ^  the  distinction  is  there  pointed 
out  between  the  authority  of  guardians  over  the  person  and  over 
the  estates  of  their  wards,  as  recognized  in  the  Roman,  French, 
English,  and  American  law.  It  is  there  also  shown,  that  under 
all  of  these  codes  the  parents  are  treated  as  the  natural  guardians 
of  the  persons  of  their  children,  and  that,  under  American  statutes 
at  least,  no  other  guardian  of  the  person  of  a  minor  can  be  ap- 
pointed during  the  lifetime  of  the  parents,  unless  these  be  de- 
clared incompetent  by  judicial  decree.^  Hence,  the  guardian, 
lawfully  appointed,  of  the  person  of  a  ward  stands  in  loco  parentis^ 

and  is  entitled  to  the  custody  of  the  ward,  even  against 
custody  of  the    the  parent,^  and  a  fortiori  against  any  other  relative 

or  a  stranger;*  and  this  notwithstanding  that  the 
parent  may  have  given  the  custody  to  such  relative  or  stranger,^ 
if  the  gift  was  otherwise  than  by  deed  or  devise  valid  as  a  testa- 
mentary appointment.® 

1  Ante,  ch.  ili.  Matthews    o.   Wade,    2    W.    Ya.  464 ; 

>  Ante,  §  19.  McDoweQ    v.   Bonner,   62    Miss.    278 ; 

^  Macreadj  v.  Wilcox,  33  Conn.  321,  Burger  v,  Frakes,  67  Iowa,  460;   Com- 

327  ;  Fitts  v.  Fitts,  21  Tex.  511 ;  Johns  v.  mon wealth  v.   Dagan,    2    Pa.    Dist.    B. 

Emmert,  62  Ind.  533;  Alston  v,  Foster,  772. 

Freem.  Ch.  732;  Van  Honten,  in  re,  3         '  Coltmau  v.Ha]l,31  Me.  196;  Jenkins 

N.  J.  £q.  220,  226.  v.  Clark,  71  Iowa,  552,  555. 

«  Boonell   v.  Berryhill,  2   Ind.  613 ;        *  As  to  which  see  ante,  §  20. 
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The  custody  of  the  ward*8  person  by  his  guardian  cannot  be 
regarded  as  illegal,  and  his  refusal  to  surrender  possession  of 
such  ward,  even  to  the  parents,  does  not  constitute  ^^^^^  ^^ 
unlawful  imprisonment  or  restraint.^    But,  like  the  fjnardian  never 
authority  of  the  parents,  the  legal  right  of  the  guar-     *^* 
dian  to  the  custody  of  his  ward's  person  must  yield  to  the 
paramount  consideration  of  the  child's  obvious   interest ;  ^  and 
considerations  affecting  the  health  and  welfare  of  a  child  may 
justify  a  court  in  withholding  its  custody  temporarily  even  from 
its  legal  guardian ;  and  such  discretion  is  not  reviewable,  except 
for  manifest  error  or  abuse  of  discretion  made  to  appear.^    For 
the  like  reason  it  is  held,  in  most  States,^  that  testamentary  guar- 
dians are  not  entitled  to  the  custody  of  children 
having  a  mother  living  who  has  not  been  judicially   to  the  child's 
declared  incompetent.^    And  courts  may,  if  circum- 
stances should  make  it  desirable  and  conducive  to  the  comfort  or 
well  being  of  the  child,  direct  that  a  mother  or  other  „,  ,    , 

^  Right  of  access 

relative  shall  have  access  to  a  child  whose  custody  is  to  ward  byrei- 
decreed  to  a  guardian.® 

The  guardian,  standing  in  loco  parentis,  has   no  more  right 
to  bind  out  his  ward  as  a  servant,  than  a  father  has ;  and  a  par- 
ent cannot  transfer  the  personal  service  of  his  child 
to  another,  and  thereby  make  him  such  other's  ser-  no°more°nght 
vantJ     By  the   statute  of    Elizabeth,^  provision  is  tobinVhis^'' 
made  for  the  terms  and  conditions  under  which  ap-  ^^^'^^  "  *  **'■ 

^     vant ; 

prentices  may  be  bound  out  to  serve  in  husbandry 
or  according  to  the  custom  of  London,  in  any  art,  mystery,  or 
manual  occupation,  or  to  be  instructed  in  any  of  the 
mysteries  or  crafts  of  merchants,  <tc. ;  and  statutes  oAtoappren- 
cxist  in  probably  all  of  the  States  regulating  the  ^^^^^' 
matter  of  binding  out  apprentices.    Thus,  a  guardian  may  bind 
out  his  ward  to  learn  a  trade,  just  as  the  father  might.^ 


1  TowDsend  v.  Kendall,  4  Mmn.  412, 
421 ;  People  v.  Wilcox,  22  Barb.  178,  189. 

3  Ward  V.  Roper,  7  Humph.  Ill ;  HiU 
V.  Hill,  49  Md.  450,  457 ;  Heather  Chil- 
dren,  in  re,  50  Mich.  261. 

*  Matter  of  Welch,  74  N.  Y.  299,  801 ; 
People  V.  Walts,  122  N.  Y.  238,  241. 

*  As  to  exceptions  see  ante,  {  20. 

*  Tx>rd  V.  Hough,  87  Cal.  667,  666; 
Ramsay  v.  Ramsay,  20  Wis.  507. 


*  Ralston,  ex  parte,  1  R.  M.  Charlt.  119 ; 
Hill  V,  HiU,  49  Md.  450,  458. 

7  Respablica  v.  Keppele,  1  Yeates,  233. 

*  5  Eliz.  cfa.  4,  §§  25  et  teq, 

*  Denison  v.  ComweU,  17  Serg.  &  R. 
374,  377. 

In  a  Georgia  case,  decided  in  1856,  the 
conrt  take  occasion  to  express  distrust  in 
the  efficiency  of  the  system  of  apprenticing 
boys  as  a  means  of  education.  "  It  may  do 
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The  theory  underlyiQg  most  of  these  statutes  is,  that  the  con- 
tract is  made  by  the  apprentice,  to  which  the  father  or  guardian 
merely  assents ;  and  when  so  assented  to  by  a  guardian,  he  does 
not  thereby  make  himself  liable  to  the  master  for  a  breach  of 
contract  by  the  apprentice.^ 

The  guardian's  right  to  change  his  ward's  domicil  has  been 
considered  elsewhere.^ 

§  48.  GKaardian*8  Right  to  the  Senrlcea  of  hia  Ward.  —  Guardians, 
though  standing  in  loco  parentis  to  their  wards,  are  not  entitled 
^     ..  to  the   personal  services  of  these.     Wages    that  a 

Gaardians  are  '^  o 

accountable  for  minor  may  have  earned  for  work  done  for  his  guar- 
earned  by  their  dian,  Constitute  a  trust  fund  which  the  guardian  is 
^  bound  to  administer  and  account  for  to  the   ward 

when  of  age,^  the  conversion  of  which  to  the  guardian's  own  use 
is  held  to  constitute  a  wilful  neglect.^  But  minors  who  are  kept 
occupied  by  their  tutor  to  teach  them  habits  of  industry  and  pre- 
vent them  from  growing  up  in  idleness,  cannot  expect  compen- 
sation of  the  tutor .^ 

To  permit  a  ward  to  retain  the  wages  paid  him  for  his  work, 
and  to  spend  it  in  the  support  of  himself  and  his  orphan  brother 
and  sister,  has  been  held  no  breach  of  a  guardian's  duty,  as  it 
might  have  been  if  the  guardian  had  allowed  the  wages  to  be 
spent  for  vicious  and  immoral  purposes.^ 

Where  a  ward  is  of  such  age  as  to  be  capable  of  earning  his 
board  and  clothing,  and  renders  services  in  the  employment  of 
Ward  em-        ^^^  guardian,  the  compensation  to  which  the  ward  is 


Mwdtannot      entitled  should  at  least  set-off  any  charge  for  board- 
fiaWefor  Jug  and  clothing;^  and  if,  in  accounting,  the  ward 


yery  well/'  rays  Lnmpkin,  S."  to  talk  about  of  a  contract  with  him  whereby  the  minor 

apprenticing  '  Yonng  America.'     It  is  a  had  bought  his  time  for  a  stipulated  sum ; 

fallacy  and  an  impossibility,  as  everybody  Bass  t;.  Cook,  4  Port.  390. 

knows.    The  first  thing  heard  of  the  boy,  *  Under  the  statute  of  Vermont,  which 

he  is  in  California.    Better  spend  what  subjects  the  person  found  guilty  of  such 

little  they  have  in  qualifying  them  to  be-  conversion  to  imprisonment :   Haskell  r. 

come  the  founders  of  States,  than  attempt  Jewell,  59  Vt.  91. 

to  convert  them  into  honest  artisans  and  *  Tutorship  of  Hollingsworth,  45  La. 

mechanics:"  Rolf  v.  Rolf,  20  6a.  325,  An.  134,  143;  Hebert  v.   Hebert,  Man- 

328.  fling's  Unreported  Cases,  214. 

1  Yeld€   V.  Levering,  2  Rawle,  269;  «  Shirtleff  v.  Kile,  140  Mass.  213,  215. 

Chapman  v.  Crane,  20  Me.  172.  ^  Foteaux  v.  Lepage,  6  Iowa,  123, 131 

»  Ante,  §  27.  et  uq. ;  Re  Clark,  36  Hun,  301 ;  Hayden 

s  Bannister  v.  Bannister,  44  Yt.  624,  v.   Stone,   I    Dnv.  396,  400;    Meyer   t;. 

holding  the  guardian  liable,  though  the  Temme,  72  111.  574,  577 ;  Marquess  o.  La 

wages  had  been  paid  to  the  ward,  who  Baw,  82  Ind.  550. 

paid  them  over  to  his  father  in  pursuance 
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objects  to  the  amount  allowed  for  such  services  as  insufficient, 
the  burden  of  proof  is  on  the  ward.^  The  same  rule  holds,  of 
course,  where  the  guardian  commits  the  custody  and  control 
of  his  ward  to  one  who  compels  her  to  render  personal  ser- 
vice, while  her  education  and  culture  are  neglected ;  the  guar- 
dian will  not  be  allowed  credit,  in  such  case  for  board  within  the 
value  of  her  services.^  On  the  same  principle  of  justice,  a  ward 
will  be  entitled  to  no  compensation  for  her  services  if  she  lives 
in  the  family  of  the  guardian  and  receives  from  him  nurture,  care, 
and  instruction.^ 

The  parent  is  entitled  to  an  action  for  the  seduction  of  his 
infant  daughter,  on  the  common  law  theory  of  compensation  for 
the  loss  of  her  services.  In  Pennsylvania,  it  has  been  held  that 
since  the  guardian  of  the  person  of  a  minor  stands  in  j^  ^^^  g^^^^ 
loco  parentis^  the  reciprocal  power  and  duty  of  a  guar-  guardian  has 
dian  and  minor  are,  for  the  time  being,  the  same  as  dnctionofhis 

ward 

those  of  a  father  and  child,  and  the  guardian  has  the 
same  right  to  maintain  an  action  for  the  seduction  of  his  female 
ward  as  the  father  would  have.^  The  same  principle  is  an- 
nounced in  Illinois^  and  New  York,*  although  based,  partly, 
on  the  right  of  compensation  for  services  during  the  girPs 
confinement. 

The  doctrine,  that  the  guardian  comes  in  loco  parentis  to  his 

^  Calhoun  v.  Calhonu,  41  Ala.  369, 374 ;  Abr.  414,  as  aathoritj ;  and  have,  bj  statute 

Kinsey  r;.  State,  71  Ind.  32,  37  (holding,  2  Westm.  ch.  3,  §35,  a  writ  of  ravishment  of 

however,  that  the  claim  for  services  ren-  ward  for  the  recovery  of  the  body  as  well 

dered  by  the  ward  cannot  be  setoff  to  a  as  damages ;  and  that  by  the  equity  of  the 

claim  by  the  guardian  for  board,  norsing,  statute  a  guardian  in  socage  or  testamen- 

clothing,  and  tuition,  set  up  by  such  guar-  tary  guardian,  has  this  remedy.  Schouler, 

dian  in  answer  to  an  action  by  the  ward  in  his  work  on  Domestic  Relations,  says 

on  a  special  bond,  without  showing  that  that  "  the  equity  of  this  statute  may,  per- 

the  general  bond  has  been  exhausted).  haps,  extend  to  testamentary,  chancery, 

*  Starling  v.  Balkum,  47  Ala.  314,  316.  and  probate  guardians  as  well  as  to  guar- 
'  Moyer  v.  Fletcher,  56  Mich.  508, 514.  dians  in  socage,''  and  ascribes  this  as  the 

*  Fernsler  9.  Mover,  3  Watts  &S.  416.  principle  upon  which  the  above  case 
Tlie  court  render  this  decision  in  full  re-  was  decided :  Schoul.  Dom.  Rel.  §  336, 
cognition  of  the  doctrine  that  the  guardian    p.  496. 

is  not  liable  to  support  the  minor  out  of         ^  Ball  v.  Bruce,  21   111.  161,  in  which 

his  own  estate,  as  the  father  is.  and  is  not.  Walker,  J.,  says :  "  The  action  on  the  case 

therefore,  entitled  to  her  services  (where-  for  seduction  may  be  maintained  by  the 

by,  it  might  seem,  the  frail  foundation  for  parent,  guardian,  master,  or  other  person 

this  action  existing  at  common  law  in  standing  in  loco  parentis,  for  debauching 

favor  of  the  father  is  taken  away  from  the  the  daughter,  ward,  or  servant." 
guardian).    The  court  argue  that  at  com-         ^  Certwell  v,  Hoyt,  6  Hun,  575 ;  Inger- 

mon  law  the  guardian  could  recover  dam-  soil  v,  Jones,  5  Barb.  661,  664.  To  similar 

ages  for  his  ward  in  trespass,  dtingS  Bac  effect :  Bracy  v,  Kibbe,  31  Barb.  273. 

11 
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<vrard  has  been  relied  on  to  deprive  a  ward,  on  coming  of  age,  of 
)an  action  in  assumpsit  against  the  guardian  for  work  and  labor 
.done  for  him  during  minority.     Questions  arising  between  the 

guardian  and  ward,  such  as  the  right  to  charge  for 
pensation^nd  »  board,  clothing,  &c.,  whilc  the  ward  worked  for  the 
nuSntenance  guardian.  Or  of  the  ward's  right  to  compensation  for 
Uto  Courf'^    services  rendered  to  the  guardian,  must  be  decided  in 

the  Probate  Court.^ 
§  49.    Oaardlan's  Duty  in  Respeot  of  the  Bdaoatlon  and  Mainte- 
nance of  his  Ward.  —  It  is  the  duty  of  guardians  standing  in  loco 
parentis  to  provide  for  the  education  of  their  wards.     If  the  ward 

be  of  limited^  fortune,  and  able  to  earn  his  support, 
earn  hfs  erring  it  is  the  guardiau's  duty  to  see  that  he  does  so,  rather 
imidlVrtanef  ^^^^  ^^  permit  him  to  remain  in  idleness,  or  to  ex- 
pend his  limited  patrimony.^  But  if  the  ward  is 
physically  unable  to  earn  his  support,  or  cannot  do  it  without  en- 
croaching upon  the  time  necessary  to  acquire  a  good  education, 
the  guardian  may  use  the  property  of  the  ward  for  his  support  and 
education.^  The  guardian's  discretion  in  respect  of  the  quality 
of  boarding  and  the  extent  of  schooling  that  ought  to  be  allowed 

to  his  ward,  is  on  a  similar  footing  with  that  of  a 
diAcreUonsame  parent ;  he  is  not  compellable  to  prefer  mere  economy 
fether!  ^'  *       ^f  ^^^*  ^  *^®  welfare  and  comfort  of  his  ward.* 

The  father,*  or,  if  she  has  an  ample  fortune,*  the 
mother,  but  not,  of  course,  in  the  absence  of  statutory  provision,  the 

stepfather,^  nor  any  relative  other  than  a  parent,  is 
father* or°pe^*  liable,  legally,  for  the  education  and  maintenance  of  a 
e»?ti'*iS*ie  for  ^^^^o^)  unless  such  person  has  voluntarily  placed  him- 
self in  loeo  parentis  to  him  or  her.®  This  is  equally 
true  of  the  guardian  of  the  person.^  Thus  a  guardian 
may  conclude  himself  by  a  promise  not  to  demand  compensa- 
tion for  the  tuition,  board,  clothing,  and  maintenance   of   his 


minor's 
support. 


1  Deniflon  v.  Comwell,  17  Serg.  &  B. 
374,  377. 

'  Brown  v.  Yaryan,  74  Ind.  305,  310; 
Clark  V.  Clark,  8  Paige^  152 ;  Anderson  v, 
Thompson,  11  Leigh,  439,459 ;  Chaplin  v. 
Simmons,  7  T.  B.  Mon.  337,  341. 

•  State  V.  Clark,  16  Ind.  97. 

«  Gott  V,  Cnlp.  45  Mich.  265,  871. 

s  Bnrke  o.  Tamer,  85  N.  C.  500,  504 ; 
Hanford  v.  Prontj,  133  m.  339,  354. 


^  Wilkes  0.  Bogers,  6  Johns.  566,  586 ; 
Ailing  v.  AUing,  52  N.  J.  £q.  92. 

7  Besondj,  in  re,  32  Minn.  385,  387 ; 
Cole  V,  Eaton,  8  Cash.  587. 

B  As  to  the  liabilitj  of  parents  and 
others  to  support  and  educate  minors,  see 
ante,  §§  9,  13. 

*  Spring  V,  Woodworth,  4  Allen,  326. 
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ward,^  if  such  promise  is  not  void  for  want  of  con-  Bntaguw-. 

'  '^  ,  ,         diaa  may  bind 

sideration,*  or  as  a  mere  expression  of  present  in-  himself  for  a 
tention;^  and  where  the  services  of  a  female  ward 
are  worth  as  much  as  her  board,^  or  the  ward  is  brought  up  as 
one  of  the  family  without  apparent  claim  or  expeo-  cwidtrenie^ 
tation  of  allowance  from  her  estate,  the  guardian  will  "  om  of  the 

-        _  0  1  family  cannot 

not  be  allowed  credit  for  the  payment  of  a  subsequent  be  tubse- 
claim  therefor;^  no  claim  can  be  allowed  for  that  Sbarge'^for 
which  was  originally  intended  as   a  bounty.®     But  •**pp®'*» 
where  a  ward  leaves  the  family  of  his  guardian  just  when  his 
services  might  become  valuable,  thereby  depriving  the      .     .   . 
guardian  of  the  parents'  right  to  the  services  of  a  the  family  just 

when  canable 

child  during  minority,  compensation  should  be  al-  of  rendering 
lowed  the  guardian  for  the  ward's  maintenance  dur-  '®'^**^'-- 
ing  the  time  he  was  unable  to  earn  his  living^  Neither  the 
circumstance  that  a  ward  is  the  guardian's  niece,  nor  that  another 
member  of  the  family  offered  to  board  her  for  nothing,  should 
militate  against  the  guardian's  right  to  charge  for  her  board  and 
clothing.®  Since  it  is  a  father's  duty,  whether  he  be  guardian 
or  not,  to  educate  and  support  his  child  out  of  his 

«•  i_      fi  1         11  1    Support  is  not 

own  means,  a  guardian  cannot,  of  course,  be  allowed  chargeable 
credit  in  his  accounting  to  the  ward,  for  expenses  of  JSo'hasVpa^ 
education  and  maintenance,  unless  the  ward  had  no  J^  supSSt  hSn 
parents  willing  or  able  to  provide  therefor ,•  or  a 
court  of  competent  jurisdiction  has  ordered  such  expenditure.^^ 
And  the  same  is  true,  where  the  ward  is  supported  by  a  brother ; 
if  the  brother  demands  no  compensation  for  the  maintenance,  the 
guardian  cannot  charge  his  ward's  estate  by  voluntary  payment 
to  the  brother.^^    Nor  will  creditors  be  allowed  to  compel  their 


1  State  V.  Baker,  8  Md.  44, 49 ;  Hooper 
V.  Boyster,  1  Mnnf.  119,  130;  Bradford  v. 
Bodfijth,  39  Iowa,  681,  684;  Snover  v. 
PraU,  38  1?.  J.  Eq.  207. 

3  Keith  V.  Miles,  39  Miss.  442.;  Cnn- 
ningham  v.  Pool,  9  Ala.  615,621 ;  Hooper 
V.  Royster,  supra ;  Armstrong  v,  Walkup, 
9  Gratt.  372,  375. 

*  Alsop  V,  Barbee,  14  B.  Men.  522, 
525. 

*  Hayden  v.  Stone,  1  Dural,  396. 

*  Folger  V.  Heidel,  60  Mo.  284 ;  Web- 
ster V.  Wadsworth,  44  Ind.  283 ;  Crosby  v, 
Crosby,  I  S.  C.  337,  347 ;  Douglas'  Ap- 


peal. 82  Pa.  St.  169,  173;  Horton's  Ap- 
peal, 94  Pa.  St.  62. 

0  Chapline  o.  Moore,  7  T.  B.  Mon.  150, 
163. 

7  Pratt  V,  Baker,  56  Vt.  70,  77. 

8  Moyer  v,  Fletcher,  56  Mich.  508,  513; 
to  same  effect:  Latham  v.  Meyers,  57 
Iowa,  519,  520. 

0  State  V,  Roche,  94  Ind.  372,  378 ;  s.  o. 
91  Ind.  406. 

^0  As  to  which  see /Nwf,  §  50;  also  §  51 
and  §  104. 

u  Eschrich,  in  re,  85  CaL  98, 100. 
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debtor  to  charge  her  children  out  of  their  estates  for  their  support 
and  maintenance,  whether  such  duty,  on  the  death  of  her  hus- 
band, devolves  on  her  as  a  matter  of  law  or  not.^ 
The  legal  duty  of  a  guardian  to  educate  and  maintain  his  ward 
extends  no  further  than  to  judiciously  apply  the  es^ 
altera  wwd  **^  ^^  ^^^  latter  for  that  purpose.  He  should  know 
*'™ii®^  ilL^**®     the  amount  and  situation  of  the  estate,  and  is  not 

ward  8  mtans.  ' 

obliged  to  incur  any  liability  beyond  it.^  He  is  not 
liable  for  any  contract  of  his  ward  in  the  absence  of  an  express 

undertaking  in  writing  to  that  effect,  precisely  as  if 

Ward  cannot       xu  «j  *,  -xu  n 

bind  his  guar-    the  ward  wcre  any  stranger ;  nor,  either  personally  or 
own  contract.     ^^  ^is  fiduciary  character,  for  necessaries  furnished 

the  ward  without  his  consent,  either  express  or  im- 
plied,®  And  if  he  contracts  with  a  third  person  for  the  educa- 
tion and  support  of  his  ward,  he  may,  perhaps,  make  himself  liable 
Though  liable  personally,  at  law,  to  such  third  person,  but  in  equity 
h?nweirffuTr^  ®^^'^  personal  liability  of  the  guardian  will  not  relieve 
diania  entitled  the  Ward's  estate,  nor  is  the  guardian  liable  person- 

to  reimburse-  70  i- 

mentoutof       ally,  unless  he  consented  to  be  so  bound.*     But  if 

he  place  the  ward  in  custody  of  a  third  person,  this 
implies  authority  on  part  of  such  third  person  to  employ  for  the 
ward  a  physician,  if  necessary,  and  a  promise  by  the  guardian  to 
to  pay  his  services  out  of  the  ward's  estate.*  That  the  funds  in 
o  a  guardian's  hands  came  from  the  government  in  the 

Pen«ion  money        °  ° 

shape  of    a  pension  to   the  minor  child  of    a   de- 
ceased soldier  does  not  relieve  the  ward's  estate  from 
liability.® 

Neither  can  the  guardian  bind  his  ward,  either  as  to  the  per- 
son or  the  estate,  by  any  contract ;  but  contracts  entered  into  by 
,         the  guardian,  in  performance  of  his  duty  to  educate 
contract  binds    and  maintain   his   ward,   bind  him  personally  and 

alone,^  save  that  the  ward's  estate  is  liable  to  reim- 
burse him  for  reasonable  expenditures  made  for  his  l)enefit.®    It 


liable  for 
ward's  support 


1  Hanford  v.  Prouty,  133  111.  339,354. 

^  Hntchinson  v.  Hntchinson,  19  Vt 
437,  441  ;  McDaniel  v.  Mann,  25  Tex. 
101 ;  Ford  v.  Miller,  18  La.  An.  571. 

>  Overton  v.  Beavers,  19  Ark.  623,  626 
et  seq. ;  Gwaltney  v.  Cannon,  31  Ind.  227 ; 
Tncker  v.  McKee,  1  Bailey,  344 ;  Turner 
V.  riagg,  6  Ind.  App.  563,  reviewing 
nnmerous  cases. 


«  Bamam  v.  Frost,  17  Gratt.  398,405. 

•  Walker  v.  Browne,  3  Bnsh,  686 ;  but 
the  guardian  is  liable  only  oat  of  the 
ward's  estate:  Cole  v.  Eaton,  8  Cash. 
587. 

•  Welch  V.  Barns,  29  lows,  186; 
Brown's  Appeal,   112  Pa.  St.  18,  24. 

7  Lindsey  v.  Stevens,  5  Dana,  104,  107. 

•  Reading  v,  Wilson,  38  N.  J.  £q.  446, 
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is,  as  a  general  rule,  for  the  guardian  to  judge  what  GtuiTdiaii 
are  necessaries  according  to  the  ward's  estate  and  ilJ^Si^*!*^" 
condition  in  life,  and  he  has  the  same  authority,  in 
this  respect,  as  a  parent,^  of  which  those  who  supply  the  ward 
with  necessaries  must  take  notice  at  their  periL^  ^'  To  determine 
that  a  stranger  may  recover  the  price  of  goods  furnished  to  a 
ward  against  the  injunctions  of  the  guardian  would  be  to  uproot 
the  foundations  of  society."  ^ 

In  the  protection  of  his  ward's  morality,  the  guardian  has  the 
right  to  forbid  a  person  of  bad  character  for  honesty  and  chastity, 
whom  he  regards  as  an  improper  inmate  in  the  house  of  his  ward, 
to  enter  the  same,  and  if  there,  to  require  her  to  depart ;  and  if 
she  refuse,  to  put  her  out  and  keep  her  out,  using  no  more  force, 
and  removing  her  no  further,  than  is  necessary  to  effect  this 
object.* 

§  50.    DiBtlnotlon  between  Capital  and  Income  in  defraying  the 
Bzpensee  of  Bduoation  and  Maintenance.  —  The  strict  English  rule, 
followed  extensively  in  the  United  States,  limits  guar- 
dians  to  the  use  of  the  ward's  income  for  his  education  tion  limited  to 

J  _.  ,         . ,  .  .  •  ward's  income, 

and  support,  unless  the  proper  court  sanction  expen- 
diture in  excess  thereof.^  Not  strictly  to  the  income  of  any 
current  year ;  but  the  unexpended  surplus  of  previous  years  may 
be  applied,  if  thereby  the  expenditures  during  the  entire  minority 
of  the  ward  shall  not  exceed  the  income  for  said  f^om  whatever 
period.*  Nor  are  the  expenses  limited  to  the  revenue  •<>»«»• 
from  the  estate  in  the  guardian's  hands,  but  may  reach  the  entire 
income  from  the  whole  of  the  ward's  property,  wher-   Slaves  and 

^     '^       •' '  proceeds  of 

ever  situated.^  The  increase  of  slaves  is  not  reckoned  mUo  o(  the 
as  income;^  nor,  a  fortiori^  the  proceeds  of  sale  of  income.^^ 


449 ;  RoUins  v.  Marsh,  128  Maas.  116, 118. 
See,  as  to  the  power  of  a  guardian  to  bind 
his  ward  by  contract,  post,  §  57. 

^  Nicholson  v.  Spencer,  1 1  Ga.  607, 610; 
Kraker  v.  Bryan,  13  Rich.  163,  170. 

*  McKannap.  Merry,  61  111.  177  ;  State 
V.  Cook,  12  Ired.  67 ;  Hoasey  v,  Roondtree, 
Ifiosb.  110,112. 

*  Bredin  o.  Dwen,  2  Watts,  95,  102. 

*  Wood  V.  Gale,  10  N.  H.  247. 

*  Myers  v.  Wade,  6  Rand.  444;  Whit- 
ledge  o.  Callis,  2  J.  J.  Marsh.  403  ;  Vil- 
lard  0.  Chovin,  2  Strobh.  Eq.  40 ;  Beeler  v. 
Dmm,  3  Head,  87, 90 :  Oakley  v.  Oakley, 


3  Dem.  140 ;  Payne  v.  Scott,  14  La.  An. 
760 ;  McDowell  ».  Caldwell  2  McCord 
Ch.  43, 58  ;  Boyd  p.  Hawkins,  60  Miss.  277, 
281;  Brown  u.  Grant,  29  W.  Va.  117; 
Johnston  v.  Haynes,  68  X.  C.  514  ;  Phillips 
V,  Davis,  2  Sneed,  520,  525 ;  Bellamy  v. 
Thornton,  103  Ala.  404,  408. 

•  Speer  r.  Tinsley,  55  Ga.  89.  92  ;  By- 
bee  V.  Tharp,  4  B.  Mon.  313,  320 ;  Gott  v, 
Calp,  45  Mich.  265,  273  ;  Long  v.  Norcam, 
2  Ired.  Eq.  354,  357. 

^  Foreman  r.  Murray,  7  Leigh,  412, 
418. 

s  Anderson  v.  Thompson,  11  Leigh,  439. 
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the  ward's  real  estate.^  There  can  be  no  order  for  the  sale  of 
the  ward's  real  estate  to  reimburse  a  guardian  for  the  excess  of 
expenditures  for  the  ward's  education  and  support  over  his  in- 
come, much  less  can  he  retain  the  ward's  property  for  that  pur- 
pose.* It  is,  therefore,  error  to  set  aside  a  decree  rendered  on  a 
bill  of  review  of  6nal  settlement,  in  which  the  guardian  was 
refused  credit  for  expenditures  exceeding  the  ward's  income,  on 
the  ground  that  the  bill  was  demurrable.^ 

Authority  to  break  in  upon  the  ward's  capital  may  be  obtained 
from  courts  having  jurisdiction  over  guardians,  for  the  purpose 
-   _  of  support  and  education,  in  cases  where,  from  the 

Court  may  em 

subject  capiui  want  of  Sufficient  capital,  the  income  is  inadequate  for 
for^ucationif  such  purposc;^  but  application  should  be  made  before 
necessary.  ^j^^  expenditure  is  incurred.*  Such  an  order  must  be 
entered  of  record  in  the  minutes  of  the  court ;  it  cannot  be  es- 
Bv  order  of  tablishcd  by  a  memorandum  of  the  judge  written  on 
"coj^-  some  paper  relating  to  the  guardianship,®  nor  by  a 

mere  verbal  direction ;  ^  and  when  properly  made,  is  binding,  in 
so  far,  at  least,  as  to  establish  prima  facie  the  right  of  the  guar- 
dian to  have  credit  for  expenditures  pursuant  thereto,  allowed.^ 
The  court  rarely  permits,  by  its  own  order,  a  reduction  of  the 
capital ;  "  the  circumstances,"  says  Chief  Justice  Bibb,  in  deliver- 
ing the  opinion  of  the  Court  of  Appeals  of  Kentucky  in  the  case 
of  Chapline  and  Moore,®  "  must  be  cogent  and  extraordinary  to 
induce  the  court  to  assent  to  break  in  upon  the  capital ;  ...  for 
the  mere  purpose  of  maintenance  of  a  child  in  health  and  infancy, 
a  court  of  equity  will  not  permit  a  sinking  of  the  capital."  ^^ 

The  rigidity  of  the  rule,  requiring  the  sanction  of 
EngiisH  rule  a  court  in  advance  for  any  disbursement  in  excess 
moderated,        ^£  ^j^^  ward's  incomc,  has  induced  courts  in  many  of 

But  see,  to  the  contrary,  Long  ».  Norcnm,  in  excess  of  the  income,  no  matter  how 

2  Ired.  Eq.  354, 359.  necessary  they  may  have  been,  in  any 

^  Irvine  v.  McDoweU,  4  Dana,  629 ;  settlement  or  accounting,  unless  there  had 

Strong  V.  Moe,  8  Allen,  125;  Rinker  v,  been  an  express  order  in  advance  :  Austin 

Streit,  33  Gratt.  663,  672  ;   St.  Joseph's  v.  Lamar,  23  Miss.  189, 192  ;  Whitehead  v. 

Academy  v.  Augustini,  55  Ala.  493.  Bradley,  87  Va.  676,  680 ;  citing  earlier 

^  Davis  V.  Roberts,  I  Sm.  &  M.  Ch.  543,  Virginia  cases. 
553.  ^  Gilbert  v.  McEachen,  38  Miss.  469, 

s  Wiggle  V,  Owen,  45  Miss.  691.  472. 

4  Bostwick,  in  re,  4  Johns.  Ch.   100;  ?  Jones  v.  Parker,  67  Tex.  76, 82. 

Hart  V.  Czapski,  1 1  Lea,  151, 153 ;  Withers         ^  Latham  v.  Myers,  57  Iowa,  519, 521. 
V.  Hickman,  6  B.  Mon.  292,  294.  ^  7  T.  B.  Mon.  150, 170. 

*  In  some  of  the  States  the  court  has        ^^  To  similar  effect :  Davis  v.  HarknesSi 

no  power  to  aUow  credit  for  disbursements  6.I1L  1 73, 1 78. 
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the  United  States  to  modify  it.  ^^  There  are  many  cases,"  says 
East,  Sp.  J.,  delivering  the  opinion  in  Hobbs  v.  Harlan,^  ^^  and  of 
frequent  occurrence,  in  which  great  and  gross  injustice  would  be 
done  to  the  parties  most  concerned,  were  it  the  rule,"  ^^  ^^^.^  .  .^^ 
in  cases  "  such  as  a  personal  injury  to  the  ward  in-  *»<»  in  peculiar 

"     ''  cases* 

volving  the  services  of  a  surgeon ;  sickness  of  a 
protracted  character,  requiring  expensive  nursing  and  medical 
bills ;  death  of  the  ward,  requiring  expenses  for  decent  interment ; 
marriage  of  a  female  ward  ;  besides  a  large  number  of  social  and 
moral  emergencies  necessitating  instant  action  on  the  part  of  the 
guardian,  involving  pecuniary  obligation."  The  rule,  then,  may 
be  stated  to  be,  in  such  States,  that  '^  expenditures  in  excess  of 
the  income  will  not  be  allowed,  unless  good  reason  is  shown  to  the 
court,  why  the  court  was  not  applied  to  in  advance."  ^  It  is  held, 
accordingly,  that  where  a  guardian,* having  no  funds  of  his  ward 
in  his  hands,  and  no  certainty  of  ever  obtaining  any,  advances  his 
own  means  in  the  support  of  his  ward,  it  would  be  unreasonable 
to  demand  that  he  should  incur  the  expense  of  procuring  an  order 
of  court  directing  him  to  expend  his  money  for  the  support  of  the 
ward.^  So  a  guardian  was  allowed  credit  for  expenses  in  support 
of  a  ward  exceeding  the  income,  without  a  previous  order,  if  made 
upon  *•  urgent  necessity,"  or  "  such  as  could  not  have  been  fore- 
seen or  provided  for ; "  *  where  the  emergency  was  great, "  and  the 
expediency  manifest ; "  ^  "  when  the  expenditures  were  demanded 
by  such  circumstances,  amounting,  indeed,  to  physical  necessity, 
as  would  have  compelled  any  court  to  authorize  them  without  a 
moment's  hesitation ; "  ^  "  under  an  emergency  ...  as  if  there 
be  a  dearth,  and  a  consequent  failure  of  crops."  ^  Payment  of  a 
fine  to  which  the  ward  was  sentenced  is  held  to  be  the  Duty  to  pay 
guardian's  duty  without  awaiting  an  order  of  court.®  warS's  fine. 
Money  paid  out  for  a  watch  is  sanctioned,  if  it  be  found  that  a 
watch  was  necessary  or  proper  for  the  ward.^  Spending  money 
may  properly  be  allowed  to  a  young  lady,  whose  actual  neces- 

1  10  Lea,  268,  275.  *  Hobba  v.  Harlan,  tupra, 

*  Hobbe  V.  Harlan,  Bupra ;  Coben  v.         »  Prince  v.  Logan,  1  Speera  (S.  C),  29, 
Sbyer,  1   Tenn.  Ch.  192,  194,  and  caaea     33. 

cited ;  Downey  v.  Bollock,  7  Ired.  £q.  102,         ^  Jobnaton  v.  Coleman,  3  Jonea  £q. 

110.  290,293. 

*  Cnmmina  v.  Cnmmina,  29  lU.  452.  "^  Downey  o.  BoUock,  7  Ired.  Eq.  102* 
And  aee  Long  v.  Norcnm,  2  Ired.  Eq.  354,  110. 

358 ;  Smitb  v.  Bixby,  5  Redf.  196  ;  Roae-         ^  jonea  v.  Parker.  67  Tex.  76, 82. 
borongb  v.  Boaeborongb,  3  Baxt.  314.  *  Jonea  v,  Parker,  supra. 
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Spending  saries  of  life  in  the  matter  of  boarding,  clothing, 
money  ow  ^^^  schooling  are  gratuitously  furnished  by  her  rela- 
tives.^ In  Mississippi  it  is  held,  that  ^'  it  is  only  in  very  special 
cases,  such  as  could  not  have  been  foreseen,  that  the  court  ought, 
under  any  circumstances,  to  sanction  a  charge  of  this  kind  not 
previously  ordered  by  the  court."  *  Expenditures  in  excess  of  a 
Eouit  rule  ward's  iucomc  are  sanctioned,  sometimes,  in  conform- 
Bometimee         ity  with  an  equitable  rule,  according  to  which  that  is 

to  be  sanctioned  which,  according  to  the  facts  proved, 
would  have  been  ordered  to  be  done  if  application  had  been  made 
for  such  an  order.^ 

It  is  held,  therefore,  that  in  order  to  obtain  allowance  for 
expenditures  in  excess  of  the  income,  the  guardian  must  show 
such  a  state  of  facts  as  would,  if  shown  to  exist,  have  justified  the 
court  in  making  an  order  to  that  effect*  The  power  to  sanction 
such  expenditures  is  held  to  be  ''one  of  the  most  delicate  and 
responsible  duties  which  devolves  upon  a  court  of  chancery,"  and 
is  in  some  States  denied  to  probata  courts.^ 

Provision  is  made  by  statute,  in  some  of  the  States,  authorizing 
sututory  guardians  to  use  the  principal  of  their  wards'  estates 

provisions.  f^j.  their  comfortablc  maintenance,  if  the  income  and 
profits  thereof  are  insufficient  for  that  purpose.^ 

A  third  person  of  whom  the  guardian  purchases,  is  not  bound 
to  see  that  payment  is  made  from  the  ward's  income,  although 
Creditors  not  *^^  guardian  has  no  right  to  expend  the  principal  of 
iwund  by  ques-  his  ward's  estate."^  And  so  if  the  guardian  pays 
income  or  moucy  from  the  principal  of  his  ward's  estate  to  a 
^^*    ■  suitable  person  for  the  ward's  support,  and  the  money 

is  reasonably  expended,  he  cannot  recover  back  the  amount  from 
such  person.® 


1  Earaey  v.  Vale,  56  Ind  542. 

<  Frelick  v.  Tamer,  26  Miss.  393, 394. 

'  Jarrett  i;.  Andrews,  7  Bush,  311, 314 ; 
Calhonn  v.  Calhoun,  41  Ala.  369,  374; 
Browne  ».  Bedford,  4  Dem.  304,  311 ;  Hj- 
land  V.  Baxter,  98  N.  Y.  610,  615;  Tud- 
hope  V.  Avery,  63  N.  W.  (Mich.)  979; 
Jackson  v.  Rose,  30  S.  W.  (Ky.)  16. 

*  Osborne  v.  Van  Horn,  2  Fla.  360, 
365 ;  Owens  v.  Pearce,  1 0  Lea,  45  ;  Beeler  v. 
Dunn,  3  Head,  87,  91 ;  Barton  v.  Bowen, 
27  Gratt.  849,  855.    In  West  Virginia, 


howeyer,  the  power  of  a  court  to  sanction 
expenditures  in  excess  of  the  income,  made 
without  previous  order,  is  taken  away  by 
statute  :  Brown  v.  Grant,  29  W.  Va.  117. 

»  MitcheU  v.  Webb,  2  Lea,  150, 152. 

•  Preble  v.  Longfellow,  48  Me.  279; 
Campbell  v.  Golden,  79  Ky.  544,  547; 
Chubb  V.  Bradley,  58  Mich.  268,  271,  re- 
ferring to  Gott  V.  Culp,  45  Mich.  265.  But 
see  Brown  t*.  Grant,  supra. 

'  Broadus  v.  Rassen,  3  Leigh,  12,  25. 

8  Chubb  tr.  Bradley,  58Mich.26& 
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§  61.  Policy  of  the  Imw  aa  to  the  Bxtent  of  Bzpenditares  for  the 
"Ward.  —  It  results  from  the  preceding  section,  that  courts  are  dis- 
posed to  watch  jealously  the  interest  of  wards  in  passing  upon 
the  transactions  for  which  guardians  take  credit  in   ^ 

!•  .  -iiiz-v  1*1  11      Courts  restrict 

their  accounting  with   the  ward.    One  of  the  well-  expenditures 

for  ixTArii  to 

settled  principles  of  courts  of  chancery,  applicable  suchasarB 
alike  to  probate  courts  having  jurisdiction  over  guar-  ^°®^<^'*^- 
dians,  is  that  no  maintenance  shall  be  allowed  out  of  an  infant's 
estate,  unless  it  be  for  the  infant's  benefit  to  make  such  order. 
Hence,  courts  will  not  allow  the  estate  of  infants  to  be  charged 
with  the  expense  of  their  maintenance,  who  have  a  father  of 
sufficient  ability  to  maintain  them  and  bring  them  up  out  of  his 
own  means.     In  determining  this  question,  reference  should  be 
bad  to  the  situation  and  prospect  in  life  of  the  children,  and  the 
amount  of  their  fortunes,  as  well  as  the  situation,  ability,  and  cir- 
cumstances of  the  father,  having  due  regard  to  the  claims  of  others 
upon  his  bounty.^      Courts  endeavor  to  promote  the  permanent 
interest,  welfare,  and  happiness  of  the  children  who  come  under 
their  care,  which   are  not  always  best  secured  by  rigid  econ- 
omy, regardless  of  the  habits   and  associations  of  Rigid  economy 
their  period  of  minority.^      It  is  a  wise  policy  that  whe*oT^n©- 
should  be  judicially  encouraged  to  anticipate  (whjen  fi*^***- 
necessary)  a  part  of  the  wealth  of  an  infant  to  secure  a  good  edu- 
cation, "  so  amply  remunerated,"  says  the  Chancellor,  in  Wilkes 
V.  Rogers,  "  by  the  value  it  stamps  upon  the  remainder."  *    If 
the  parent  be  also  the  guardian  of  a  minor  having  an  circumstances 
estate  of  its  own,  the  circumstances  of  the  parent,  as  ^'ard'^shouw^ 
well  as  the  amount  of  the  estate  of  the  ward  may  be  ^  considered. 
taken  into  consideration  in  fixing  the  amount  allowable,  if  any^ 
out  of  the  ward's  estate.^    It  is  well  settled  that  courts  of  equity, 
though  fully  recognizing  the  common  law  obligation  of  a  father  to 
support  and  educate  his  children,  and  generally  refusing  to  assist 
him  from  their  private  estates,  will,  when  he  is  with-  Courts  make 
out  means,  or  without  adequate  means,  to  educate   father  for 
them  according  to  their  future  expectations,  interpose  necesswjT  ^^ 

^  Kane,  in  rty  2  Barb.  Ch.  375 ;  Beards-  daughters,  whose  joint   income   was   be- 

ley  V.  Hotchkiss,  96  N.  Y.  201, 219.  tween  $3,500  and  $4,000. 

3  Barke,  in  re,  4  Sandf.  Ch.  617,  619,  >  6  Johns.  566,  577. 

holding  that  a  father  having  a  moderate  *  Voessing  v.  Voessing,  4  Kedf.  360, 

income  might  be  allowed  $2,500  a  year  for  364 ;  Ailing  v.  Ailing,  52  N.  J.  Eq.  92. 
the  support  and   education  of   his   two 
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and  make  an  allowance  out  of  the  children's  estate  for  that 
purpose ;  ^  and  on  this  ground  it  is  the  duty  of  a  guardian  to 
provide  for  the  support,  maintenance,  and  education  of  his  ward 
out  of  the  ward's  estate,  although  he  have  a  father  living,  if  the 
father  be  poor  and  unable  to  furnish  such  support.^  A  guardian, 
though  father  of  the  ward,  having  contracted  a  debt  for  the  main- 
tenance and  education  of  his  ward,  is  held  to  be  entitled  to  credit 
therefor  in  an  action  on  his  bond,  although  the  same  has  been 
released  by  the  creditor,  and  he  has  never  paid  it.^  Prima  fade 
the  father  has  no  right  to  charge  his  children  for  their  sup- 
Prima facie  port  and  maintenance;  if,  therefore,  the  father,  be- 
ri^t  to"ha^  ing  guardian,  have  not  made  such  charge,  an  answer 
hi8  chUd.  by  bis  surety,  by  way  of  set-off  in  an  action  on  the 

bond,  that  the  children  are  indebted  to  the  guardian  for  board, 
clothing,  and  maintenance,  without  alleging  the  facts  out  of  which 
the  indebtedness  arises,  is  bad  on  demurrer.^  Nor  is  it  sufficient 
to  charge  that  the  father  was  poor,  or  in  indigent  circumstances, 
Father's  surety  without  avcrring  the  age,  physical  condition,  or 
Sa?heliSir**  necessities  of  the  ward.*  Nor  can  a  surety  con- 
charge.  ygrt  a  gratuity  by  the  father  into  a  debt  of  the 

ward.® 

The  law  requires  of  a  guardian  the  most  scrupulous  care  and 
attention  in  the  management  of  the  estate  of  his  ward ;  he  will 

not,  therefore,  be  allowed  credit  for  expenditures  in 
expendii^  the  indulgence  of  an  obstinate  and  extravagant  boy  in 
not  allowed.  squandering  the  estate  by  paying  to  him  and  for  him 
large  sums  of  money  by  way  of  setting  him  up  in  business,  paying 
extravagant  bills  for  clothing  and  other  expenses,  and  furnishing 
him  money  that  was  not  necessary,  all  without  a  protecting  order 
of  the  court.^  In  Mississippi  it  is  held  that  the  statute  requires 
the  sum  for  maintenance  and  education  to  be  fixed  by  the  Chan- 
cery Court,  having  regard  to  the  future  situation,  prospects,  and 
distinction  of  the  minor.®    In  New  York  the  Chancellor  directed. 


1  Newport  v.  Cook,  2  Ashm.  332,  339, 
dting  English  cases;  Waldrom  v.  Wal- 
drom,  76  Ala.  285, 290. 

«  Clark  V.  Montgomery,  23  Barb.  464, 
472;  Beaselej  v.  Watson,  41  Ala.  234, 
240,  citing  Alabama  cases  (this  case,  the 
Supieme  Court  of  Alabama  remark,  car- 
ries the  principle  to  the  extremest  verge 
and  we  are  unwilling  to  extend  it :  Baines 


V.  Barnes.  64  Ala.  375,  384) ;  State  r.  Mar- 
tin, 1 8  Mo.  App.  468, 475,  reljing  on  Goion 
V.  Guion,  16  Mo.  48, 52. 

*  Kinsej  v.  State,  71  Ind.32,39. 

*  Corbaly  v.  Holmes,  81  Ind.  62, 64. 
»  Myers  v.  State,  45  Ind.  160.  162. 

*  Pratt  V,  McJaukin,  4  Rich.  L.  5. 
"f  Mells,  til  re,  64  Iowa,  391, 394. 

8  Dalton  V,  Jones,  51  Miss.  585,  587. 
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on  the  appointment  of  a  guardian,  that  he  was  not  to  paj  anything 
for  the  support  of  the  ward,  unless  he  consented  to  prosecute  his 
studies,  or  to  get  into  some  regular  business  under  the  direction 
of  his  guardian.^ 

§  52.  Rellgioiu  Instrnctlon  of  Wards.  —  Chancery  courts  in 
England  take  cognizance  of  the  rights  and  duties  of  guardians 
in  respect  of  the  religious  education  of  their  wards;'  but  in  the 
United  States,  aside  from  the  statutory  provisions  touching  the 
religious  professions  of  persons  appointed  as  guardians,^  the  sub- 
ject has  received  little  or  no  judicial  attention.  The  law,  which 
forbids  the  appointment  of  a  guardian  whose  religious  faith  differs 
from  that  of  the  parents,  demands  that  he  should  refrain  from 
any  attempt  to  erase  the  impressions  made  in  this  direction  by  the 
parents  on  the  mind  of  the  child ;  and  if  he  use  harsh  or  unfair 
means  to  do  so,  or  to  put  the  child's  conscience  to  any  kind  of 
torture,  the  law  demands  his  removal.^ 

^  Kettletas  v.  Gardner,  1  Paige,  488.  *  As  to  which  see  ante,  §  32. 

3  Schonl.  Dom.  Rel.  §  340 ;  Story  £q.         *  Nicholson's  Appeal,  20  Pa.  St.  50, 54. 
Juris.  §  1340. 
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CHAPTER  VII. 

OP  THE  guardian's  AUTHORITY  IN  RESPECT  OP  THE  WARD'S 

ESTATE. 

§  58.  Nature  of  the  Onardian's  Title  to  his  Ward's  Property.  — 
There  is  great  similarity  between  the  powers  and  duties  of  a 
guardian  in  respect  of  the  property  of  his  ward,  and  of  an 
executor  or  administrator  in  respect  of  the  estate  of  his  deceased 
Simiiflritvof  tcstator  Or  intestate.  Both  classes  of  function- 
idm^btrator'l  ^^^^^  ^^c  treated  in  law,  in  many  respects,  like 
title.  trustees,  holding  a  legal,   but   not   beneficial    title 

to  the  property  intrusted  to  their  custody.  Text-writers  and 
courts  find  it  convenient  to  include  executors  and  administrators 
in  discussing  the  powers,  rights,  duties,  and  liabilities  of  trustees  ;^ 
and  guardians,  notably  guardians  in  socage  and  testamentary 
guardians,  were  early  recognized,  at  common  law  and  under  the 
statute  of  Charles  II.,  as  trustees,  with  not  a  bare  authority,  but  an 
actual  interest  in  their  ward's  estate.^  But  while  this  similarity 
has  been  still  increased  in  America  by  reason  of  statutory  depart- 
ures here  from  the  common  law,  greatly  affecting  the  powers  of 
executors  and  administrators,  and  defining  the  authority  of  guar- 
dians, whether  testamentary  or  under  judicial  appointment,  so 
that  the  power  of  a  guardian  over  the  property  of  his  ward  in 
respect  of  choses  in  action  coming  into  his  hands  is  held  to  be  the 
same  as  that  of  an  executor  or  administrator,*  and  his  relation 
to  the  Probate  Court  and  to  the  minor  is,  though  not  in  all 
respects,  of  the  same  legal  complexion  as  that  of  the  executor  or 

1  Woerner  on  Adm.  §  10.  In  Hnnter  v.  LawTence,  11  Gratt.  Ill, 

^  Schonl.  Dom.  Kel.  §  321,  citing  Bean-  130,  it  is  held  that  a  guardian  has  suflS- 

fort  V.  Berty,  1  P.  Wms.  702,  704 ;  Eyre  dent  title  to  sell   his  ward's  property, 

V.  Shaftesbury,  2  P.  Wms.  108,  107 ;  Gil-  whether  such  title  be  legal  or  e(|uitable, 

bert  V.  Schwenck,  14  M.  &W.  488,  493.  or  partly  either,  citing  Chancellor  Kent 

*  Mason  v.  Buchanan,  62  Ala.  110, 112.  in  Field  v.  Schieffelin,  7  Johns.  Ch.  150. 
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administrator,^  yet  a  fundamental  difference  exists  in  Difference 
this,  that  while  executors  and  administrators  hold  the  dian's^tS^d 
legal  title  of  decedents  to  personal  property  for  the  S?^'.*^"****" 
benefit  of  creditors  and  distributees,  the  legal  as  well 
as  beneficial  title  to  both  real  and  personal  property  Jj^  *^^®  *** 
remains  in  the  ward,^  which  the  guardian  can  in 
no  wise  bind  by  any  promise  or  contract  of  his  own.^    But  the 
right  of  possession  of  real  and  personal  property  is 
in  the  guardian;^  so  that,  if  injury  is  done   to  it,  session  in 
the   guardian,  and  not  the  ward,  can  maintain  an  ^^  **"' 
action  of  trespass,  and  if  the.  guardian  recover,  he  must  account 
to  the  ward;*    it  may  therefore   be   said,  in  this  ^^^^^^1 
respect,  that  the  guardian  of  a  minor  has   an   au-  coupled  with 
thority  coupled  with  an  interest,  not  a  bare  authority,  ' 

in  the  ward's  estate,^  although  it  is  generally  held  that  the 
guardian's  power  is  a  naked  oneJ  naked. 

It  results  from  this  principle  that  the  guardian  must  sue  in  his 
own  name  for  any  injury  to  the  possession,  but  in  the  name  of  his 
ward  for  any  right  of  the  ward  lying  in  action.® 

But  since  the  guardian's  office  is  one  of  trust  and  obligation, 
bis  possession  of  the  ward's  estate,  as  well  as  all  Guardian's 
of  his  official  acts  in  connection  therewith,  must  be  KJI^of^ '®' 
for  the  ward's,  and  not  for  his  own,  interest.    Hence,  ^*'^- 
it  is  not  within  the  authority  of  a  guardian  to  avoid  a  beneficial 
contract  made  by  his  ward,®  or  to  waive  any  benefit  He  cannot 
to  which  his  ward  is  entitled,^^  or  to  release  any  ScSlfjjJnuilct 
security  belonging  to  the  ward,^^  or  to  revive  a  debt  ^^^-^ 
against  the  ward  which  is  prescribed  or  barred  by  limitation,**  or 

^  Fox  v.  Minor,  32  Cal.  Ill,  116.  "^  Rollins  v.  Marsh,  supra;  1  Parsons 

*  2  Kent,  *227  (note  afi  by  the  editor  of  on  Contracts,  B.  1,  ch.  ix.  §  2;  Granby  v. 

the  13th  edition) ;  Rollins  v.  Marsh,  128  Amherst,  7  Majis.  1,  6. 

Mass.  116,  118;   McDnffie  v.  Mclntyre,  ^  Sntherland  v.  Goff,  5  Port.  508,  512. 

11  S.  C.  551,  560;  Hntchlns  v*  Dresser,  See,  as  to  whether  snit  should  be  in  the 

26  Me.  76,  78;  Longmire  v.  Pilkington,  name  of  the  guardian  or  of  the  ward, 

87  Ahi.  296,  297 ;   Newton  v.  Nntt,  58  post,  §  58. 

N.  H.  599,  601 ;  Moore  v,  Hazelton,  9  ^  Oliver  v.  Hondlet,  13  Mass.  237. 

Allen,  102,  104.  ^  Hite  o.  Hite,  2  Rand.  409,  417  (hold- 

>  Dalton  V.  Jones,  51  Miss.  585.  Ing  further  that  a  decree  in  pursuance  of 

^  Lee  V,  Lee,  55  Ala.  590, 596.  such   waiver   is   erroneous) ;    Forbes  v. 

0  Truss  V.  Old,  6  Rand.  556,  558.    See  Mitchell,  1  J.  J.  Marsh.  440,  441. 

as  to  suits  by  or  in  behalf  of  wards,  post,  ^  Water  Valley  v.  Seaman,  53  Miss. 

§  58.  655,  660. 

s  Lincoln  v.  Alexander,  52  Cal.  482,  ^  Clement  v.  Sigor,  29  La.  An.  798^ 

486 ;  Ware  tt  Ware,  28  Gratt  670,  678.  802. 
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nor  confess 
judgment, 


to  confess  judgment  against  the  ward,^  unless  thereto 
authorized  bj  statute.^ 
Well-settled  as  it  is,  that  neither  a  guardian  ad  litem^  nor  a 
d  h*        general  guardian,  can  bind  his  ward  bj  admission 
ward  by  ad-      of  facts  not  proved,  or  by  suffering  judgment  by  de- 
judgment  by     fault,^    it  follows  that  they  can  make   no  binding 
^^  ^'  agreement  as  to  the  proportion  that  a  claim  against 

an  estate  in  which  the  wards  have  an  interest  shall  bear ;  ^  nor  is 
the  ward  bound  by  the  declaration  of  the  tutor  in  an  affidavit 
touching  the  date  of  his  indebtedness.^ 

Whatever  of  profit  or  advantage  arises  from  the  guardian's 
management  of  the  ward's  estate,  accrues  to  the  ward  and  not  to 
the  guardian."^    He  cannot  retain  for  his  own  use  the  benefit  of 

any  contract  he  may  make  affecting  the  ward's  pro- 
perty, but  it  belongs  to  the  latter ;  ^  so  that  if  he  pay 
a  debt  of  the  ward  in  depreciated  currency,  he  can  be 
allowed  credit  for  the  scaled  value  of  such  currency  only ;  •  the 
purchase  of  an  adverse  claim  against  the  ward  by  his  guardian  is 
treated  as  a  purchase  for  the  ward,  and  he  can  charge  the  estate 
no  more  than  he  paid  for  the  claim, ^^  nor  can  he  acquire  a  title  in 
himself  adverse  to  the  ward.^^  But  a  guardian  having  lawfully 
contracted  a  debt  for  the  maintenance  of  his  ward  is  entitled,  as 
well  as  the  sureties  on  his  bond,  to  credit  therefor,  although  he 
has  not  paid  it,  and  the  creditor  has  given  him  a  personal 
release.^* 

§  54.    Ouardian's  Power  to  oonvert  his  Ward's  Estate.  —  It  may 

be  stated  as  a  general  proposition,  valid  in  all  the  States  unless 


nor  profit  by 
contracts  in 
behalf  of  ward. 


1  Metcalfe  v.  Alter,  31  La.  An.  389. 

3  As  in  California,  where  the  general 
gaardian  is  anthorized  to  connent  to  par- 
tition of  his  ward's  interest  in  land  with- 
ont  action,  from  which  the  court  deduce 
the  right  of  the  gaardian  to  consent  to  a 
mere  course  of  procedure  authorized  by 
statute :  Richardson  r.  Loupe,  80  Cal.  490, 
500. 

•  McClay  v.  Norris,  9  VI,  370,  385 ; 
Enofl  V.  Capps,  12  111.  255;  Bennett  v. 
Bradford,  132  lU.  269,  272;  Bank  v. 
Bitchie,  8  Pet.  128,  144;  and  see  ante, 
§21. 

^  Gooch  V,  Green,  102  HI.  507,  513 ; 
Bearinger  v.  Felton,  78  Mich.  109,  114. 


»  Lusk  V.  Kershow,  17  Qo\,  481,  487; 
Losk  i\  Patterson,  2  Col.  App.  306,  311. 

0  Neal  V.  Lapleine,  19  S.  (La.)  261. 

7  2  Kent,  «229 ;  £berts  v.  Eberts,  55 
Pa.  St.  110,  119;  Turner  ».  Turner,  33 
S.  W.  (Ky.)  1102. 

0  Sparhawk  v.  Allen,  21  N.  H.  9 ;  Ban- 
kin  V.  Miller,  43  Iowa,  11,  22. 

»  State  V,  Pebbles,  70  N.  C.  10. 

w  Lee  y.  Fox,  6  Dana,  171, 176;  Hanna 
V,  Spotts,  5  B.  Mon.  362,  368. 

u  Culberhouse  v,  Shirey,  42  Ark.  25^ 
28. 

^  Kinsey  v.  State,  71  Ind.  82. 
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affected  by  statutory  regulation,  that  a  guardian  has  Guardian  has 
no  power  without  special  authorization  thereto  by  Mii^*wa°rd'8 
a  court  of  competent  jurisdiction,  to  sell  his  ward's  J^^ou^^rder 
real  estate,  or  convert  it  into  personalty;   nor  to  ^J®"*^^®"^ 
convert  his  personal  into  real  estate,  or  buy  land  estate, 
with  his   ward's  money.^      The   unauthorized  purchase  of  real 
estate    with    the  ward's    money    constitutes    devastavit,^    even 
if  made  under  order  of  court,  if  the  court  was  not  possessed  of 
jurisdiction,^  unless  ratified   by  the  ward  when  of  age.*     And 
where  a  tutor  was  authorized  to  purchase  real  estate  with  his 
ward's  money,  for  cash,  and  purchases  such  real  estate  for  part 
cash  and  part  on  credit,  such  purchase  does  not  bind  the  ward.^ 
On  reaching  majority,  the  ward  is  put  to  his  election   ^^^ 
to  hold  the  guardian  liable  for  the  money  expended  in  ratify  when  of 
payment  for  the  real  estate,  with   interest,  and  to 
reconvey  the  real  estate,  or  to  ratify  the  purchase ;  ®  and  if  the 
ward,  after  reaching  majority,  use  lyid  enjoy  the  proceeds  of  the 
imauthorized  sale  of  his  real  estate  by  his  guardian,  this  will 
amount  to  a  ratification  of  the  conversion,  and  to  an  election  to 
take  the  proceeds  instead  of  the  land.^    It  should  be  remembered 
in  this  connection,  that  the  well-known  principle  of  law,  according 
to  which  a  trust  results  for  the  trust  estate  where  the  trustee  buys 
property  with  the  trust  money  and  takes  the  title  in  his  own 


1  2  Kent,  •230;  2  Sto.  £q.  Juris. 
S  1357 ;  Attridge  v.  BiUings,  57  Ul.  489, 
494 ;  2  Perrjr  on  Trustfi,  §  606.  The  lat- 
ter author  gives  an  interesting  account 
of  the  origin  and  history  of  the  rule  in 
England,  coming  to  the  conclusion  that 
"  there  seems  now  to  be  no  principle  at 
the  bottom  of  the  rule ;  and  therefore  it 
has  been  said  in  some  cases,  that  where 
the  advantage  or  convenience  of  the  in- 
fants called  for  a  change  in  the  nature  of 
the  property,  the  court  would  order  it. 
In  other  and  later  cases,  the  jurisdiction 
and  power  of  the  court  to  change  the 
nature  of  an  infant's  property  have  been 
denied ;  and  it  seems  now  to  be  the  estab- 
lished rule,  that  such  change  cannot  be 
made  even  for  the  advantage  of  the  in- 
fant : "  2  Perry  on  Trusts,  §  606.  It  will 
appear,  infra,  that  in  America  the  in- 
fant's interest  is  the  paramount  considera- 
tion. But  the  unauthorized  converaion 
of  real  into  personal  property  has  been 


held  such  mismanagement  of  a  ward's 
estate  as  to  authorize  the  guardian's  re- 
moral,  although  a  full  and  fair  price  was 
obtained ;  Ex  parte  Cmtchfield,  3  Yerg. 
336. 

«  West  V.  West,  76  Mo.  204, 206 ;  Rob- 
inson V.  Peb worth,  71  Ala.  240,  245 ;  Eoy- 
er's  Appeal,  11  Pa.  St.  36,  40;  Boisseau 
r.  Boisseau,  79  Va.  73,  77 ;  McReynolds 
V.  Anderson,  69  Iowa,  208,  209  ;  and  the 
sale  is  void :  Kendall  v.  MiUer,  9  Cal.  591 . 

*  Woods  V.  Boots,  60  Mo.  646 ;  Skelton 
V.  Ordinary,  32  Ga.  266,  272;  Rogers  t;. 
DiU,  6  Hill  (N.  Y.),  415. 

*  Collins  V,  Dixon,  72  Ga.  475,  477; 
Moore  v.  Moore,  12  B.  Mon.  651,  662; 
White  V.  Parker,  8  Barb.  48,  63 ;  Cassedy 
V.  Casey,  68  lowsk,  326,  328. 

*  Williams  t;.  Chotard,  11  La.  An.  247. 
«  Eckford  v.  DeKay,  8  Paige,  89,  103; 

Morrison  v.  Kinstra,  65  Miss.  71,  76. 

^  Moore  o.  Moore,  supra ;  Caplinger  v. 
Stokes,  Meigs,  175, 179. 
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name,  applies  fullj  to  gnardiana  and  cnratora ;  the  funds  maj  be 
followed  into  the  property  in  which  they  hare  been  invested,  so 
that  land  purchased  by  a  guardian  with  his  ward's  funds  is,  in 
equity,  the  ward^s  property.^ 

it  follows  from  the  general  principle  stated  that  a  guardian  is 
not  permitted,  without  judicial  authorization,  to  improve  the  real 
„  estate  of  his  ward ;  and  that  if  he  advances  money  out 

sfo  power  *<•-,.  i_-j*  « 

improTe  real  of  his  own  pockct  m  domg  so,  he  cannot  recover  the 
amount  from  the  ward,'  nor  receive  credit  in  his  ac- 
counting for  the  money  of  his  ward  so  applied,  although  the  court 
would,  if  applied  to  beforehand,  have  ordered  the  improvement 
to  be  made.*  This  rule  has  been  so  strictly  upheld,  that  a  guar- 
dian, having  obtained  an  order  of  the  court  to  improve  his  ward^s 
real  estate  by  the  erection  of  dwelling-houses  thereou,  at  a  cost 
not  exceeding  a  sum  mentioned  in  the  order,  was  refused  credit 
for  certain  items  of  expense,  admitted  to  be  indispensable  to  their 
completion,  in  excess  of  the  amount  limited.^  And  so,  where  tlie 
order  was  to  erect  ^^  out  of  the  funds  of  the  wards  "  a  building 
upon  their  lots,  the  erection  of  a  building  on  credit  was  held 
unauthorized ;  and  the  mechanics,  having  done  the  work,  were  not 
allowed  to  recover.*  And  where  a  stepfather  voluntarily  sup- 
ports an  infant,  and  negligently  assuming  her  property  to  belong 
to  the  infant's  mother,  his  wife,  erects  houses  thereon,  he  is 
without  remedy  against  the  infant  for  the  amount  of  these 
expenditures* 

On  the  principle  involved  in  this  rule,  a  guardian  cannot  bind 
his  ward  by  a  lease  covenanting  that  the  lessee  should  be  re- 
paid, at  its  expiration,  the  value  of  improvements  erected  by 
himJ 

But  there  are  cases  in  which  the  guardian's  outlays  for  perma- 
nent improvements  of  the  ward's  real  estate  have  been  allowed,  if 
Otherwise  in      Suitable  and  obviously  for  the  infant's  benefit,*  or,  in 

some  States,  if  the  improvement  was  such  as  the 


some  States. 


1  Patterson  v.  Booth,  103  Mo.  402, 413. 
See  also  Shelton  v.  Lewis,  27  Ark.  190, 
196,  citing  nnmerons  anthorities,  p.  197; 
Johnston  t*.  Janes,  48  Ga.  554,  559. 

>  Hassard  v.  Howe,  1 1  Barb.  22 ;  Lane 
f».  Taylor,  40  Ind.  495,  501. 

>  Miller's  Estate,  1  Pa.  St.  326 ;  Mo- 
Oracken  i\  McCracken,  6  T.  B.  Men.  842, 
349. 


«  Snodgrass'  Appeal.  37  Pa.  St.  377. 

»  Payne  r.  Stone,  7  Sra.  &  M.  367, 373  ; 
Guy  ».  I)n  Uprey,  16  Cal.  195,  200. 

>  Haggarty  r.  McCanna,  25  N.  J.  £q. 
48,  51. 

7  Barrett  t;.  Cocke,  12  Heisk.  566. 

s  Jackson  v.  Jackson,  1  Gratt.  143, 150; 
Holbrook  v.  Brooks,  33  Conn.  847,  352  j 
Bonaairs  Appeal,  1  Kawle,  266.  274. 
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Probate  Court  should,  on  application,  direct^  So  an  order  to 
invest  a  ward's  money,  without  defining  the  amount,  in  the  com- 
pletion of  an  unfinished  distillery  was  held  to  justify  a  reasonably 
prudent  expenditure  for  that  purpose.^  And  where  a  guardian, 
owning  property  in  common  with  his  ward,  makes  expensive  im- 
provements thereon  without  sanction  of  the  court,  though  not 
entitled  to  recover  one-half  the  cost  thereof,  he  may  yet  claim 
compensation,  in  a  division  of  the  proceeds  of  sale  of  the  property 
with  the  improvements  on  it,  to  the  extent  of  the  proportionate 
share  of  the  enhanced  value  in  consequence  of  the  improvements.^ 
And  where  buildings  were  erected  by  the  guardian  in  which  busi- 
ness is  carried  on  for  the  ward's  benefit,  it  is  proper  that  rent  be 
charged  to  the  ward  for' the  use  of  such  buildings.^ 

It  follows  likewise  from  the  general  principle  stated,  that  a 
guardian  has  no  power  to  mortgage  his  ward's  real  estate,  unless 
authorized  thereto  by  an  order  of  the  court  in  pur-   ko  power  to 
suance  of  a  statute  to  that  effect.^    Such  mortgage  is  JJ^ar'"(|^8*fe\i 
void,  unless  the   court,  in  making  it,  pursues   the  ^^ute. 
course  pointed  out  by  the  statute ;  ^  a  statute  authorizing  a  pro- 
bate court  **  to  order  the  renting,  sale,  or  other  disposal  of  the 
real  and  personal  property  of  minors  "  confers  no  power  on  such 
court  to  authorize  the  guardian  to  mortgage  his  ward's  property .^ 
As  a  general  rule,  the  power  conferred  to  sell  does 
not  include  the  power  to  '  mortgage,  hence,  power  "  to  is  not  power  to 
sell  and  dispose  of  "  any  bequeathed  property, "  having  '"^''^^• 
an  eye  to  the  support  and  education  of  the  children,"  confers  no 
power  to  moi-tgage  such  property.® 

But  it  is  held  in  Montana,  that  the  absence  of  a  statute  author- 
izing a  guardian  to  mortgage  his  ward's  real  estate 
does  not  render  void  a  mortgage  given  by  a  guardian   ^°  M<>°**'>»- 
under  an  order  of  the  court  by  which  no  new  debt  is  created,  but 

1  Waldrip  V,  TuUey,  48  Ark.  297, 300 ;  •  Edwards  i;.  Taliafero,  34  Mich.  18, 

Shepard  v.  Stebbins,  48  Han,   247,  251 ;  15;  Battell  v.  Torrey,  65  N.  Y.  294,  297. 
Cheney  v.  Roodhonse,  135  HI.  257,  265.  '  Tratch  y.  Bunnell,  U  Oreg.  58. 

«  Powell  V,  North.  3  Ind.  392.  8  Tyson  v.  Latrobe,  42  Md.  325,  337 ; 

»  JeMap  V.  Jessnp,  102  HI.  480,  487.  Stokes  v.  Payne,  58  Miss.  614,  citing  nu- 

*  Mnrphy  r.  Walker,  131   Mass.  341,  merous  cases  {pro  and  con),  p.  616  et  seq.; 
343  (case  of  an  insane  person).  Ferry  v.  Laible,  31  N.  J.  Eq.  566,  and  na- 

*  Merritt  v.  SimpAon,  41  111.391,393;  merous  cases  collected  by  the  reporter, 
Wood  t;.  Tmax,  39  Mich.  628,  633 ;  U.  S.  p.  567  et  aeq. 

Mortgage  Co.  v.  Sperry,  24  Fed.  R.  838,         »  Stokes   t;.    Payne,  $upra ;    Hoyt  v. 
844,  citing  earlier  Illinois  cases,  and  af-    Jaqnes,  129  Mass.  286.    Seepoft,  §  86. 
firmed  in  138  U.  8.  313,  325  et  ieq, 
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merely  an  exchange  of  one  creditor  for  another  effected  and 
an  adFantageouB  extension  of  time  and  reduction  of  interest 
secured.^ 

The  guardian  has  no  power  to  I'elease  a  mortgagor  from  his 
No  •Dthority  liability  to  the  ward  for  money  borrowed,  or  to  take 
toreieaae  a  new  note  and  other  security  from  him,  without 

without  order  authority  from  the  court ;  and  though  new  security 
°  ^  be  given  and  accepted  by  the  guardian,  and  the  origi- 

nal mortgage  released,  the  debt  was  not  thereby  discharged,  and 
the  lien  to  secure  it  continues  in  full  force.^ 

The  power  of  a  guardian  to  dedicate  his  ward's  real  estate 
to  public  use,  or  to  make  a  deed  conveying  the  right  of  way 
Power  to  dedi-  over  it  f or  the  purpose  of  establishing  a  public 
^si'^et^.l^^by  road,  is  equally  limited  to  cases  in  which  the  order  of 
order  of  court.  |^  competent  court  has  been  obtained,  in  the  absence 
of  which  the  deed  or  dedication  is  void  as  to  the  ward.^  Where 
Authority  to  authority  exists  to  lay  out  additions  to  cities  and 
iRv  out  addi-     towus,  it  includes  the  incidental  authority  to  dedicate 

tions  includes 

authority  to       lauds  to  the  public  for  streets  and  alleys ;  ^  but  where 
^  ^'  the  statute  conditions  the  authority  to  purchase  the 

right  of  way  to  be  "  at  a  price  to  be  agreed  upon,"  the  donation 
by  the  guardian  is  void,  although  in  compliance  with  an  order  of 
the  court.^  Under  a  statute  authorizing  a  guardian  to  agree  with 
a  railroad  company  on  an  amount  of  damages  to  be  paid  for  taking 
the  lands  of  his  infant  ward,  or  to  release  such  company  from  the 
infant's  claim  or  right  to  damages  in  the  premises,  it  was  held, 
however,  that  such  agreement  or  release  might  be  made  without 
previous  ascertainment  of  the  value  of  the  property  by  condemna- 
tion proceedings.^  So  the  guardian  has  no  power  to  consent  to 
the  taking  of  the  residue  of  an  infant's  lot,  a  part  of  which  had 
been  taken  for  the  opening  of  a  street,  although  the  law  authorize 
adult  owners  to  do  so.^  A  guardian  cannot  estop  his  ward  by  an 
agreement  in  a  partition  suit.^ 

^  Northwestern  G.  L.  Co.  v.  Smith,  16         *  Indianapolis  v.  Kingsbury,  101  Ind. 

Mont.  101.  200,  208. 

3  Freiberg  v.  De  Lamar,  7  Tex.  Civ.         ^  Ind.  B.  &  W.  Railway  v,  Britting- 

App.  263,  267,  holding  that  a  subsequent  ham^  98  Ind.  294,  300. 
purchaser,  having  knowledge  of  the  exist-         ^  Louisville  i*.  Bljthe,  11  So.  (Miss.) 

ence  of  the  mortgage,  is  charged  with  no-  111. 
tice  of  the  want  of  power  of  the  guardian.         ^  Battell  v.  Burrill,  50  N.  Y.  13, 16. 

*  State  V.  Commissioners,  39  Oh.  St.         *  Rainej  v.  Chambers,  56  Tex.  17,  21. 
58;  Watkins  v.  Peck,  13  N.  H.  360,  377. 
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A  different  rule  prevails  as  to  a  ward's  personal  property.    No 
doubt  is  entertained  of  the  competency  of  a  guardian's  power 
over  the  disposition  of  the  personal  estate,  as  between  ^^^    . 
him  and  a  bona  fide  purchaser,  unless  restrained  by   to  personal 
statute.*     Although   the  guardian  is  liable   on  his  ^"^^^^' 
bond  for  any  abuse  of  this  power,  yet  the  vendee  takes  a  good 
title,  if  he  has  no  notice  of  the  guardian's  fraud. ^  v«ndee  takes 
The   guardian's  power  to  sell   the   ward's   personal  «*»<>«*  *»'!«• 
property  without  first  obtaining  license   therefor  includes  the 
power  to  sell  and  transfer  a  note  or  debt  belonging  to  the  ward, 
as  well  as  a  mortgage  securing  the  same.^     It  was  held  in  Loui- 
siana, that  a  tutor  has  no  right  to  pledge  the  notes  due  to  his 
ward  as  a  security  for  his  own  debt ;  but  that,  having  been  thus 
unlawfully  pledged  and  collected  in  the  name  and  for  account  of 
the  tutor,  who  applied  the  amount  to  the  payment  of  his  debt,  he 
has  no  right  of  action  to  recover,  as  tutor,  the  amount  paid  in  sat* 
isfaction  of  his  individual  debt.*    Property  of  the  ward  remains 
his  property,  though  apparently  converted  to   his  own  use  by 
the  tutor ;  if  the  proceeds  can  be  identified,  they  may  be  followed 
and  brought  back  to  be  appropriated  to  its  original  purposes ;  the 
tutor's  creditors  cannot  recover  it  and  have  it  brought  back  into 
an  insolvency  as  the  tutor's  property.^ 

But  many  States  have  enacted  statutes  avoiding  all  sales  of  a 
ward's  property  by  the  guardian,  if  made  without  order  of  court, 
whether  the  purchaser  have  knowledire  or  not  that 

1  ill  i  ,«-r,  .-         Sale  bv  guar- 

such  property  belongs  to  a  ward.^  In  such  case,  if  a  dian  inhibited 
guardian  sell  without  authority,  the  sale  is  voidable  uniew  ordered 
at  the  option  of  the  ward  on  reaching  majority .^  It  ^^  ^"^" 
was  held  in  South  Carolina,  that  an  order  for  the  sale  of  the 
ward's  negroes,  obtained  by  the  guardian  on  his  own  petition, 
without  notice  to  the  ward,  does  not  bind  the  ward,  and  the  guar- 
dian is  liable  for  the  full  value  of  the  negroes.^ 


1  Field  u.  Schieffelin,  7  Johns.  Ch.  150, 
154,  citing  Lord  Hard  wickers  decision  of 
Inwood  V,  Twyne,  Amb.  419  ;  Woodward 
V.  DonaUy,  27  Ala.  198,  201 ;  Fountain  v. 
Anderson,  33  Ga.  372,  379;  Wallace  v. 
Holmes,  9  Blatchf .  65, 69. 

'  Bank  of  Virginia  v.  Craig,  6  Leigh, 
399,428;  Wallace  v.  Holmes,  9  Blatchf. 
65,  69. 

*  Hamphrej  v,  Bniflsoni  19  Minn.  221. 


^  Semple  t;.  Scarborough,  44  La.  An.  257. 

^  Bnrdean  v.  Davey,  43  La.  An.  585, 
688,  citing  Case  v.  Beauregard,  I  Woods, 
125,  129. 

'  De  La  Montagnie  v.  Union  Insurance 
Co.,  42  Cal.  290 ;  Bailejr  v.  Patterson,  3 
Rich.  Eq.  156. 

7  McDuffie  V.  McLityre,  11  S.  C.  551, 
560. 

'  Moore  v.  Hood,  9  Rich.  Eq.  311. 
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The  incidental  conversion  by  using  the  ward's  funds  for  the 
payment  of  his  debts,  discharging  mortgaged  real  estate,  paying 
interest  on  incumbrances,  or  by  foreclosing  on  mortgages  due 
the  ward,  buying  in  the  property  securing  debts  due  the  ward  to 
avoid  loss,  &c.,  will  be  considered  hereafter.* 

§  55.    Redacing  the  "Ward's  Property  into  Possession.  —  Among 

the  most  obvious  powers  and  duties  of  ^ardians  in  respect  of  the 
Guardians  estatcs  of  their  wards  is  the  collection  of  legacies, 
™*d  h*^id^i  distributive  shares,  and  other  dues  coming  to  them ; 
property  of  the  as  wcU  as  to  take  and  hold  property  settled  upon  the 

wards  without  the  interposition  of  trustees,  and  col- 
lect dividends,  interest,  and  income  generally,  and  moneys  due 
on  bonds  or  mortgages.*  At  common  law  the  guardian  is  re- 
quired to  take  possession  of  his  ward's  property,®  and  is  there- 
fore liable  not  only  for  what  actually  comes  into  his  hands,  but 
for  such  property  as  he  might  have  taken  possession  of  by  the  ex- 
ercise of  diligence,  and  without  any  wilful  default  on  his  part.* 
It  is  the  duty  of  the  guardian  of  a  soldier's  heir  to  ascertain  his 
pension  rights  and  rights  to  bounty,  and  pursue  claims  accord- 
«  X .     X ..      inrfy ;  *  but  he  should  not  be  held  liable  for  uncol- 

But  is  not  Iia»  o  .^  » 

bie  if  succesBor  lectcd  pcusion  which  his  successor  may  still  collect 
where  he  can-  for  the  Ward ;  ®  and  so  he  is  not  liable  for  the  dis- 
not  collect.  tributivc  share  of  his  wards,  so  long  as  the  adminis- 
trator continues  to  be  liable  for  them.^  Nor  can  he  be  held 
liable  for  not  collecting  what  it  was  neither  his  official  right  or 
duty  to  collect.^  The  guardian  is  appointed  for  the  protection 
of  the  whole  of  the  ward's  estate,  the  possible  as  well  as  actual 
interest,  and  his  authority  cannot  be  limited  by  or  to  the  amount 
of  security  he  may  give.®  Where  the  guardian  is  himself  the 
Mav  proceed  in  surety  of  a  former  guardian,  so  that  he  cannot  main- 
Muity  against    tain  an  action  at  law  against  himself  for  a  debt  due 

himself  in  ° 

favor  of  ward,    by  the  former  guardian,  he  may  proceed  in  equity  in 


^  Post,  eh.  yiii.,  ix.  ^  Boaz  v.  MiUeken,  supra ;  Clodfetter 

2  SchouL  Dom,  Rel.  §  342;  Chapman  ».  Host,  70N.C.733. 
9.  Tib  bits,  33  N.  Y.  289 ;  Meiser  u.  Smith,         >  Mattox  v.  Patterson,  60  Iowa,  434, 

2  Ind.  App.  37.  437. 

»  Bond  V.  Lockwood,  33  111.  212.  t  Clark  w.  Tomkins,  1  S.C.  119, 123. 

^  Bond  V.  Lockwood,  33  111.  212,220;         ^  Leonard's  Appeal,  95  Pa.   St.   196, 

Stewart  i7.  McMurray,  82  Ala.  269,  271 ;  200. 

Boaz  V,  MiUeken,  83  Ey.  634, 637.  ^  Crenshaw  v,  Crenshaw,  4  Bich.  £q. 

14. 
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behalf  of  the  ward.^  He  may  follow  his  ward's  money  wherever 
he  can  find  it,  and  recover  it  from  one  who  had  obtained  it  from 
a  former  guardian ;  ^  and  so  he  is  entitled  to  the  possession  of  a 
note  payable  to  a  third  party  for  the  ward's  benefit;^  and  if  a 
note  against  a  person  residing  in  another  State  be-  y  •  bi  h 
comes  worthless  by  reason  of  the  guardian's  neglect  debtor  live  m 

.  -  ,  r  •     -i  'J.  n      I.'  another  State. 

to  use  reasonable  care  for  its  security  or  collection, 

he  is  liable  to  the  ward  on  his  bond.*     Since  possession  follows 

the  use,  it  has  been  held  that  where  lands  are  granted   ^  ^. 

'  '^  .  Ward's  pos- 

to  one  in  trust  for  others,  if  these  latter  be  minors,  session  of  real 

estate  in 

the  right  of  possession  is  in  their  guardian  as  against  guardian, 
the  trustee;^  but  where  the  whole  estate  is  devised  unless  held 
to  trustees,  with  direction  to  pay  the  income  to  min-     ^  t^iwtee. 
ors,  their  guardian  cannot  require  the  money  to  be  paid  to  or 
through  them.® 

It  is  self-evident  that  the  ward's  request  of  the  guardian  to 
abstain  from  recovering  a  debt  against  a  debtor  is  no  defence  to 
the  guardian  J 

In  collecting  the  debts  due  to  a  ward,  the  guardian  should 
accept  only  money ;  if  he  accept  the  debtor's,  or  some 
other  person's  note  instead  of  money,  he  does  so  at  debts  most  be 
his  peril.®    So  if,  instead  of  bringing  suit,  or  other-  *°  ™o^«y» 
wise  compelling  payment  of  notes  held  by  him  for  his  ward 
against  solvent  obligors,  the  guardian  forbears,  and  and  in  due 
holds  the  notes  until  they  become  worthless  by  rea-  **™®' 
son  of  the  insolvency  of  the  debtors,  he  is  liable  on  his  bond  for 
the  consequent  loss;®  a  fortiori,  if  the   debtor  is  known  to  be 
in  embarrassed  circumstances.^^    But  circumstances  may  require 
that  the  guardian  should  accept  real  or  personal  prop-  unless  pro- 
erty  in  payment  of  a  debt  due  the  ward ;  if  he  does  a^dXreSt"*'^ 
so,  those  who  deal  with  him  in  good  faith  are  dis-  coarse- 
charged  as  fully  as  if  payment  had  been  made  in  money,  but  the 
guardian  acts  at  his  peril  to  vindicate  the  prudence  of  his  action 

Swanw.Dent,  2  Md.Ch.  111,117.  'Lane  p.  Mickle.   43    Ala.  109,112, 

Fox  V.  Kerper,  51  Ind.  148.  affirmed  46  Ala.  600;  State  v.  Womack, 

Carillo  i;.  McPhillipfl,  55  Cal.  130.  72  N.  C.  397,  401 ;  State  v.  Greensdale,  106 

Potter  V.  Hiscox,  SO  Conn.  508,  520.  Ind.  364. 

Bacon  ».  Taylor,  Kirby,  368.  »  McNeill  v.  Hodges,  83  N.  C.  504, 512 ; 

Estate  of  Young,  17  Phila.  511.  Covington  r.  Leak,  65  N.  C.  594 ;  Cogging 

Johnston  n,  MUler,  5  T.  B.  Mon.  205,  v.  Flythe,  113  N.  C.  102. 
209.  10  Wills*  Appeal,  22  Pa.  St  825, 33a 
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if  subsequently  questioned  by  his  ward.^  So  if  a  guardian  ac- 
cepts notes  of  third  persons  in  payment  of  a  debt  due  the  ward, 
if  the  notes  be  subsequently  paid  to  the  guardian,  and  the  pro- 
ceeds applied  for  the  ward's  benefit,  the  debt  is  thereby  dis- 
charged, whether  the  guardian  had  authority  to  accept  the  notes 
or  not.^  Nor  is  a  guardian  bound  instantly  to  sue  in  all  direc- 
tions ;  the  debtors  are  not  to  be  harassed  to  extremity,  if  to  all 
appearances,  and  in  the  general  opinion,  the  money  is  safe  in 
their  hands.^  There  is  no  peremptory  obligation  imposed  upon 
a  trustee  to  sue  upon  a  bond  held  by  him  as  trustee  the  moment, 
or  the  month,  or  the  year,  it  becomes  due ;  due  regard  to  the  ulti- 
mate security  of  the  debt  may  require  him  to  indulge  the  debtor, 
and  if,  contrary  to  a  reasonable  expectation,  any  portion  of  the 
debt  be  lost,  chancery  will  not  hold  him  liable  to  make  good  the 
debt>  But  a  guardian  who,  in  ignorance  of  the  law,  accepts  a 
smaller  sum  in  payment  of  a  note  due  to  his  ward  than  is  due 
thereon,  is  liable  for  the  difference,  although  he  acted  in  good 
faith,  and  in  accordance  with  an  opinion  prevalent  among  the 
lawyers  at  that  bar,  induced  by  the  ruling  of  their  presiding 
judge.^ 

§  56.   The  Gaardian's  Right  to  sue.  —  The  duty  to  take  into  pos- 
session, or  collect,  the  property  of  the  ward,  and  debts  owing  him, 

involves  the  authority  of  the  guardian  to  bring  the 
lect  includes  ncccssary  actions  to  recover  the  same,^  and  the  allow- 
power  osue,     ^^^^^^  ^^^  ^j  ward's  cstatc,  of  the  necessary  expenses 

of  suit."^  This  authority,  like  every  act  done  by  the  guardian, 
must  be  exercised  in  good  faith,  with  the  diligence  and  prudence 
in  behalf  of  the  ward's  interest  which  a  man  of  ordinary  intelli- 
gence would  bring  to  bear  upon  his  own  affairs.  If,  therefore, 
but  if  euardian  ^  guardian  wantonly,  acting  in  bad  faith,  or  without 
sueimprovi-  reasonable  belief  that  there  is  a  just  claim  which 
bad  faith, he  is    may  bc  recovered,  bring  an  action  in  behalf  of  the 

liable  for  costs.  ^    ■■  .11    i  -t  1      #  11  x  ^    !% 

ward,  he  will  be  responsible  for  all  costs  and  dam- 
ages personally ;  but  if  he  acts  in  good  faith,  on  the  advice  of 

1  Mason  v.  Bnchanan,  62  Ala.  110,  llS.  «  Waring  v.  DamaU,  10  Gill  &  J.  126, 

^  Jones  0.  Jones,  20  Iowa,  3S8, 392.  142. 

8  Konigmacher  v.  Kimmel,  1  Fa.  Rep.  ^  Darby  v.  Stribling,  22  S.  C.  243. 

207,  214,  approved  in  Stem's  Appeal,  5  ^  Shephard  v.  Evans,  9  Ind.  260 ;  Tony 

Whart.  472, 476 ;  Love  p.  Logan,  69  N.  C.  i».  Black,  58  N.  Y.  185,  189. 

70.  "^  Bickerstaff  v.  Marlin,  60  Misa.  509, 

515. 
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respectable  counsel,  and  in  the  belief  that  his  ward  has  a  just 
claim  that  ought  to  be  recovered,  he  will  be  allowed  reasonable 
expenses  incurred  out  of  the  ward's  estate,  although  there  was  no 
right  to  sue.^  The  advice  of  counsel  alone  does  not  protect  the 
guardian ;  if  he  advises  with  counsel  who,  from  inexperience  or 
other  cause,  is  incapable  of  giving  good  advice  on  questions  gov- 
erned by  plain  principles  of  law,  and  acts  under  the  advice  of 
such  counsel  to  the  injury  of  the  estate,  the  loss  must  be  borne 
by  the  guardian,  because  he  has  not  acted  with  reasonable  pru- 
dence and  diligence.^ 

The  right  of  a  guardian  to  sue  for  his  ward's  interest  extends 
to  the  distributive  share  of  an  infant  ordered  by  the  court  to  be 
deposited  with  the  county  treasurer;  the  surrogate 
may  order  it  to  be  paid  to  a  subsequently  appointed   power  to  sae 
guardian  duly  qualified.*    It  extends,  also,  to  prop-    ^  ^ 
erty  fraudulently  obtained  from  the  ward  before  the  guardian's 
appointment ;  ^  and  to  funds  of  a  ward  converted  to  his  own  use 
by  a  former  guardian,  whose  estate  is  liable  after  his  death  for 
the  amount  converted  without  regard  to  the  amount  of  his  guar- 
dianship bond.*    So,  also,  to  the  recovery  of  money  due  upon  a 
claim  against  the  United  States.^      The  guardian,  having  the 
right  of  possession  of  the  ward's  personal  property,  Mavmahitain 
may  maintain  an  action  to  recover  such  possession,  J^j^^|J^^°  ^°' 
and  sue  in   replevin  in  his  own  name.^     Demand  property, 
made  by  the  natural  guardian  for  the  property  of  his  minor  child 
was  held,  in  the  absence  of  a  legally  appointed  guardian,  suffi- 
cient as  a  demand  to  support  replevin  by  the  minor  by  next 
friend,*  and  in  an  early  Maryland  case  the  natural  guardian  was 
allowed  to  maintain  the  action.^    In  such  case,  if  the  guardian 
sign   the    replevin   bond   individually,   he   is    personally  liable 
thereon.*® 


1  Smith  V.  Bean,  8  N.  H.  13, 18 ;  Flinn's 
Case,  31  N.  J.  £q.  640, 643. 

^  Savage  v.  Dickson,  16  Ala.  257,  259. 

s  Moody's  Estate,  2  Dem.  624. 

*  Somes  V.  Skinner,  16  Mass.  348,355 
(the  case  of  a  guardian  of  an  incompetent 
person). 

^  Hamhman  v.  McBride,  2  Ind.  App. 
Ct  382. 

s  And  a  contract  to  pay  counsel  fifty 
per  cent,  of  the  amount  recovered  on  such 


claim,  \b  not  void,  and  binds  the  guardian 
in  her  capacity  afi  such,  as  well  as  in  her 
individual  capacity:  Taylor  v.  Bemiss,  110 
U.  S.  42. 

7  Boruft  r.  Stipp,  126  Ind.  32;  Meiser 
V.  Smith,  2  Ind.  App.  37. 

s  Newman  v.  Bennett,  23  111.  427. 

*  Smith  i;.  Williamson,  1  Harr.  &  J. 
147. 

^  Oliver  v.  Townsend,  16  Iowa»  430. 
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The  guardian  has  no  power,  without  the  order  of  a  court  of 
competent  jurisdiction,  to  compromise  in  behalf  of  his  ward,  and 
No  power  to  the  court  will  not  sanction  such  a  compromise  unless 
^thouro^er  i*  be  satisfied  that  the  interest  of  the  ward  would  be 
of  court.  promoted  thereby  ;  ^  if  the  guardian  compromise  by 

accepting  a  less  sum  than  is  due  the  ward,  without  sanction  of 
the  court,  the  ward  is  not  bound  thereby,  and  may  disaffirm  the 
transaction.*  Such  power  may,  however,  be  conferred  upon  a 
guardian  by  statute,^  and  where  the  statute  authorizes  a  compro- 
mise on  the  sanction  of  the  judge  under  advice  of  a  family  meet- 
ing, it  is  voidable  by  the  ward  if  made  without  such  sanction.^ 
When  authorized  by  a  court,  in  conformity  with  a  statute,  to  com- 
promise a  pending  suit,  such  compromise  is  binding  on  the  ward 
although  he  have  no  notice  of  the  proceeding,^  and  although  it 
impose  new  liabilities  on  the  ward.^  Compromises  made  by  guar- 
dians in  fraud  of  their  wards,  are  self-evidently  void ;  ^  and  if 
procured  by  the  fraud  of  a  third  person,  are  not  binding  on  either 
the  guardian  or  ward.®  So  if  a  guardian  has  received  from  an 
executor  a  less  sum  than  was  due  his  ward,  the  latter  may  sue 
either  the  guardian  or  the  executor  for  the  unpaid  amount ;  the 
fact  that  a  settlement  had  been  made  between  the  guardian  and 
executor  is  not  conclusive  on  the  ward,  but  imposes  upon  him  the 
burden  of  showing  that  the  settlement  was  not  a  complete  pay- 
ment of  the  amount  due.® 

It  is  held  in  New  York,  that  since  the  law  makes  it  the  duty 
of  a  guardian  to  take  into  custody  the  property  of  the  ward,  and 
manage  the  same,  and  protect  it  for  his  benefit,  the  law  gives 
him  all  the  necessary  legal  remedies  to  accomplish  this  purpose ; 
and  that  having  a  right  of  action  in  her  own  name,  for  any  in- 
jury to  her  ward's  property,  she  clearly  has  the  right,  acting  in 
good  faith,  to  release  and  discharge  the  claim  upon  a  sufficient 
consideration.^^  From  which  it  would  follow  that  all  compro- 
mises entered  into  by  a  guardian  in  behalf  of  his  ward,  though 

1  King  r.  King,  15  HI.  187  :  Lnton  v,  not  question  its  validity  collateraUy :  Grar 
Wilcox,  83  N.  C.  20,  26;  Underwood  v.  ham  v.  Heater,  15  La.  An.  148. 
Brockman,  4  Dana,  309,  313.  *  Hagy  r.  Avery,  69  Iowa,  434,  437. 

2  Hayes  v.  Massachnsetts  Co.,  125  m.  «  Smith  o.  Angell,  14  R.  1. 192, 194. 
626,  636.  ^  Lnnday  v.  Thomas,  26  6a.  537. 

8  Schee  v,   McQnilken,  59  Ind.   269,  *  Underwood  v,  Brockman,  supra, 

275.  •  Culp  V.  Lee.  109  N,  C.  675,  678. 

*  Bnrney  v.  Ludeling,  47  La.  An.  73,  "  Torry  v.  Black,  58  N.  Y.  185. 
88.    But  only  on  a  direct  action ;  he  can- 
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without  previous  judicial  sanction,  are  valid,  unless  assailed  by 
the  ward,  and  adjudged  to  be  improvident  or  fraudulent. 

Guardians  may  submit  controversies  respecting  the  property 
and  interests  of  their  wards  to  arbitration,  and  awards  made 
in  pursuance  thereof  are  held  binding  on   all   the  powcr  to  sub- 
parties  thereto,^   leaving  open   the  question  of  lia-  J^J^^®  arbitra- 
bility  to  their  wards,  if  these  should   subsequently   And  no  one  but 
repudiate  the  award,^  which,  it  seems,  they  have  a  pudutelU^ 
clear  right  to  do.*     Guardians  have  no  power  to  sub-  *^*''d- 
mit  to  arbitration  for  their  wards  when  adversely  interested  to 
them  in  the  subject-matter  of  the  arbitration  ;  and  since  the  award 
is  not  binding  on  the  wards  in  such  case,  it  is  invalid  as  to  all ;  ^ 
nor  to  submit  a  cause  of  action  either  on  behalf  of  or  against  an 
infant,  so  as  to  give  jurisdiction  to  the  court  to  adjudicate  upon 
the  infant's  rights.* 

§  57.    Power  of  Oaardians  to  contract  for  their  "Warda.  —  As  a 

general  proposition,  guardians  cannot  by  their  con-   Gu^r^jiang 
tracts  bind  either  the  person  or  estate  of  their  wards.*  "^t  bind 

,  ward  8  estate 

Such  contracts  bind  the  guardians  personally,  and  re-  by  contract, 
covery  thereon  must  be  had  in  an  action  against  them,  but  are  bound 
not  against  the  ward."    A  guardian  may  be  author-  ^'*^°    ^* 
ized  by  a  court  of  competent  jurisdiction  to  bind  his  ward  by  a 
contract ;  but  in  doing  so  he  will  not  exercise  a  power  (^nt^j^^.^  |j|„jj. 
belonging  to  his  office,  but  an  extraordinary  power  ing  the  ward 
conferred  for  a  special  purpose.®    Nor  can  a  creditor  ized  by  the 
subject  the  ward's  lands  to  the  payment  of  a  debt  in-  *^" 
curred  by  the  guardian  for  maintenance  and  education  of  the 
ward,  although  there  was  no  personal  property,  and  the  guar- 
dian and  his  sureties  had  become  insolvent.^ 


can- 


1  SchonL  Dom.  ReL  §  343;  Weed  t;. 
Ellis,  3  Caines,  253,  relying  on  Roberts  v, 
Newbold,  Comb.  318,  in  which  it  was  held 
that  it  is  the  gnardian  who  submits  and 
binds  himself;  Weston  v.  Stnart,  II  Me. 
326,  329;  Goleman  r.  Tamer,  14  Sm.  & 
M.  118;  Strong  v.  Beronjon,  18  Ala.  168, 
173. 

*  In  the  case  of  Roberts  and  Newbold, 
mtpra,  Eyres,  J.,  is  reported  to  have  said, 
"that  there  are  several  cases  that  the 
submission  of  an  infant  is  not  void,  bat 
Yoidable." 

*  Billings'  Law  of  Awards  34. 

*  Fortune  v.  Killebrew.  23  S.  W. 
(Tex.)  976.    See  also,  to  similar  effect : 


Sandoval  v,  Rosser,  26  S.  W.  (Tex.  Civ. 
R.)  930. 

»  Ooughlin  V.  Fay,  68  Hun,  521. 

•  Jones  V.  Brewer,  1  Pick.  314,  317; 
Tenney  v.  Evans,  14  N.  H.  343,  351 ;  Mo- 
Gavock  v.  Whitfield,  45  Miss.  452,  460. 

7  Rollins  V.  Marsh,  128  Mass.  1 16,  118 ; 
Adams  v.  Jones,  8  Mo.  App.  602  ;  Dalton 
V.  Jones,  51  Miss.  585 ;  Elson  v.  Spraker, 
100  Ind.  374,  citing  earlier  Indiana  cases, 
375. 

8  Reading  v,  Wilson,  38  N.  J.  Eq.  446, 
449 ;  to  similar  effect :  Dalton  v.  Jones,  51 
Miss.  585. 

9  St.  Joseph's  Academy  v.  Augustiui, 
55  Ala.  493. 
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But  it  has  been  held,  under  a  statute  making  it  ^'  the  duty  of 
everj  guardian  of  the  estate  of  a  minor  to  take  care  of  and  man- 
age such  estate  in  such  manner  as  a  prudent  man  would  manage 
his  own,''  that  a  contract  of  the  guardian  with  a  land  locator  to 
locate  a  land  certificate  belonging  to  his  ward,  giving  him  a  share 
in  the  land  for  such  location,  is  valid  and  binding  on  the  ward.^ 
On  the  other  hand,  it  is  held,  that  a  guardian  cannot  charge  the 
real  estate  of  her  wards  with  a  liability  for  necessaries  furnished 
Guardian  not  them,  if  shc  had  Sufficient  personalty  for  their  sup- 
necessaHes  P^^^  ^^^  maintenance.^  The  guardian  is  not,  of 
wani^f'so  coursc,  liable  out  of  his  own  estate  for  necessaries 
stipulated.  furnished  the  ward  at  his  request,  if  he  specially  stip- 
ulate that  not  he,  but  only  his  ward,  shall  be  charged  therefor ;  ^ 
But  is,  unless  hut  unless  he  limit  his  liability  by  express  stipulation, 
80  stipulating.  ^  ^^  asscts  in  his  hands  as  guardian,  he  is  person- 
ally liable  for  the  whole  debt  created  by  the  contract,  although  he 
contract  only  as  guardian.^ 

So  a  guardian  who  leases  premises,  as  guardian,  for  his  ward, 
is  nevertheless  personally  liable  for  the  rent.^  The 
guardian  cannot  bind  his  ward  by  the  stipulation,  in  a 
lease,  to  pay  for  improvements  put  on  the  premises 
by  the  lessee;^  nor  in  selling  land,  to  remove  an 
incumbrance  thereon  ;  ^  nor  will  his  agreement,  with- 
im'provemento,  out  Order  or  sauctiou  of  the  court  having  jurisdiction, 
concerning  the  partition  of  an  estate  in  which  the 
ward  is  interested,  operate  an  estoppel  of  the  minor ;  ^ 
nor  can  he,  by  agreement  with  the  administrator  of 
an  estate  in  which  his  ward  has  an  interest,  waive 
publication,  required  by  statute,  of  the  administrator's 
account,  and  admit  its  correctness,  so  as  to  give  juris- 
diction to  the  court,  and  a  decree  rendered  in  conse- 
quence of  such  agreement  is  void.^    And  where  the  guardian 


Guardian  is 
liable  on  a 
lease  for  the 
ward. 

Ward  is  not 
bound  by 
stipulation  to 
par  for 


or  to  remoye 
incumbrance. 

Nor  estopped 
by  an  agree- 
ment in 
partition. 

Nor  can  the 
guardian 
waive  statu- 
tory require- 
ments. 


^  Wren  o.  Harris,  78  Tex.  349;  ad- 
hered to  10  Ellis  V.  Stone,  4  Tex.  Civ.  R. 
157,  161. 

^  Roscoe  V.  McDonald,  101  Mich.  818. 

*  Salem  Academy  v.  Phillips,  68  N.  C. 
491. 

4  Sperry  v.  Fanning.  80  HI.  371,  374, 
two  judges  dissenting,  pp.  376,  378. 
B  Hannen  v.  Ewalt,  18  Pa.  St.  9, 11. 

*  Barrett  v.  Cocke,  13  Heisk.  566. 


7  Person  v.  Merrick  (case  of  a  lunatic), 
5  Wis.  231,  239. 

s  Rainey  v.  Chambers,  56  Tex.  17,  22. 

0  Wade  V.  BrideweU,  38  Miss.  420.  It 
.should  be  remembered  that  the  law  of 
Mississippi  did  not  then  allow  a  general 
guardian  to  appear  to  an  action  against 
his  ward,  but  required  the  appointment 
of  a  guardian  ad  litem :  lb.,  422  and  au- 
thorities. 
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brings  replevin  for  his  ward  and  signs  the  replevin   Gaardiaa  u 

dqfboqaHv 

bond  individually,  he  is  personally  liable  on  the  bond.^  liable  on  Ve- 
And  so,  since  the  contract  of  the  guardian  to  pay  P'®^"*  *^**'*^» 
for  the  board  and  tuition  of  his  ward  binds  him  per-  and  for  the 
sonally,  and  not  his  ward,  the  sureties  on  the  guar-  {lliJfon*of  the 
dian's  bond  cannot  be  held  liable  therefor.^  ^*"*' 

It  is  an  old  and  familiar  doctrine  that  infants,  and  other  per- 
sona under  disability  to  contract,  are  bound,  nevertheless,  for 
necessaries,  to  the  extent  of  their  reasonable  value,   ^^   ,,     .  ^ 

'  '    Ward  8  estate 

to  those  who  furnish  them,  by  reason  of  the  need,  or  bound  for 

neceMarien 

at  the  request,  of  the  mf ant ;  but  if  furnished  at  the  faraished  him 

.  1       fi  ,t  I  .      at  his  request. 

instance  or  request  of  another,  such   as  a  parent,  7 

friend,  or  guardian,  the  infant  is  not  bound,^  unless  the  request  of 
both  the  father  and  the  guardian  refuse  to  support  the  *^™®  ^°*  ^  ^ 
child.^     For  necessaries  so  furnished  by  a  guardian  he  will  be 
reimbursed   out  of   the  ward's  estate ;  ^  and  where  Guardian  in- 
the  guardian  acts  under  the  orders  of  a  court  of  ofward*B^°"' 
competent  jurisdiction  in  contracting,  not  for  neces-  ®***^- 
saries,  but  in  other  respects  for  the  benefit  of  the  ward,  the  court 
will  indemnify  the  guardian  for  outlays  in  consequence  of  the 
personal  liability  thereby  incurred.*     So  where  the  contract  of 
the  guardian  was  entered  into  at  the  request  of  the  ward,  and 
ratified  by  him  after  majority,  the  guardian  will  be  allowed,  in  his 
settlement  with  the  ward,  credit  for  payments  under  such  con- 
tract ;  ^  but  without  ratification  by  the  ward  the  loss  will  fall  on 
the  guardian.^    The  guardian  can  maintain  no  action  against  ' 
his  ward  for  money  advanced,  or  services  rendered  as  guardian, 
until  he  has  settled  his  guardianship  account  in  the  court  having 
jurisdiction.^     But  in  Louisiana  it  was  held  that  a  tutor  who 
made  a  note  for  necessaries  furnished  his  ward,  and  resigned, 
receiving  no  credit  for  the  amount  of  the  note  in  his 
settlement  with  his  successor,  could  not  be  held  liable 
to  the  payee,  if  he  had  not  knowledge  of  the  consideration,  but 

1  Oliver  v.  Townsend,  16  Iowa,  480.  •  Reading  r.  Wilson,  38  N.  J.  Eq.  446, 

2  McKinoon  v.  McKinnon,  81  N.  C.  449;  Brent  t;.  Grace,  30  Mo.  253,  256. 
SOI ;  McNabb  v.  Clip,  5  Ind.  App.  204 ;  •  Woodward's  Appeal,  38  Fa.  St.  322, 
Lewis  V.  Edwards,  44  Ind.  333.  326. 

»  4  Bacon's  Ab.  tit.  Inf.  and  Age,  L;         "^  In  r«  Wood,  71  Mo.  623. 
Phelps  V,  Worcester,  11   N.  H.  51,  53;         «  Zn  r«  White,  13  Mo.  App.  580. 
Simms  u.  Norris,  5  Ala.  42.  »  Smith  v.   Philbrick,  2  N.  H.  395; 

*  Tamer  v.  Flagg,  6  Ind.  App.  563,  Phelps  v.  Worcester,  11  N.  H.  51,  54. 
572. 
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the  estate  in  the  hands  of  the  successor  is  liable.^  So  a  creditor 
for  necessaries  furnished  the  ward  may  recover  from  him  after 
emancipation,  if  the  amount  do  not  exceed  the  revenue,  and  has 
not  been  included  in  the  tutrix's  account* 

§  58.   AotionB  In  Behalf  of  Infants.  —  At  the  common  law  in- 
fants sue  and  defend  bj  guardian,  —  not  the  guardian  of  the 
.   person  and  estate,  but  either  one  admitted   by  the 

Infants  sae  and 

defend  by  court  for  the  particular  suit,  or  appointed  for  suits 
*^*'*'^^**°'  in  general  by  the  king's  letters  patent.  By  stat- 
ute,* infants  were  authorized  to  sue  by  prochein  ami  in  all  ac- 
Orbvnext  tions  ;  and  this  remedy  was  held  cumulative,  leaving 
friend.  j^  optional  for  suit  to  be  brought  by  guardian  or  next 

friend.*  The  rule  now  is,  that  infants  can  appear  only  by  guar- 
dian or  next  friend,  or  by  guardian  ad  litem ^^  and  that  the 
Admitted  by  pvocKein  amij  as  well  as  the  guardian,  is  to  be  ad- 
tiie  court.  mitted  by  the  court  without  any  other  record  than  a 
recital  of  the  count.^    But  a  suit  in  behalf  of  an  infant  should 

be  brought  in  the  name  of  the  infant  by  his  guardian 
or  next  friend,  —  not  in  the  name  of  the  guardianT 
While  it  may  be  held  a  mere  formal  irregularity  to  bring  such 
,  .         action  in  the  name  of  the  ^ardian,  so  as  to  affect  no 

Irregularity  .-i.  .!.•  t        \  ..- 

to  sue  in  guar-  material  mterest,  if  it  appear  that  the  suit  is  for  the 
lansname.      ^^j^  ^^^  ^^^  benefit  of  the  Ward,  yet  it  is,  at  all 

events,  the  more  correct  practice  to  entitle  all  actions  for  the 
ward's  benefit  in  the  name  of  the  infant.®  In  some  States  the 
petition,  from  which  it  appears  that  the  suit  is  brought  by  a  guar- 
dian for  his  minor  ward,  is  permitted  to  be  amended  on  the  trial, 


In  name  of 
infant. 


1  Ford  i;.  Miller,  18  La.  An.  571. 

*  Giqael  v,  Daigre,  22  La.  An.  137. 

*  Edw.  I.  ch.  48  ;  and  13  Edw.  I.  ch.  15. 

*  Chudley  v.  Railway  Co.,  51  111.  App. 
491,496;  Milee  v.  Boyden,  3  rickering, 
213,  218. 

*  Lang  V.  Belloff,  31  Atl.  (N.  J.  Eq.) 
604.  See  as  to  guardians  ad  litem^  ante, 
§21. 

^  Miles  V.  Boyden,  supra ;  Jodson  v. 
Blanchard,  3  Conn.  579,  584 ;  Reed  v. 
King,  93  Cal.  96,  103,  holding  that  it  is 
erroneous  for  a  guardian  not  duly  ap- 
pointed to  act  as  such,  hut  the  proceeding 
is  not  for  that  reason  void. 

^  Sillings  V.  Bumgardner,  9  Gratt.  273, 
275,  relying  on  Lemon  v.  Hansbarger,  6 


Gratt.  301 ;  Bradley  v.  Amidon,  10  Paige, 
235,  239;  Stewart  v,  Crabbin,  6  Munf. 
280;  Morgan  v.  Potter,  157  U.  S.  195, 
198  ;  Wilson  v,  Galey,  103  Ind.  257,  260 ; 
Muller  V.  Benner,  69  HI.  108  ;  Fox  u.  Mi- 
nor, 32  Cal.  Ill,  117;  Burdett  v.  Cain,  8 
W.  Va  282,  287;  Barnet  o.  Common- 
wealth, 4  J.  J.  Marsh.  389 ;  Carskadden  v. 
McGhee,  7  Watts  &  S.  140;  Dennison  v. 
Willcnt,  35  Pac.  (Idaho)  698. 

8  Vincent  v.  Starks,  45  Wis.  458,  462. 
To  similar  eftect :  Turner  v.  Alexander, 
41  Ark.  254,  257;  Kinney  v.  Harrett, 
46  Mich.  87,  89;  Kees  v.  Maxim,  99 
Mich.  493,  497  ;  Texas  Central  R.  Co.  v, 
Stnart,  1  Tex.  Civ.  R.  642,  648. 


§  58  ACTIONS  IN  BEHALF  OF  INFANTS.  189 

SO  as  to  show  that  the  suit  is  brought  by  the  minor.^  May  be 

^  "^  amended. 

Where  no  objection  is  made  on  the  ground  of  dis- 
ability to  an  action  by  an  infant,  such  objection  cannot  be  made, 
on  appeal,  by  motion  to  dismiss.^ 

Actions  in  ejectment,^  for  waste  or  trespass  on  the  ward's 
land,^  or  for  partition,^  must  be  brought  in  the  name  of  the  ward. 
So  it  was  held  in  Louisiana,  that  an  action  for  the  annulment  of  a 
marriage  between  infants  may  be  brought  without  the  interven- 
tion of  tutors.* 

But  for  any  right  belonging  to  the  guardian  as  such,  or  for 
damages  arising  out  of  any  injury  to  his  possession,  or  upon  his 
own  contract  relating  to  his  ward's  property,  the  guar-  ^^i^^g  j^ 
dian  of  a  minor  may,  like  a  guardian  or  committee  of  name  of  gpar- 
an  insane  person,  sue  in  his  own  name.^    Thus  suit  is  to  mardian's 
properly  brought  in  the  name  of  the  guardian  for  rent  ^ 
under  a  lease  made  by  the  guardian ;  ^  for  intermeddling  with  the 
rents  and  profits  of  the  minor's  real  estate ;  ®  for  trespass  thereon,^^ 
or  for  injury  to  any  property  in  the  guardian's  possession,^^  or  to 
which  he  has  the  right  of  possessions^  or  of  collection ;  ^^  and  so  on 
sufficient  consideration,  in  the  absence  of  fraud,  he  may  release  a 
guarantor  of  debt  owing  to  the  ward,  and  forbearance  to  sue  may 
be  a  sufficient  consideration.^^    So  it  is  held  in  a  num-  or  fg^  debts 
ber  of  States,  that  the  guardian  may  sue  in  his  own  ^t^^^' 
name  to  recover  a  debt  due  the  ward,  and  where  the  ward's  benefit, 
judgment  enures  to  the  ward's  benefit  ;S*  and,  a  fortiori^  he  may 

^  Weber   v.  Hannibal,  83  Mo.  269;  the  guardian  for  a  debt  due  the  ward: 

Colvjn  V.  Hanenstein,  110  Mo.  575,  584;  Jolliffe  p.  Higgins,  6  Munf.  3;  Baker  v. 

Van  Pelt  f^  Chattanooga,  89  Ga.  706.  Ormsbj,  5  lU.  325 ;  Hightower  ».  Manll, 

^  Hicksr.  Beam,  112  N.C.  642,  645.  50  Ala.  494;  Gentry  t;.  Owen,  14  Ark. 

*  MuUer  v.  Benner,  69  111.  108.  396.     Or  a    bond   parable  to   the  in- 
^  Wilson  V.  Galley,  103  Ind.  257,  260;  dorsee  and   assigned   to  the    guardian: 

Swift  V.  Yanaway,  153  IIL  197,  206.  Catron  ».  La  Fayette  Co.,  106  Mo.  659, 

*  Matter  of  Stratton,  1  Johns.  508.  667 ;  for  assets  of  the  ward  converted  by 

*  Lacoste  r.  Gnidroz,  47  La.  An.  295,  a  predecessor :  Harshman  ».  McBride,  2 
301.  Ind.  App.  382.     In  North  Carolina  the 

^  As  to  the  rules  for  bringing  actions  suryivor  of  joint  guardians  may  sue  on  a 

by  and  against  insane  persons,  see  infra,  note  given  to  them :  Biggs  v,  Williams, 

ch.  xviii.  66  N.  C.  427. 

«  Pond  i;.  Curtis,  7  Wend.  45.  M  Ditmar  p.  West,  7  Ind.  App.  637 ; 

*  Beecherr.  Crowse,  19  Wend.  306.  Fletcher   p.    Fletcher,  29  Vt.  98,  100; 
w  Truss  u.  Old,  6  Rand.  556.  Torry  v.  Black,  58  N.  T.  185, 190. 

"  Fuqna  r.  Hunt,  1  Ala.  197.  "  Hauenstein  i».  Kull,  59  How.  Pr.  24, 

^  Field    V,    Lucas,  21   Ga.  447,  451 ;  25 ;  Thomas  v.  Bennett,  56  Barb.  197 ; 

Sutherland  o.  Goff,  5  Port.  508.  Roberts  r.  Sacra,  38  Tex.  580 ;  Longmire 

^  On  a  note,  for  instance,  payable  to  v.  Pilkington,  37  Ala.  296,  297. 
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sue  on  a  bond  and  mortgage  given  him  for  money  of  the  ward 
loaned  out,  for  which  he  has  accounted  to  the  ward.^  But  in 
Louisiana  a  tutor,  who  had  improperly  pledged  two  notes  belong- 
ing to  his  ward  to  secure  his  own  debt,  one  of  which  was  i*estored, 
and  the  other  collected  for  account  of  the  tutor,  and  the  amount 
thereof  applied  in  payment  of  the  tutor's  debt,  has  no  right  to 
recover  the  amount  so  paid.' 

The  legal  right  to  a  promissory  note,  payable  to  a  guardian  in 
his  trust  capacity,  remains,  prima  facicj  in  the  obligee,  notwith- 
Actiont  after  Standing  his  discharge  as  guardian,  and  he  may  sue 
gSfclSian*?'  thereon,  unless  it  be  shown  that  he  has  parted  with 
authority.  ^i^q  ^j^ie^  so  that  payment  to  him  would  not  discharge 
the  obligor.^  And  the  title  in  such  case,  with  the  right  to  sue, 
wiU  pass,  on  the  guardian's  death,  to  his  personal  representative  ;^ 
nor  does  an  action  on  such  a  note,  commenced  by  a  guardian 
during  the  ward's  minority,  abate  because  the  ward  has  attained 
majority  before  its  termination.^  So  a  guardian  may  properly 
sue  for  and  recover  money  collected  for  her  as  such  guardian, 
notwithstanding  the  ward's  majority  before  the  beginning  of  the 
action,^  but  not  after  the  ward's  death.^  But  in  equity  a  bond 
made  payable  to  the  guardian  is  the  property  of  the  ward,  and 
the  ward  may  sue  upon  it  when  turned  over  to  him  on  the  guar- 
dian's final  settlement,  notwithstanding  the  legal  title  may  have 
been  transferred  by  the  guardian's  indorsement  to  another.^ 

In  most  of  the  States,  the  subject  of  actions  by  or  in  behalf  of 
minors,  as  well  as  of  actions  against  minors,  is  regulated  by  stat- 
statutory regu-  ^*^5  making  it  the  duty  of  guardians,  mostly,  to  rep- 
lations  control,  resent  their  wards  in  all  legal  proceedings,  and  to 
defend  for  them  in  all  courts  of  the  State  without  further  admit- 
tance.^ A  statute  authorizing  guardians  to  ^'  demand, 
authorizing  suc  for,  and  receive  all  debts  due  their  wards,"  has 
dian'sname.     been  construed  as  authorizing,^^  and  again  as  not  au- 


1  Wright  V.  Robinson,  94  Ala.  479. 

*  Semple  t*.  Scarborough,  44  La.  An. 
257,  263. 

s  Chambless  v.  Vick,  34  Miss.  109; 
Zachary  v.  Gregory,  32  Tex.  452,  456. 

^  Chitwood  V.  Cromwell,  12  Heisk.  658 ; 
Biggs  V.  Williams,  66  N.  C.  427. 

*  Gard  v.  Ne£f,  89  Oh.  St.  607,  609. 
0  Huntsman  v.  Fish,  36  Minn.  148. 


T  Barrett  v.  Prorincher,  39  Neb.  773. 

8  Usry  V,  Suit,  91  N.  C.  406, 415. 

*  So,  for  instance,  in  Indiana :  Bnndy 
V.  HaU,  60  Ind.  177;  Missouri:  Rev.  St. 
1889,  §  5298 ;  Ohio  :  Rankin  v.  Kemp,  21 
Oh.  St.  651 ;  Tennessee :  Cowan  v.  Ander- 
son, 7  Coldw.  284,  291. 

^^  Harshman  v.  McBride,  2  Ind.  App. 
382. 
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thorizing,  the  guardian  to  bring  suit  in  his  own  name.^     So  a 
statute  providing  that  he  '^  shall  be  allowed  in  all  cases  to  prose- 
cute and  defend  for "  his  ward  does  not  entitle  the  guardian  to 
bring  suit  in  his  own  name ;  ^  nor  one  declaring  that  he  '^  may 
bring  an  action  without  joining  with  him  the  person  for  whose 
benefit  the  suit  is  prosecuted ; "  ^  nor  one  authorizing  executors, 
administrators,  or  the  trustees  of  an  express  trust  to  sue  in  their 
own  name,  without  mentioning  guardians^      So  judgment  in  a 
suit  by  a  father,  or  mother,  or  next  of  kin,  under  a  statute  au- 
thorizing such  suit,  to  recover  damages  for  an  injury 
to  a  minor,  is  a  bar  to  any  subsequent  action  for  the  covered  for 
same  cause  by  the  minor,  by  his  guardian  (general  iHter^uit  for 
or  ad  litern)^  or  by  himself  when  of  age.*    In  such  ""*®®*"*«» 
case  the  money  should  be  paid  to  a  duly  appointed  guardian.® 
But  where  the  action  is  given  to  either  or  both  of  the  parents 
and  to  the  child,  an  action  by  the  latter  is  not  barred  but  not  for 
by  judgment  in  favor  of  the  former,  if,  though  arising  fi°Jo^J^^^ 
out  of  the  same  act  of  carelessness  or  negligence,  on  ^^  ^^b*^^- 
part  of  the  defendant,  the  damages  sued  for  by  the  child  are  such 
as  could  not  have  been  considered  or  compensated  in  the  former 
actionJ 

On  the  well-recognized  principle  that  where  one  party  con- 
tracts with  another  for  the  benefit  of  a  third  party,  the  third 
party  may  brinff  an  action  for  breach  of  such  con-  ^,  „, 

*       •'  •'  °  Child  may  sue 

tract,^  a  child  may  sue  for  damages  for  the  breach   for  damages 
of  a  contract  made  by  her  parents  in  her  behalf ;  ^  (^m/actmade 
and  in  such  case  the  father,  suing  as  next  friend  of  '°  *^  behalf. 
the  minor,  thereby  releases  the  defendant  from  any  liability  to 
himself  that   may  be  supposed  to  arise  to  him  out  of  such 
contract.^^ 

One  of  the  consequences  of  the  distinction  made  in  the  right  to 
sue  by  or  in  the  name  of  the  ward,  and  by  or  in  the  name  of  the 

I  Hutcbinft  v.  Dresser,  26  Me.  76,  78 ;         •  City  v,  Colgate,  27  S.  W.  (Tex.  Civ. 

Ferine  v.  Grand  Lodge,  50  N.  W.  (Minn.)  App.)  896. 
1022.  ^  McKamara  v.  Logan,  100  Ala.  187, 

3  Hoare  v.  Harris,  11  lU.  24.  195. 

*  Anderson  v.  Watson,  8  Mete.  (Ky.)  >  Gooden  v.  Rayl,  85  Iowa,  592,  595  j 
509.  Anthony  o.  Herman,  14  Eans.  494. 

^  Ferine  v.  Grand  Lodge,  50  N.  W.         *  Strong  o.  Marcy,  83  Kans.  109. 
(Minn.)  1022.  "^  Gooden  v.  Bayl,  fupra. 

*  Lathrop  v.  Schntte,  68  N.  W.  (Minn.) 
498. 
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guardian,  is  emphasized  in  a  Georgia  case,  deciding  that  the  stat- 
ute of  limitation  does  not  run  against  a  minor,  although  he  has 
a  guardian  competent  to  sue,  where  the  right  of  action  is  in  the 
minor,  and  not  in  the  guardian.^ 

§  59.    ActionB   against  Infanta   or  Quardiana.  —  It   follows  from 

the  principle  hereinbefore  stated,*  negativing  any  power  in  the 
Actions  on  guardians  of  minors  to  bind  their  wards  by  contract, 
Sftctsmust^'*  that  actions  on  such  contracts  must  be  brought 
guardian**  against  the  guardians  personally,  not  against  their 
personally.  wards ;  *  and  that  judgment  in  such  case,  if  for  the 
plaintiff,  cannot,  obviously,  be  against  the  estate  of  the  ward,  but 
must  also  be  against  the  guardian  personally.^  Judgment  against 
the  guardian  affects  him  only  as  an  individual,  because  the  addi- 
tion of  the  word  "  guardian "  is  simply  descriptive,^  in  no  wise 
estopping  or  binding  the  ward  or  his  estate.^ 

Conversely,  no  action  lies  against  the  guardian  upon  the  ward^s 
contracts  or  debts,^  but  only  against  the  ward,  who  may  defend 

^7  guardian.®  Even  though  the  statute  provides  for 
tracts  against     a  rccovcry  ou  such  debt  by  proceeding  against  the 

guardian,  yet  the  declaration  should  be  against  the 
ward.^  Nor  can  there  be  a  joint  action  against  guardian  and 
ward.^^ 

But  while  the  guardian  is  not  personally  liable  for  the  debts  of 
Guardian  not  his  ward,^^  or  for  neccssaries  furnished  him,^*  yet  it 
aS/ forin^M's  is  his  duty  to  pay,  so  far  as  he  may  have  assets,  the 
debt,  debts  of  his  ward ;  ^  and  for  refusing  to  do  so,  the 

but  required      creditor  may  have  an  order  of  the  Probate  Court  to 

to  pay  out  of  •'  .      i^ 

▼ard'^s  assets,  put  the  guardiau  s  bond  in  suit;^*  or  such  refusal 
may,  without  such  order,  be  treated  as  a  breach  of  the  bond. 


^  "Because the  fi^ardian  might  have 
sued  in  the  name  of  his  ward  to  recover 
the  property,  bat  failed  to  do  so,  wiU  not 
operate  to  the  prejudice  of  the  infant:" 
Monroe  v.  Simmons,  86  Ga  844,  346. 

«  Ante,  §  57. 

s  Forster  v.  Poller,  6  Mass.  58;  Ste- 
venson V.  Brace,  10  Ind.  397;  Tobin  v. 
Addison,  2  Strobh.  L.  3 ;  Hnnt  v.  Maldo- 
nado,  89  Cal.  636. 

*  Clark  V.  Caaler,  1  Ind.  243 ;  Tobin  r. 
Addison,  supra. 

ft  Tobin  V.  Addison,  supra,'  Rollins  v. 
Marsh,  128  Mass.  116. 


0  Morris  v.  Garrison,  27  Pa.  St.  226. 
7  *Bentley  v.  Torbert,  68  Iowa,  122. 
B  Brown  v.  Chase,  4  Mass.  436. 
•  Arnold  v.  AngeU,  1  B.  I.  289 ;  Wil- 
lard  V.  Fairbanks,  8  B.  I.  1 . 
^0  Allen  t;.  Hoppin,  9  R.  I.  258. 
1^  Not  in  assumpsit,  for  instance,  for 
labor  performed  on  buildings  belonging 
to  the  ward :  Robinson  i;.  Hersey,  60  Me. 

u  Cole  V.  Eaton,  8  Cash.  587,  588. 
u  Conant  v.  Kendall,  21  Pickering,  86, 
40. 
14  Conant  t?.  Kendall,  supra. 
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making  such  guardian  and  his  sureties  liable  to  the  amount  of 
the  assets  belonging  to  the  ward^s  estate.^ 

The  subject  of  actions  against  the  estates  of  minors  is,  as  al- 
ready mentioned,^  minutely  regulated  by  statute  in  most  States, 
including  the  method  of  service  of  notice  in  such  statat«8  rega- 
suits.  Judgment  and  all  orders  made  where  there  i*re sfp^^tlv" 
was  no  service  of  notice  may  be  void ;  *  but  it  was  coMt^uedl 
held  in  Missouri,  that  in  a  partition  proceeding  a  minor  defendant 
is  bound  by  the  judgment  of  a  court  if  his  appearance  was  entered 
by  his  general  guardian,  although  no  process  was  served  on  the 
minor ;  *  and  where  the  statute  does  not  require  personal  service 
on  the  ward,  his  general  guardian  must  be  notified,  and  it  is  error 
to  refuse  him  to  become  a  party  to  a  proceeding  for  the  condem- 
nation of  the  ward's  land,^  and  the  court  may  appoint  a  guardian 
ad  litem  for  him.^  Such  statutes,  and  the  rules  of  court  in  rela- 
tion to  the  manner  of  service,  must  be  strictly  complied  with ;  ^ 
and  the  return  of  the  process  should  show  how  it  was  executed,  — 
the  return  merely  stating  "  executed  in  full,"  or  "  duly  executed," 
or  the  like,  is  insufficient.^  The  summons,  when  returned,  is 
functus  officio  J  and  service  thereafter  is  utterly  void,  service  after 
Service  upon  a  guardian,  where  service  on  the  de-  "*"™  ^^  ^°>^- 
fendant  is  obligatory,  binds  neither  the  guardian  nor  the  ward  ;  a 
judgment  or  decree  rendered  thereon  is  absolutely  void.®  So 
service  by  handing  a  copy  of  the  notice  to  the  infant,  instead  of 
leaving  a  copy  with  the  custodian,  as  required  by  statute,  is  in- 
sufficient.^^   But  if  the  return  be  regular  on  its  face,   „ 

Return  i8  con- 
it  is  conclusive  until  set  aside,  and  cannot  be  contra-  elusive,  if regu- 

dieted  collaterally.^^     Service  on  non-resident  minors 
may  be  made  in  the  same  manner  as  upon  adults,  under  a  stat- 
ute making  no  distinction  between  adults  and  minors  in  this 
respect^ 

^  Casee»  tupra;  Rajrmond  v.  Sawyer,  ?  Herring  v.  Ricketts,  101   Ala.  340, 

37  Me.  406.  342. 

3  Ante,  §  58,  p.  190.  ^  Carter  v.  Ingraham.  43  Ala.  78,  82 ; 

s  TerreU  v.  Weymouth,  32  Fla.  255,  Coster  v.  Bank.  24  Ala.  37,  65.    To  same 

261.  effect:  McDermott  t'.  Thompson,  29  Fla. 

^  Payne  r.  Masek,  114  Mo.  631,  citing  299. 

among  other  cases  Le  Bonrgeoise  v.  Mo>  *  Fanning  v.  Foley,  99  Cal.  336. 

Namara,  82  Mo.  189  ;  Hite  v.  Thompson,  ^^  Herring  v.  Hicketts,  supra  ^  Hatch  v. 

18  Mo.  461.  Ferguson,  57  Fed.  966,  968. 

'  Charleston  Bridge  Co.  v,  Comstock,  ^  Kennedy  v.  Baker,  159  Pa.  St.  146, 

36  W.  Va.  263,  273.  151 ;  Andrews  o.  Andrews,  7  Heisk.  234, 

«  Parker  v.  McCoy,  10  Gratt  594,  606 ;  244. 

Charleston  Bridge  Co.  v,  Comstock,  supra.  ^  Hale  t;.  Hale,  146  01.  227,  243. 

13 
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The  guardian  will  be  allowed  credit  for  the  expenses  incurred 
Guardian  enti-  ^^  g^^d  faith  in  defending  an  action  against  his  ward, 
th^ugh^^imsuc-  ^l^hough  judgment  be  rendered  against  the  ward.^ 
cewfuh  He  may  appear  in  a  suit  against  the  ward  for  parti- 

tion, and  plead  in  his  behalf,  and  appeal  in  his  own  name.^    The 

appearance  by  a  guardian,  for  his  ward,  under  a  stat- 
cupes  defect       ute  authorizing  him  thereto,  waives  defects  in  the 

service  of  the  notice.^      So  a  judgment  cannot  be 

collaterally  attacked  for  want  of  notice  to  the  ward,  if  a  guardian 

ad  litem  had  been  appointed  for  him;^  and  the  answer  of  a 

guardian  ad  litem^  though  only  formal,  is  sufficient  to 

cient  to  let  in     interpose  any  defence  that  may  appear  in  behalf  of 

the  minor  defendant  in  the  evidence,^  although  it  is 
the  duty  of  such  guardian  to  submit  to  the  court  every  question 
involving  the  rights  of  the  ward.® 

In  New  Jersey  it  is  held,  that  it  is  the  duty  of  a  court  of  chan- 
cery to  set  up  the  statute  of  limitation  in  favor  of 

Court  will  set  \    ^  -.i.,  .  11.,!.,  1 

ap  limitation  an  infant  defendant,  in  an  undefended  suit  brought 
tua  tpon  e.  agaiust  such  defendant  by  her  mother,  even  against 
the  will  of  the  defendant  herself,  unless  the  case  discloses  some 
circumstance  which  renders  such  plea  inequitableJ 

Some  States  provide  that  claims  against  minors  may  be  filed  in 
the  Probate  Court,  within  a  certain  time  after  the  appointment, 
payable  out  of  the  ward's  estate,  after  notice  to  the  guardian,  and 
proceeding  similarly  as  in  cases  of  claims  against  the  estates  of 
deceased  persons.®  Under  such  a  statute,  requiring  every  cred- 
itor of  a  ward  to  exhibit  his  claim  to  the  guardian  within  six 
months  after  notice  of  the  guardian's  appointment,  and  providing 
that  every  claim  not  so  presented  shall  be  forever  barred  of  all 
claim  therefor  against  the  guardian,  unless  there  be  surplus  prop- 
erty in  his  hands  after  paying  all  debts  properly  presented  and 
expenses,  that  the  service  of  a  writ  of  attachment  against  the 


1  Mathes  v.  Bennett,  21  N.  H.  204, 
217. 

s  Miller  v.  Smith,  98  Ind.  226,  228; 
Bimilarlj  in  Missoari :  State  v.  Cayce,  85 
Mo.  456,  461. 

<  Ankenny  v,  Blackiaton,  7  Oreg.  407, 
413;  Cowen  v.  Andenon,  7  Coldw.  285. 

«  Smith  r.  Gray,  116  N.  C.  311. 

ft  SkaggB  v.  Kincaid,  48  111.  App.  608, 
615. 


ft  Stark  V.  Brown,  101  lU.  395,  398. 
See,  aa  to  the  powers  and  duties  of  guar- 
dians ad  litemf  ante,  §  21. 

7  AUing  v.  AUing,  52  N.  J.  Eq.  92, 
94.  To  same  effect :  Keyee  v,  EUensohn, 
72  Hun,  392. 

ft  Turner  v.  Flagg,  6  Ind.  App.  563, 
572;  Wakefield  Trust  Co.  v.  Whaley,  17 
R.  I.  760  ;  Low  v.  Felton,  84  Tex.  378. 
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guardian,  in  behalf  of  a  creditor  who  had  failed  to  present  his 
claim  in  time,  was  void ;  but  that  such  creditor's  claim  might  be 
satisfied  out  of  any  property  afterward  acquired  by  the  ward.^ 
It  is  also  held  that  the  remedy  so  given  to  creditors  is  not  abso- 
lutely conditioned  upon  a  previous  presentation  of  their  claims.^ 
But  it  seems  that  no  such  power  exists  in  probate  courts  without 
express  statutory  provision  to  that  effect.* 

In  Rhode  Island  the  neglect  of  a  guardian  to  notify  creditors  of 
his  ward  to  present  their  claims  within  six  months  of  the  date  of 
the  notice  is  held  a  breach  of  his  bond> 

1  Wakefield  Trost  Co.  v»  Whaley,  17  and    satisfaction   of  anj   judgment   re- 

R.  I.  760.  covered  against  him  is  obtained  in  the 

^  Low  V.  Felton,  84  Tex.  378,  384.  same  manner  as  if  he  were  an  adult : " 

^  "  There  is  no  clause  of  the  act  which  Gamble,  J.,  in  George  v.  Dawson,  18  Mo. 

gives  jurisdiction  to  the  County  [probate]  407,  408.     To  same  effect :   M(^abb  v. 

Court  of  any  demand  against  a  minor  Clip,  6  Ind.  App.  204, 206. 

while  living.    If  he  becomes  liable  to  an         ^  Court  of  Probate  v,  Caswell,  18  R.  L 

action,  he  is  to  be  sued  in  the  other  courts,  201. 
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CHAPTER  VIIL 

OF  THE  MANAGEMENT  OF  THE  WARD's  ESTAT& 

§  60.    General  Principles  of   the  ResponBibiUty  of  Quardians  in 
Mana£;ing  the  W^ard  a  Eatatea.  —  It  results  from  the  nature  of  the 

Guardians  can    8"^^^^^"^'  office  that  the  law  cannot  permit  them  to 
reap  no  per-      reap  any  personal  benefit  therefrom  at  the  cost  of 

sonal  Ixnent  at      , 

costofthe         the  wards;  for  their  office  is  to  protect  the  interests 
'  of  the  wards.    This  principle  needs  no  citation  of 

authorities ;  it  is  announced  in  most  of  the  cases  adjudicating 
between  guardian  and  ward,  and  is  self-evident.  Hence,  it  is 
said  that  chancery  not  only  punishes  corruption  in  guardians, 
but  treats  with  suspicion  all  acts  and  circumstances  evincing  a 
cannot  bind  disposition  OH  their  part  to  derive  undue  advantage 
any'contract^^  ^^^°^  *'^®^^  positiou.^  The  guardian  cannot  bind  his 
injurious  to  ward  by  a  contract  injurious  to  the  latter.^  He  can- 
not trade  with  himself  on  account  of  his  ward,*  nor 
cannot  trade  ^^7  ^^  "^c  his  ward*s  property  for  his  own  benefit, 
with  ward.  ^^  as  agent  for  another.*  All  advantageous  bargains 
Advantageous  he  makes  affecting  the  property  of  his  ward  shall 
toward's  blrofr.  ^nurc  to  the  ward's  benefit.^  If  at  a  foreclosure  of 
fit.  a  security  taken  by  him  on  lending  out  his  ward's 

money  he  take  the  title  in  his  own  name,  he  will  be  entitled  to 
credit  for  the  amount  actually  bid  only,  although  less  than  the 

^  Schonl.  Dom.  Kel.  §  348,  p.  514,  2  either  for  himself  or  a  third  person.  .   .   . 

Kent,  *229  ;  Jennings  v.  Eee,  5  Ind.  257,  It  is  for  this  reason  that  the  law  declares, 

259.  without  any  previous  investigation,  that  a 

^  See  ante,  §  57.  parchase  by  a  trustee  of  the  tmst  property 

■  White  V.  Parker,  8  Barb.  48, 53.  for  his  own  benefit,  is  absolutely  void." 

^  Lefevre  v.  Laraway,  22  Barb.  167;  Kennairdv.  Adams,  11  B.  Mon.  102,  110; 

"  The  object  of  the  statute,"  says  Page,  J.,  Mann  v.  McDonald,  10  Humph.  275 ;  Lane 

in  this  case,  p.  176,  "was  to  secure  in  be-  v.  Taylor,  40  Ind.  495,  501 ;  Brockett  v. 

half  of  the  infant,  the  best  judgment,  skill,  Richardson,  61  Miss.  766,  781;  Beal  v, 

and  exertions  of  his  guardian.    There  can  Harmon,  38  Mo.  435, 438. 

be  no  certainty  in  accomplishing  this  end,  ^  Allen  v,  Sparhawk,  21  N.  H.  9, 22. 
if  the  guardian  is  permitted  to  purchase 
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amount  of  the  debt,  and  is  liable  for  the  difference,  unless  the 
ward  elect  to  take  the  land.^  No  person  having  an  interest  in 
property  adverse  to  that  of  an  infant  should  be  appointed  his 
^ardian ;  but  when  it  is  done,  it  must  be  attended  ^    ^.  . 

®  Conflicting  in- 

with  the  surrender  of  such  interest  to  the  court  on  terei^ts  must  be 

. .        ,  r  •    i.  i.  Q  surrendered. 

accepting  the  appomtment^ 

The  doctrine  that  a  person  standing  in  a  fiduciary  relation  to 
property  cannot  be  allowed  to  purchase  or  hold  it  for  his  own 
use  or  benefit  against  the  objection  of  the  cestui  que  Qg^^^ot  buy 
trusty  is  fully  applicable  to  guardians;  and  likewise  card's  prop- 
the  rule  that  the  principle  does  not  apply  where  no  when  hiB  Mu- 


advantage  can  be  taken  by  the  trustee,  or  knowledge  gwL  him  no^ 
gained  by  reason  of  the  fiduciary  relation,  to  affect  *^^*"**«®- 
injuriously  the  interest  of  eestuis  qtie  trustentj  or  advance  that  of 
the  trustee.  Thus  a  guardian  may  lawfully  become  the  purchaser 
of  his  ward's  real  estate  sold  by  a  sheriff  under  a  judgment  against 
the  personal  representative  of  the  ward's  ancestor.^  Purchases 
by  the  guardian  of  his  ward's  property  are  not  absolutely  void, 
even  in  equity,  but  voidable  at  the  election  of  the  ward  within  a 
reasonable  time.^ 

Guardians  acting  within  the  scope  of  their  authority  are  bound 
to  the  observance  of  fidelity,  and  such  diligence  and  Guardians  are 
prudence  as  men  of  ordinary  intelligence  observe  in  S^nestirviitf. 
managing  their  own  affairs.*    In  the  general  sense  »» their  powers; 
of  the  word  ''  trust,"  guardianship  is  included  within  its  mean- 
ing;® guardians  are  trustees,  and  liable  as   other  are  liable  as 
trustees;^    and  since   courts   of    equity   regard  all  t^^tees; 
infants  as  wards  of  the  court,  under  its  special  cognizance  and 
protection,  their  guardians  are,  like  other  trustees,  amenable  to 
such  court,®  save  as  by  statute  the  jurisdiction  over  guardians 
may  be  vested  elsewhere.     And  "  if  there  is  no  mala  fideSj  — 


1  Dietterich  v.  Heft,  5  Pa.  St.  87, 94. 

^  Hence,  where  a  guardian  anthorized 
to  seU  his  ward's  laud  to  which  he  holds 
a  tax  title,  the  sale  by  him  of  snch  tax 
title  is  held  to  accme  to  the  ward's  ad- 
vantage, and  he  mnst  account  therefor  to 
the  ward,  lew  his  payments  and  expenses, 
with  interest,  in  obtaining  the  title  :  Spel- 
man  v.  Terry,  8  Hun,  205, 208. 

'  Chorpenning's  Appeal,  82  Pa.  St.  815, 


316  ;  Blackmore  v.  Shelby,  8  Humph.  489 ; 
Crump,  Ex  parte,  16  Lea,  732. 

«  Hoskins  v.  Wilson,  4  Dev.  ft  B.  243, 
245. 

»  Glover  r.  Glover,  1  McMull.  Eq.  153. 

•  Perry  on  Trusts,  §  1. 

T  Spear  v.  Spear,  9  Rich.  Eq.  184,  200 ; 
Beauford  v.  Berty,  I  P.  Wms.  702,  704 ; 
Frederick  v.  Frederick,  1  P.  Wms.  710, 
721  ;  McLean  v.  Hosea,  14  Ala.  194, 196. 

^  Perry  on  Trusts,  §§  603  et  seg. 
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.„^    .  nothing  wilful  in  the  conduct  of  the  trustee,  —  the 

will  be  pro- 

tected  if  acting  court  will  alwajB  favor  him."  ^    Thus  "  the  general 

bona  fide  with  .•  .«  ■,  ii>  i>  ^ 

each  ekiii  and  Tulc  18  rccognized  everywhere,  that  a  guardian,  when 
tion^as^merof  investing  property  in  his  hands,  is  bound  to  act 
n^nw  use  bi  honestly  and  faithfully,  and  to  exercise  a  sound  dis- 
their  own  crctiou,  such  as  men  of  ordinary  prudence  and  intelli- 

gence use  in  their  own  a£Fairs ; "  ^  there  is  no  pre- 
sumption against  the  guardian  of  improper  conduct,^  and  where 
a  guardian,  in  the  exercise  of  a  power  conferred  upon  him  by  law, 
acts  in  good  faith,  uses  due  care  and  prudence,  having  regard  to 
the  best  pecuniary  interests  of  his  wards,  he  will  not  be  personally 
liable  for  any  loss  arising  out  of  such  transaction,^  though  arising 
from  an  honest  error  in  judgment.* 

But  although  courts  feel  bound  to  shield  trustees  from  harm 
in  the  honest  and  faithful  discharge  of  their  duties  in  their  fidu- 
ciary character,  they  will  also  studiously  exercise  a 

CourUi  are  vig-  ^  ^  ^  ^ 

iiant  in  pro-  vigilant  care  in  protecting  the  interests  of  those  who 

tec  g  war  8,  ^^^^  incapable  of  protecting  themselves.®  Hence,  sales 
made  by  guardians  will  be  set  aside  in  equity  when  they  are 

and  will  avoid  injurious  to  the  wards,^  even  against  a  purchaser  who 

wutJhereUie  P^^^  ^^^^  valuc  and  was  not  in  collusion  with  the  guar- 

purchaMrhiw  diau,  if  he  had  knowledge  that  the  guardian  contem- 

the misappii-  plated  the  misapplication  of  the  purchase  price;  and 

though  inno-  '  the  acccptancc  of  the  cancellation  of  the  purchaser's 

cent  himself.  q\q\j^  agaiust  the  guardian  personally  as  part  of  the 

purchase  price  charges  him  with  such  knowledge.^    It  is  said 


1  Per  Lord  Hardwicke,  in  Knight  ».         •  Wainwright  v.  Bnrronghs,  1  Ind.  App. 

Pljmonth,  as  reported  in  1  Dick.  120, 126.  393, 399. 

"  For  as  a  trust  is  an  office  necessarj  iu         ^  Lamar  r.  Micon,  supra,  p.  476  ;  Slaa- 

the  concerns  between  man  and  man,"  says  ter  v.  Favorite,  107  Ind.  291,  294 ;  Finlej 

he,  "  and  which,  if  faithfully  discharged,  i;.  Schlueter,  54  Mo.  App.  455, 458 ;  Taylor 

is  attended  with  no  small  degree  of  trouble  v.  Hite,  61  Mo.  142, 144. 
and  anxiety,  it  is  an  act  of  great  kindness         *  McElheney  v.  Musick,  63  ni.  328. 

in  any  one  to  accept  it :  to  add  hazard  or  330 ;  Barney  v.  Parsons,  54  Vt  623 ;  Neff *b 

risque  to  that  trouble,  and  to  subject  a  Appeal,  57  Pa.  St.  91,  96. 
trustee  to  losses  which  he  could  not  fore-         ^  Jenkins  <;.  Walter,  8  Gill  &  J.  218, 

see,  and  consequently  not  prevent,  would  222. 

be  a  manifest  hardship,  and  would  be  de-         ^  Leonard    v.  Bamum,  34  Wis.  105, 

terring  every  one  from  accepting  so  neces-  111. 
sary  an  office."  *  McDuffie  v.  Mclntyre,  11  S.  C  651, 

^  Gray,  J.,  pronouncing  the  opinion  of  563 ;  Bevis  v.  Uefflin,  63  Ind.  129,  134. 
the  Supreme  Court  of  the  United  States 
in  Lamar  v,  Micou,  1 12  U.  S.  452, 465. 
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to  be  a  familiar  and  well-established  principle  that  Trust  enforce- 
trusts  may  be  enforced  against  all  persons  who  come  who  c^'e  Into 
into  possession  of  the  property  bound  by  the  trust  f^fpro^rty. 
with  notice,  as  well  as  against  the  original  trustee;^ 
and  this  principle  is  fully  applicable  to  guardians.^    So  a  guar- 
dian may  follow  his  ward's  property,  whether  it  be  in  the  hands 
of  a  former  guardian,  or  of  such  guardian's  transferee.^    But 
the  fraud  of  the  guardian  does  not  of  itself  invalidate  his  sale  of 
the  ward's  property  to  an  innocent  purchaser;  as  But  purchaser 
between  the  guardian  and  the  purchaser  the  latter  ^tie  a^afSSf 
takes  a  good  title,  if  the  guardian  had  authority  to  ^«  guardian, 
sell,  and  the  purchaser  had  not  co-operated  in  the  fraud,  and  was 
not  chargeable  with  notice  thereof.*    Neither  the  guardian,  nor 
his  sureties,  nor  his  assignees  are  liable  for  an  unauthorized  sale 
of  the  ward's  property  if  the  guardian  has  fully  accounted  for 
the  proceeds  of  the  sale ;  ^  but  the  mere  allowance  of  the  account 
in  which  the  guardian  charged  himself  with  the  proceeds  of  an 
unauthorized  sale  of  property,  nothing  appearing  to  show  that 
such  sale  was  in  violation  of  the  order  of  the  court,  cannot  be 
construed  as  a  confirmation  of  the  unauthorized  act.^ 

Since  a  fiduciary  relation  requires  vigilance  as  well  as  honesty, 
indifference  and  carelessness  is  culpable  in  a  guardian  indifference 
and  renders  him  liia,ble  for  losses  incurred  in  respect  of  Jles8,*^aud^ro6s 
his  ward's  money  J    "  It  matters   little  to  an  orphan  JF"o^ance.  ren- 

J  r  der  guardian 

child,"  says  Black,  C.  J.,  in  Nicholson's  Appeal,^  ii*We. 
"  whether  his  interests  are  sacrificed  and  his  prospects  blighted 
by  well-meaning  ignorance  or  by  wilful  malice.  Either  is  within 
the  definition  of  misconduct,  a  word  which  applies  not  to  motive, 
but  to  the  act."  —  "  Mere  good  faith,  while  requisite  and  commenda- 
ble, is  not  all  that  is  required  of  such  a  fiduciary.  He  must 
be  competent  also."  ® 

A  guardian  acting  without  the  authority  of  law  in  reference  to 

1  Adair  ».  Shaw,  1  Sch.  &  Lefr.  243,  •  Cox   o.  Manvel,  57  N.  W.   (Minn.) 

262.  1062. 

>  Carpenter  v.  McBride,  3  Fla.  292,  ^  Royer's  Appeal,  11  Pa.  St.  36,  41 ; 
296;  Turner  r.  Street,  2  Rand.  404;  Glover  r.  Glover,  1  McMull.  Eq.  153; 
Broadnsv.  Rassen,  3  Leigh,  12,27.  O'Dell  r.   Young,    1   McMull.  £q.  155; 

>  Fox  V.  Kerper,  51  Ind.  148.  Conant  o.  Souther,  80  Wis.  656 ;  Estate 
4  Hunter  v.  Lawrence,  11  Gratt.  Ill,     of  Webber,  133  Pa.  St.  338. 

133.  •  20  Pa  St.  50, 54. 

'  Gam  V,  Swearingen,  69  Mo.  553,  555.         >  Durrett  v.  Commonwealth,  90  Ey, 

312,  318. 
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Guardians  act-  ^^s  ward's  estate  docs  80  at  his  peril,  and  is  respon- 
TCraonaSy"^  sible  to  liis  Ward  for  any  loss  that  may  arise  in  con- 
liabie.  Sequence  of  the  transaction;  if  it  turn  out  advan- 

tageously, the  court  may  adopt  it,  and  then  the  benefit  thereof 
belongs  to  the  ward;  but  if  otherwise,  the  loss  must  be  borne 
Order  of  court  by  the  guardian.^  Even  where  the  guardian  in  selling 
dicdonVws^  his  ward's  property  acts  under  order  of  the  Probate 
not  protect.  Court,  if  the  court  had  not  the  legal  power  to  make  such 
order,  his  sale  amounts  to  a  wrongful  conversion,  and  he  makes 
himself  liable  on  his  bond  for  any  damage  that  may  result  to  his 
ward,  or  the  ward  may,  at  his  election,  recover  the  property  from 
the  holder,  or  sue  the  holder  in  detinue,  or  the  guardian  in  trover, 
and  take  in  satisfaction  whichever  judgment  he  likes  best.^  If 
a  guardian,  being  insolvent,  unjustly  distributes  property  be- 
longing to  several  of  his  wards  equally,  so  that  one  receives  an 
undue  share  to  the  disadvantage  of  another,  equity  will  intervene 
and  divide  the  property  equally,  as  if  it  were  still  in  the  guardian's 
hands,  notwithstanding  his  sale  to  one  of  the  wards  exclusively .* 

In  Louisiana  the  law  protects  the  interests  of  minors  against 
the  conflicting  interests  of  a  natural  or  dative  tutor  by  the  ap< 
Undertutors  pointment  of  an  undertutor,  whose  duty  it  is  to  act 
©nwds"^^'^'  ^^^  ^^^  minor  whenever  the  interest  of  the  minor  is 
fffa»"st adverse  jn  opposition  to  the  interest  of  the  tutor;*  to  report 
tutors.  to  the  court  any  default  of  the  tutor  to  render  his 

account,  oppose  the  homologation  of  an  account  deemed  unjust,^ 
and  suggest  the  tutor's  removal  when  necessary.® 

§  61.    Qnardian's  Duty  in  Respect  of  his  Ward's  Real  Estate.  — 

Infants  being  disabled  by  the  law  to  manage  their  real  as  well 
as  their  personal  property,  it  is  obvious  that  guardians  are  charged 
Possession  of  ^^^^  *h®  management  and  control  of  the  real  estate 
tate^beiOTes^  of  their  wards  so  long  as  their  office  endures.  Hence, 
guardian.  the  right  of  possession  of  the  ward's  real  estate  is  in 
the  guardian.^    Though  his  right  to  sell  be  conditioned  on  the 

1  May  V.  Duke,  61  Ala.  53,  56  ;  Cheney  ceosion  of  Meyer,  42  La.  An.  634 ;  Chisolm 

I  V.  Boodhoose,  135  m.  257,  265.  t;.   Skillman,  2  La    R.   142. 

I  a  Hudson    V.    Helmes,    23  Ala.  585,         ^  Bry  t;.    Dowell,  1   Bob.   (La.)   Ill, 

i  590;  Beal  o.  Harmon,  38  Mo.  435, 438.  112  ;  Snccession  of   Hebert,   4  La.  An. 

'  Hampden  o.  Tremills,  17  Serg.  &  B.  77. 
144,  147.  0  Lacy  v.  Lananx,  19  La.  An.  153. 

*  Bey.  C.  C.  1889,  Art.  273,  275;  Sue-         7  Bacon  v.  Taylor,  Kirby,  368;  Bnsfi  it 

Old,  6  Band.  556,  558. 
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order  of  a  court  of  competent  jurisdiction,^  be  may  He  may  lease 
lease  it^  for  a  period  not  extending  beyond  the  ward's     * 
majority,*  or  tbe  age  of  tbe  ward  when  the  guardian's  authority 
terminates.^    There  are  no  implied  covenants  in  a  guardian's  lease.^ 
If  be  lease,  with  tbe  approval  of  tbe  court  and  in  good  faith  for  a 
long  term,  at  a  less  sum  than  could  be  obtained  from  ordinary  yearly 
rental,  be  is  not  liable  for  having  failed  to  secure  tbe  higher  rent.^ 
But  this  right  belongs  only  to  one  who  has  been  regularly  ap- 
pointed and  qualified,  —  the  right  to  manage  tbe  real  estate  does 
not  attach  to  tbe  natural  guardian,  or  tbe  guardian  of  tbe  person 
alone.*^    Tbe  power  to  lease  or  rent  tbe  real  estate  makes  it  tbe 
guardian's  duty  to  do  so,  and  for  the  omission  be  is   .  ,.  j^,  , 
liable  to  tbe  ward  for  the  estimated  amount  at  which  omitting  to  do 
it  might  have  been  rented.®    For  tbe  rents  paid  by      ' 
tbe  tenants  tbe  guardian  must  account  to  tbe  ward ;  if  be  negli- 
gently permit  bis  agent  to  retain  tbe  rents  collected,   .,.,,,     ^ 

°         "^    ^  °  -  'is  liable  for  the 

any  loss  arising  therefrom  must  be  borne  by  him  ;  tbe  rent  or  rental 
ward  is  held  harmless.*  And  be  is  liable  to  bis  ^  "** 
ward  for  tbe  reasonable  rental  value  of  their  lands  occupied  by 
himself  ;^^  although  he  bold  tbe  premises  in  common  with  his 
ward.^^  So  where  be  allows  the  administrator  of  an  estate  in 
which  bis  ward  is  interested  to  take  charge  of  tbe  real  estate 
without  order  of  the  court  to  apply  the  rents  for  tbe  payment  of 


1  Ante,  §  54 ;  post^  §  68  et  seq. 

^  Richardson  v.  Richardson,  49  Mo.  29, 
84;  Granbj  u.  Amherst,  7  Mass.  I,  6; 
Field  V,  Schieffelin,  7  Johns.  Ch.  150, 
154;  Genet  v.  Tallmadge,  1  Johns.  Ch. 
561, 564 ;  Kinney  v.  Harrett,  46  Mich.  87, 
89. 

«  Watkins  v.  Peck,  13  N.  H.  360,  877. 
In  Ross  v.  Gill,  4  CaU,  250,  252,  a  lease 
extending  by  its  own  terms  beyond  the 
ward's  majority  was  held  void. 

<  Snook  V.  Sntton,  10  N.  J.  L.  133.  The 
lease  is  voidable  by  another  guardian,  if 
it  extend  beyond  the  time  when  the  origi- 
nal  guardian's  authority  expires  by  limita- 
tion of  the  law,  as  it  does  in  the  case  of 
guardijinship  in  socage :  Emerson  v, 
Spicer,  46  N.  Y.  594,  597;  Putnam  o. 
Ritchie,  6  Paige,  390,  399.  See,  for  case 
of  a  lunatic,  Campau  v.  Shaw,  15  Mich. 
226. 

»  Webster  v.  Conley,  46  m.  13, 16. 


•  McEIheny  v.  Musick,  63  III.  328. 

^  Magruder  v.  Peter,  4  Gill  &  J.  323, 
332 ;  Darby  v.  Anderson,  1  N.  &  McC. 
369,  372 ;  Ross  v.  Cobb,  9  Yerg.  463,  468; 
Kinney  v.  Harrett,  46  Mich.  87,  89. 

8  Jones  i;.  Ward,  10  Yerg.  160,  168; 
Clark  V.  Bumside,  15  111.  62,  63 ;  Hughes' 
Minors'  Appeal,  53  Pa.  St.  500,  504  ;  Cog- 
gins  V.  Fly  the,  113  N.  C.  102, 119. 

»  Wills's  Appeal,  22  Pa.  St.  325, 329. 

w  Peale  v.  Thurmond,  77  Va.  753, 755  ; 
Smith  o.  Gummere,  39  N.  J.  Eq.  27,  33 ; 
Otis  p.  Strassburger,  34  Hun,  542  ;  Che- 
ney V.  Roodhouse,  135  111.  257,  267 ;  with 
legal  interest  thereon :  Succession  of  Tros- 
clair,  34  La.  An.  326. 

"  Tyler,  in  re,  40  Mo.  App.  378,  385, 
distinguishing  the  case  where  the  co-ten- 
ant occupies  a  position  of  trust,  from  an 
ordinary  co-tenancy ;  Harley  v.  De  Witt^ 
2  HiU  Ch.  367, 370. 
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debts,  he  is  liable  to  his  ward  for  the  rent  up  to  the  time  when 
it  is  sold  to  pay  debts ;  ^  and  he  is  liable,  also  for  the  difference 
caused  bj  his  negligence  between  the  amount  of  rent  received 
and  the  amount  which  might  have  been  obtained  by  proper 
must  keep  the  diligence.^  It  is  the  guardian's  duty  to  keep  his 
^od  wndu-^^  ward's  real  estate  in  good  repair  and  tenantable  con- 
tion;  dition,  if  the  means  in  his  hands  are  sufl&cient  for 

such  purpose ;  and  if  in  consequence  of  his  negligence  in  this 
respect  the  premises  are  not  rented,  he  is  liable  for  the  loss.* 
So  if  he  cultivate  his  ward's  farm,  he  is  bound  to  do  so  in  the 
same  husband-like  manner  in  which  a  prudent  farmer  would 
cultivate  his  own  farm,  or  he  must  make  good  any  loss  by  depre- 
ciation of  the  property.*  He  may  let  out  his  ward's  farm  for 
raising  a  crop  on  shares,  and  in  such  case  the  cropper's  right  is 
not  affected  by  a  subsequent  sale  of  the  land  under  probate 
license,  if  the  purchaser  had  notice  of  the  arrangement.^    But 

without  leave  of  the  court  the  guardian  cannot  lease 

cannot  lease  «     i  i.  a 

lands  for  min-  his  Ward  s  land  for  th^  purpose  of  its  development 
ing  purposes,     ^  ^.^  land,  bccauso  oil  is  a  mineral,  and  as  such  is 

part  of  the  realty.®  Nor  can  he  permit  the  cutting  and  removing 
norpennit  ^^  timber  from  lands  of  the  ward;^  and  where  he 
waste.  ^Qgg  permit  such  waste,  so  that  trespass  will  not  lie 

against  the  person  cutting  the  timber,  the  guardian  must  make 
compensation  to  the  ward.^  But  he  may  sell  standing  trees,  and 
receive  the  money  in  satisfaction  of  the  timber,  if  no  waste  is 
thereby  committed.® 

insure  the  Besides  keeping  the  buildings  of  his  ward  in  good 

premises;  repair  and  tenantable  condition,  it  is  the  guardian's 

pay  taxesi  duty  to  keep  them  properly  insured,^^  and  to  pay  the 
taxes  and  assessments  thereon,^^  if  the  estate  of  the  ward  is  suffi- 


1  Coggins  u,  Flythe,  113  N.C.  102, 118. 

^  Knothe  v.  Kaiser^  5  Thomp.  &  C.  4 ; 
Thackray's  Appeal,  75  Pa.  St.  132,  137; 
Shartleff  v.  Rile,  140  Mass.  213, 214. 

'  Smith  0.  Guramere,  39  N.J.  Eq.  27, 
32;  Irvine  v.  McDowell,  4  Dana,  629,  631. 

*  Willis  V.  Fox,  25  Wis.  646,  649. 

»  Weldon  v.  Lytle,  63  Mich.  1. 

^  StoaghtoD*8  Appeal,  88  Fa.  St.  198, 
201. 

7  Torry  ».  Black,  58  N.  Y.  185,  189.  If 
such  catting  constitate  waste:  Bond  v, 
Lockwood,  33  m.  212, 220. 


s  Trass  v.  Old,  6  Rand.  556. 

>  Bond  V.  Lockwood,  33  UL  212,  220; 
Thompson  v.  Boardman,  1  Vt.  367, 372. 

1°  But  the  mere  omission  to  insure,  in 
the  absence  of  proof  that  such  omission 
was  culpable  carelessness,  does  not  render 
the  gus^ian  liable  for  subsequent  loss  by 
fire :  Means  v.  Earls,  15  111.  App.  273. 

^^  The  guardian  is  liable  to  the  ward  if 
the  property  is  sold  for  taxes  during  the 
ward's  minority:  Shurtleff  v.  Rile,  140 
Mass.  213.  He  should  pay  taxes  on  the 
ward's  real  estate,  though  it  be  the  duty 
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cient  for  that  purpose  ;  and  where  a  minor's  property  has  been  sold 
for  unpaid  taxes,  the  minor,  or  his  next  friend  or  redeem  land 
guardian,  has  the  imdoubted  right  to  redeem.^  And  ^^^  ^^^  ***®*» 
where  a  guardian  holds  a  mortgage  on  lands  in  trust  for  his  ward, 
the  ward's  interest  in  such  land  will  authorize  the  guardian  to 
redeem  it  from  a  tax  sale.^  But  the  holder  of  the  tax-title  has 
no  right  to  redeem  the  lands  from  a  mortgage  thereon  held  in 
trust  for  a  minor.* 

The  authority  of  guardians  over  the  real  estate  of  their  wards 
is  in  most  States  regulated  by  statutes.*    K  in  such  „ 

°  Statatory  pro- 

States  it  is  provided  that  leases  must  be  made,  or  other  visions  must  be 
acts  done,  under  direction  of  the  court,  the  direction  °  **'^ 
must,  it  has  been  held,  precede  the  act,  and  leases  made  without 
such  direction  are  unauthorized.^  But  a  statute  authorizing  the 
guardian  to  lease  his  ward's  real  estate  upon  such  terms  and  for 
such  length  of  time  as  the  County  Court  may  approve,  is  construed 
as  validating  a  lease  executed  by  a  guardian  in  behalf  of  his  ward, 
unless  disapproved  by  the  court.* 

Dower  may  be  assigned  by  the  guardian  of  minor  Guardian  may 
heirs  to  the  widow  of  the  deceased  owner,  and,  if  ac-  "***^  **^^®^' 
cepted  by  her,  is  binding  on  all  the  parties ;  ^  because,  although  a 
guardian  cannot  bind  his  ward  by  deed,  dower  may  be  assigned 
by  parol,  and  there  is  a  necessity  for  the  guardian's  power  to 
assign  dower,  lest  the  infant  suffer  by  his  indiscretion,  or  be  put 
to  expense  if  the  widow  be  obliged  to  resort  to  process  of  law.® 
It  is  the  duty  of  a  guardian  to  institute  proceedings  for  the  as- 
signment of  dower,  so  that  his  wards  may  obtain  their  share  of 
the  rents  and  profits  of  the  estate.^  A  married  woman,  guardian 
of  her  children,  conveying  their  interests  in  lands,  does  not  there- 
by convey  her  own  dower  right.^^ 

That  the  duty  to  keep  the  wards'  premises  in  repair  does  not 
extend  to  the  right  or  duty  to  make  expensive  improvements  or 
the  erection  of  new  buildings  on  their  lands,  has  been  mentioned 
before.^^ 

k 

of  an  administrator  to  do  bo,  if  the  latter         7  Curtis  v.  Hobart,  41  Me.  230. 
neglects;  Wright  v.  Comley,  U  lU.  App.         ^  Jones  i;.  Brewer,  1  Pick.  314,  317; 

551,  .554.  Young  u.  Tarbell,  37  Me.  509,  514 ;  Boyers 

^  Strang  v.  Burris,  61  Iowa,  375.  v.  Newbanks,  2  lud.  388, 391. 

s  V(^itt  V.  Mewhirter,  57  Iowa»  545,  549.         >  Clark  v.  Bnrnside,  15  HI.  62;  Mathes 

•  Witt  V.  Mewhirter,  supra,  v.  Bennett,  21  N.  H.  204,  216. 

^  MuUer  0.  Benner,  69  Bl.  108.  ^^  Jones  v.  HoUopeter,  10  Serg.  &  B. 

*  Bates  V.  Pnuham,  58  Iowa,  308«  311.       326,  328. 

«  Field  V.  Herrick,  101  HL  110, 114.  u  ji„t€,  §  54. 
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The  law  governing  the  Sale  of  Real  Estate  of  Minors  is  dis- 
cussed in  a  separate  chapter.^ 

§  62.    Guardian's    Datles    in   Respect    of    the    Ward's    Personal 

Estate.  —  The  nature  of  the  guardian's  title  to  his  ward's  prop- 
Guardian  of  an  erty,2  his  power  to  convert  the  same,®  his  duty  to 
may°redu^^  take  it  into  possessiou,*  as  well  as  his  authority  to 
chosef ?o"  *"®»  arbitrate,  and  compromise  in  respect  thereof,  are 
possession ;  discussed  in  a  previous  chapter.^  The  guardian's  duty 
to  reduce  his  ward's  choses  in  action  into  possession  extends  to  an 
infant  husband's  right  to  reduce  his  infant  wife's  choses  in  action 
to  his  possession  so  as  to  make  them  his  own,  although  this,  being 
a  marital  right,  is  personal  to  the  husband.^ 

The  guardian's  right  to  the  custody  and  management  of  the 

ward's  property  implies  the  power  to  collect  and  re- 
mast  collect  .  jii  j-ii  ^  '  .  p 
moneys  due       ccivc  moucys  duc  the  Ward,  and  hence  to  receipt  for 

^     '  the  same,  and,  if  secured  by  mortgage,  to  discharge 

the  mortgage,  whether  the  money  has  become  due  or  not  J  If 
the  guardian  subsequently  squander  the  money,  the  ward  has  no 
collect  interest  recourse  ou  the  former  debtor  or  his  assignees.^  So  he 
in  advance;  may  receive  interest  in  advance  of  its  maturity,  and 
extend  the  time  for  payment  of  the  principal,^  and  sell,  transfer, 
transfer  mort-  ^^  assign  the  mortgage  without  order  of  court,  unless 
«*«««•  the  statute  makes  it  obligatory  to  obtain  such  order.^^ 

But  where  the  statute  requires  a  precedent  order  of   court  to 
.  authorize  the  sale  of  the  ward's  property,  a  sale  with- 

order  of  court,   out  the  Order  of  court  conveys  no  title.^^    And  so 

where  statute 

reouiressuch  the  release  of  a  mortgage  and  the  taking  of  other 
0  er,  IS  void.  j^fg^Qr  security  for  the  money  due  the  ward  is  a  col- 
lusive transaction  and  void  ;  ^  and  the  unnecessary  and  unauthor- 
ized foreclosure  of  a  debt  well  secured  by  mortgage,  involving  the 
sale  of  the  land  at  a  sacrifice,  renders  the  guardian  liable  for 
the  loss.^ 

1  Post,  §  68  et  9eq.  exercise  it :  Ware  v.  Ware,  28  Gratt.  670, 

*  Ante,  §  53.  674. 

s  Ante,  §  54.  ^  Chapman  v.  Tibbits,  33  N.  Y.  289. 

«  Anu,  §  55.  B  Bidden  v.  Vizard,  35  La.  An.  310. 

»  §  56,  rf  seq.  •  Willick  v.  Taggart,  17  Hun,  511. 

^  The  guardian  miut  have  this  right,  ^  Humphreys.  Baisson,  19  Minn.  221. 

because  neither  the  wife,  who  is  under  the  ^^  Mack  v.  Brammer,  28  Oh.  St.  508. 

disability  of  coverture,  nor  the  ward  him-  514. 

self,  who  is  under  disability  of  infancy,  can  ^'  Smith  v.  Dibrell,  31  Tex.  239, 243. 

^  Taylor  i;.  Hite,  61  Mo.  142, 144. 
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The  possession  of  personal  property  of  the  ward  by  the  guar- 
dian is  the  possession  of  the  ward;  hence,  stock  and  farming 
utensils  on  a  farm  carried  on  by  the  guardian  for  the  poaaession  of 
ward  are  prima  facie  the  property  of  the  ward;^  but  ^^^^^^^^ 
such  evidence  is,  of  course,  rebuttable,  and  property  ward, 
purchased  by  the  guardian  and  placed  on  the  land  of  his  ward, 
does  not  thereby  become  the  property  of  the  ward,  so  as  to  pro- 
tect it  against  attachment  for  the  guardian's  debts.^ 

The  guardian's  power  to  borrow  money  in  behalf  of  his  ward  is 
limited  by  the  rules,  already  mentioned,  according  to  which  the 
guardian  cannot  bind  his  ward  by  any  contract  of  his 

o  i.tii  All  i  1  '      Cannot  borrow 

own,^  and  that  he  cannot  pledge  or  mortgage  his  money  without 
ward's  real  estate  without  the  order  of  a  court  of  °  ^°  ^^^' 
competent  jurisdiction,^  to  a  very  narrow  compass.  It  is  unsafe, 
in  any  case,  to  exercise  such  power  without  judicial  sanction,  on 
statutory  authorization ;  for  without  such  the  guardian  acts  en- 
tirely at  his  peril, ^  and  a  mortgage  not  in  exact  accordance  with 
the  terms  of  the  statute  is  nugatory  and  void.^  But  these  princi- 
ples do  not  militate  against  the  right  of  one  who  i>ntioanto  ' 
has  loaned  money  to  a  guardian  to  enable  him  to  remove  lien 

^  may  be  re- 

remove  liens  from  the  ward's  lands,  to  recover  there-  covered, 
for  in  a  suit  against  the  guardian ;  ^  nor  against  the  reim^rsed^^ 
right  of  the  guardian  to  be  credited  in  his  account  for  ^^^  advances, 
interest  on  money  advanced  by  him  to  pay  the  debts  and  expenses 
of  his  ward.® 

It  has  already  been  observed,  that,  like  all  trustees,  guardians 
are  held  to  the  exercise  of  the  utmost  good  faith,  and  to  such 
sound  discretion,  diligence,  and  intelligence  as  men  of  ordinary 
prudence  bring  to  bear  upon  their  own  affairs.^    One  of  the  most 
important  duties  of  trustees,  and  hence  of  guardians.   Guardians 
is  to  preserve  the  trust  property  intact,  and  to  keep  ^^^Ig  ^®^5s 
the   funds  of  wards  separate  from  their  own.^^     If  separate. 
they  are  deposited  in   bank   to   the   credit  of  the  guardian  in 

1  Tenney  v,  Evans,  11  N.  H.  846.  >  Merritt  r.  Simpson,  41  Bl.  891, 893 ; 

3  Tenney  v,  Evans,  II  N.  U.  347.  Mack  v.  Brammer,  28  Oh.  St.  508. 

s  Ante,  §  57.  7  Raj  v.  McGinnis,  81  Ind.  451. 

«  AaU,  §  54.  8  HajTward    v,    Ellis,    13    Pick.   272, 

^  United  States  Mortgage  Co.  v.  Spenj,  278. 

24  Fed.  R.  838, 843;  affirmed  in  138  U.  8.  »  Ante,  §  60. 

313, 325  et  aeq.  10  Brisbane  o.  Bank,  4  Watts,  93 ;  White 

V.  Parker,  8  Barb.  48, 53. 
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Deposit  to        Ilia  own  name,  it  is  equivalent  to  a  conversion  of 

guardian*  B  '  ^ 

credit  is  con-  them  to  the  guardian's  use;  for  he  thereby  gains 
credit  with  the  bank  and  reaps  all  the  advantages 
of  apparent  ownership ;  interest  thereon  goes  to  his  own  credit ; 
if  he  fails,  the  fund  is  liable  to  be  taken  by  his  creditors  for  the 
satisfaction  of  his  debts,  and  the  bank  may  deduct  it  from  his 
account  for  any  individual  liability  of  his.  Hence,  he  is  liable  on 
his  bond  to  his  ward  for  any  loss  that  may  happen  in  consequence 
of  such  deposit,  although  his  balance  at  the  bank  may  always  have 
equalled  the  trust  fund.^  And  so  if  he  take  a  note  payable  to 
himself  individually,  without  a  designation  of  his  official  character, 
he  will  not  be  permitted  to  show,  on  the  failure  of  the  maker  of 
the  note,  that  it  was  taken  for  the  funds  of  his  ward ;  ^  but  where 
_  . .  .     it  is  agreed,  as  a  matter  of  fact,  that  such  notes  were 

Taking  note  in  °  ' 

name  of  guar-    given  for  the  moucy  of  the  wards,  and  were  retained 

dian  not  con-       i^i  j»  j.  j»ij  ijj 

elusive  of  by  the  guardian,  not  negotiated  nor  pledged,  nor  m 
conversion.  ^^^^  ^^y.  ^^^^  j^^  j^j^  ^^^  busiuess,  but  clcarly  identi- 
fied and  traced,  the  circumstance  that  the  notes  were  made  pay- 
able to  the  guardian  personally  is  not  sufficient  proof  of  conver- 
sion, and  the  guardian  is  not  personally  liable.^  And  if  a  deposit 
of  the  ward's  money  is  made  in  the  name  of  the  guardian,  under 
circumstances  showing  that  he  acted  bona  fide^  having  no  account 
of  his  own  at  the  bank,  declaring  it  to  be  trust  money,  at  the  time 
of  the  deposit,  he  will  not  be  liable  to  the  wards  for  a  loss,  not  by 
tXxQform  of  the  deposit,  but  by  the  destruction  of  the  currency  and 
banking  interests  in  consequence  of  the  war ;  and  such  facts  may 
be  proved  by  parol.* 

A  guardian  is  not  responsible  for  the  loss  of  funds  occurring 
GoardUn  is  by  reason  of  the  failure  of  a  bank  in  which  he  had 
for  Iots^^"  *  deposited  the  ward's  funds,  unless  by  the  exercise  of 
faUureofthe  reasonable  diligence  and  prudence  he  might  have 
cuiMb? '^^  known  it  to  be  in  an  unsafe  condition.^  So  if  the 
negligent,         trust  fuud  has  been  deposited  in  an  iron  safe,  with  the 

or  when 

stolen.  guardian's  own  money,  and  is  stolen  therefrom,  the 

I  Jenkins  t;.  Walter,  8  Gill  &  J.  218,  Beasley  v,  Watson,  41  Ala.  234,  239,  to 

221 ;  Wren  v.  Kirton,  11  Ves.  377,  381,  re-  same  effect,  and  also  holding  that  the 

f erring  to  Knight  v.  Plimonth,  3  Atk.  480 ;  failore  of  the  guardian  to  report  invest- 

Booth  V.  Wilkinson,  78  Wis.  652 ;   Mc-  ment  of  his  ward's  fnnds  in  confederate 

Allister  v.  Commonwealth,  30  Pa.  St.  536.  bonds  in  his  own  name  did  not  conclude 

3  Enowlton  v.  Bradlej,  17  N.  H.  458.  him,  but  that  he  might  show  the  real  facts 

So  of  bank-stock  taken  in  the  guardian's  by  parol  evidence, 
name :  Stanley's  Appeal,  8  Pa.  St.  431, 435.         «  Parsley  v.  Martin,  77  Ya.  376, 383. 

*  Brown  v.  Dunham,  11  Gray,  42.    See         *  Post's  Estate,  Myr.  230. 


§  63    guardian's  duty  to  invest  the  funds  of  his  ward.       207 

guardian  is  not  liable  therefor;  and  it  is  not  lack  of  care  and 
diligence  that  ho  failed  to  pursue  the  thief  until  after  he  had 
discovered  the  theft.^  But  where  a  testator  bequeathed  a  part  of 
his  estate  to  his  grandchildren,  and  directed  that  his  son  should 
have  the  right  to  become  their  guardian  upon  giving  bond  and 
good  security  for  the  faithful  paymeftt  of  the  principal  to  them  on 
their  attaining  majority,  and  no  interest  on  their  respective  estates, 
it  was  held  that  the  testator  intended  to  secure  payment  of  the 
principal  in  any  event  to  his  grandchildren,  and  that  the  guardian, 
having  received  the  money  under  the  terms  of  the  will,  was  bound 
to  conform  thereto ;  that  he  was  not  bound  to  pay  interest,  and 
any  interest  received  by  him  for  the  use  of  the  money  was  for  his 
own  benefit ;  and  that  he  was  liable  for  any  loss  of  the  principal 
in  consequence  of  loaning  it  out  to  make  interest.^ 

§  63.    Quardian^B  Duty  to  invest  the  Fonda  of  his  Ward.  —  The 

investment  of  the  funds  of  a  ward  is  one  of  the  most  important 
duties  of  a  guardian,  requiring  not  only  the  most  per-  ^         , 
feet  good  faith  and  diligence,  but  also  groat  circum-   dat^- to  invest 
spection  and  prudence  on  the  part  of  the  guardian,  ^*    »  an  , 
both  for  his  own  safety  and  in  the  interest  of  the  ward.     The 
object  to  be  accomplished  is  to  so  invest  that  the  fund  shall  be 
safe,  and  yield  a  reasonable  rate  of  income  to  the  ward.'     In 
the  absence  of  statutory  requirements,  the  guardian 
must  act  with  good  faith  and  sound  discretion  ;  if  he  cised  with 
does,  he  will  not  be  liable  for  any  loss  which  may  tion  and  good 
happen.*    It  is  a  rule  of  almost  universal  application   ^^^^^' 
to  trustees,  particularly  where  infants  are  concerned,  that  trust 
funds  should  not  be  loaned  on  personal   security.*  Notonper- 
The  trustee  remains  liable,  in  such  case,  for  the  secur-  ■**"**  security. 
ities  of  the  investments  until  converted  into  money  or  some  other 
legal  investment,  although  they  had  been  transferred  to  a  suc- 
cessor in  the  trust ;  but  if  they  are  paid  after  the  transfer,  the 
former  trustee  is  relieved  from  responsibility,  although  the  amount 

1  Atkinson  V.  Whitehead,  66 N.  C.  296.  Talbot,  supra;  CogbiU  v.  Boyd,  77  Va. 

«  Walker  v.  Walker,  42  Ga  135, 141.  450,  459 ;  Perkins  v.  Hollister,  59  Vt.  348, 

•  Perry  on  Trusts,  §  452 ;  Emery  v.  349 ;  Christman  v.  Wright,  3  Ired.  Eq. 

Batchelder,  78  Me.  233, 241 ;  King  v.  Tal-  549 ;  State  v.  Slevin,  93  Mo.  253,  260. 
bot,  40  N.  T.  76, 84 ;  Jennings  r.  Daris,  5         *  Gray  v.  Fox,  1  N.  J.  Eq.  259,  270 ; 

Dana,  127,  134;  Higgins  v.  McClure,  7  Wynne    v.  Warren,  2  Heisk.  118,  126; 

Bash,  379.  Smith  v.  Smith,  4  Johns.  Ch.  281,  284; 

4  Clark   V.   Garfield,   8   Allen,   427;  Nyce's  Estate,  5  Watts  &  8.  254,  256; 

Lorell  r.  Minot,  20  Pick.  116, 119 ;  Peck-  Clark  v,  Garfield,  8  Allen,  427 ;  Boyett  v. 

ham  0,  Newton,  15  R.  1. 321, 322;  King  v.  Hurst,  1  Jones  Eq.  166, 172. 
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Nor  on  real  es-  may  not  be  received  by  the  trust  estate.^  The  general 
beyond  the  drift  of  authority  discourages  the  investment  of  trust 
jurisdiction,  fixiids  on  real  estate  security  situated  beyond  the  juris- 
diction of  the  court ;  and  such  investments  will  not  be  sustained  by 
courts  except  in  presence  of  clear  necessity  or  a  pressing  emergency.* 
nor  on  second  Loaning  money  (fa  second  deeds  of  trust  is  justifiable 
deeds  of  trust.  Qj^\y  under  peculiar  circumstances  showing  clearly  the 
necessity  for  such  course.*  A  fortiori  the  guardian  is  liable  to 
Guardian  is  ^lake  good  all  losscs  arising  in  consequence  of  loaning 
liable  for  loan-  the  ward's  money  without  any  security,*  and  so  it  is  a 

ing  money  ■'  •'  "^ ' 

without  breach  of  duty  for  a  guardian  to  use  the  funds  of  his 

security  or  j     •      i  .  ,       .  e        mi  i  11 

using  It  in  his  ward  m  his  own  business.^  The  purchase  by  the 
usiness,  guardian,  in  his  own  name,  of  the  property  mortgaged 
to  secure  the  money  of  his  ward,  agreeing  to  pay  the  debt  to  the 
ward  as  the  purchase  price,  is  obviously  a  conversion  of  the  ward's 
money,  and  makes  the  guardian  and  his  sureties  liable  to  the  ward ; 
and  if  the  guardian  then  release  the  mortgage  to  the  ward,  and 
give  a  new  mortgage  on  the  land,  the  ward  is  not  obliged  to  liti- 
gate with  the  new  mortgagee,  but  may  proceed  on  the  guardian's 
bond  for  the  conversion.* 

And  where  the  trust  funds  are  employed  in  trade  or  speculation, 
is  liable  for  or  In  a  manufacturing  establishment,  this  is  a  breach 
Fnteresttif^rust  of  duty ;  ^  the  guardian  will  be  compelled  to  make 
pio:^d*fn  t^rTde  S^^^  ^,11  losscs,  and  to  account  for  and  pay  over  to  the 
or  w^^mav**'  ^^^  ^^^  profits,  or  the  ward  may  elect  to  hold  the 
elect  to  take  guardian  liable  for  interest  on  the  money,  but  he  can- 
made,  not  claim  both  profit  and  interest;^  and  when  he 
Railroad  bonds  elccts  to  take  profits  he  must  submit  to  the  losses  also.^ 
secodSes.  Investment  in  bonds  of  a  railroad  company  has  been 
held  improper,  such  bonds  being  deemed  personal  securities.^^ 

1  Foster's  win,  15  Hnn,  387, 893.  Ala.  590,  598;  Estate  of  Post,    57  Cal. 

<  Ormiston  v,  Olcott,  84  N.  T.  339, 343.  273. 

s  Tattle  V.  Gilmore,  36  N.  J.  Eq.  623;         *  Spear    v.  Spear,   9  Rich.  Eq.   184; 

Barwell    v.  BurweU,  78  Va.  574,    581 ;  Simmons  v.  Logan,  reported  in  9  Rich. 

Slauter  v.  Favorite,  107  Ind.  291,  296,  re-  £q.  184,  note  (a) ;  Lowtj  u.  State,  64  Ind. 

ferring  to  Shuej  r.  Latta,  90  Ind.  136,  421,  426. 

139 ;  Monroe  v.  Osborne.  43  N.  J.  Eq.  248,         «  Hogshead  v.  State,  120  Ind.  327. 
252;  Appeal  of  Lechler,  14  AU.  R.  (Pa.)         ^  Tncker  v.  State,  72  Ind.  242,  247 ; 

451, 456.  King  v.  Talbot,  40  N.  Y.  76,  88 ;  Martin  v. 

«  Judge    V.    Mathes ,    60  N.  H.  433 ;  Rabom,  42  Ala.  648. 
WyckofE  V.  Hnlse,  32  N.  J.  Eq.  697 ;  Clay         «  Kyle  v.  Bamett,  17  Ala.  306, 812. 
V.  Clay,  3  Mete.  (Ky.)  548,  553 ;  Gilbert  r.         »  Estate  of  Small,  144  Pa.  St  293, 301. 

GoptiU,  34  111.  112,  140;  Lee  v.  Lee,  55  303. 

10  Allen  V.  Gaillard,  1  S.  C.  279, 282. 
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A  distinction  exists  between  loans  made  by  the  guardian  of 
funds  in  his  hands,  and  simply  retaining  investments  previously 
made  by  a  former  custodian,  or  by  the  owner  of  them ;  Leaving 
the  rule  of  liability  being  much  more  stringent  in  the  y^J^by' 
former  than  in  the  latter  case.^  Thus,  where  a  guar-  'onn«r  owner, 
dian  received  from  a  former  guardian  three  judgment  bonds,  con- 
stituting liens  upon  the  property  of  the  obligor  (upon  which  there 
were  prior  liens),  in  lieu  of  the  money  secured  by  said  bonds  and 
belonging  to  his  wards,  he  was  held  not  liable  for  loss,  although 
the  obligor  became  insolvent  before  the  maturity  of  the  third 
bond,  and  the  security  turned  out  to  be  inadequate  by  reason  of 
the  prior  liens ;  the  court  considering  that  the  investment  had 
been  made  by  the  guardian's  predecessor,  with  special  reference  to 
the  interest  of  the  ward,  being  made  payable  when  she  became  of 
age,  and  was  such  as  careful  and  prudent  men  would  have  deemed 
safe  at  the  time  the  bonds  were  assigned  to  him.^  It  is  not  gross 
and  culpable  carelessness  for  a  guardian  to  leave  money  in  hands 
in  which  the  family  and  neighbors  thought  it  safe.^ 

Where  a  guardian  receives  stocks  as  the  property  of  his  ward, 
he  must  hold  and  account  for  them  as  a  trust ;  and  if  he  dispose 
of  them,  then  at  the  highest  price  received  by  him,  or  qiq^^^  ^re 
that  might  have  been  received  by  him,  as  well  as  all  ^^^^  "  *  t*"™*- 
the  dividends  realized  therefrom.*  But  if  he  invest  his  ward's 
money  in  unproductive  stocks,  he  must  himself  bear  the  loss,  if 
any  ;  the  ward  is  not  obliged  to  take  them  from  the  guardian.* 

It  is  obvious,  that  the  investment  should  be  made  as  soon  as 
the  guardian  can  find  a  suitable  opportunity  therefor,  and  in  this 
respect,  also,  diligence  and  good  faith  are  demanded,  investment 
independently  of  any  statutory  provision.®    He  should  made^a»eariy 
not  suffer  the  funds  to  lie  idle  longer  than  he  is  "powibie, 
obliged  to,  with  due  regard  to  the  safety  of  the  fund.     It  will 
appear  later  on,  that  the  guardian  is  liable  to  pay  interest  on 
funds  that  he  negligently  permits  to  remain  uninvested.^    Courts 

1  Appeal  of  Lechler,  14  Atl.  (Pa.)  451,  «  Owen  9.  Peebles,  42  Ala.  338.  341. 

457.  In  Illinois  a  guardian  was  held  liable  for 

'  Jack's  Appeal,  94  Pa.  St.  367, 370.  neglecting  to  invest  his  ward's  money, 

*  Hnffer's  Appeal,  2  Grant's  Cas.  341,  from  the  expiration  of  sixty  days  from 
344.  the  receipt  of  the  funds :  Rawson  v.  Cor- 

«  French  v.  Currier,  47  N.  H.  88,  98 ;    bett,  43  IlL  App.  127, 141. 
Lamb's  Appeal,  58  Pa.  St.  142,  146.  7  Poti,  §  67. 

*  Kimball  v.  Reding,  31  N.  H.  352, 371 ; 
French  t;.  Cnnier,  tupra, 
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irithm  six 
months, 


sometimes  fix  a  period,  during  which  the  guardian  is 
not  held  liable  for  neglect  in  failing  to  invest,^  gen- 
orayear.  erallj  six  months,*  or  even  a  year;'  and  where 
expenses  are  to  be  met  out  of  the  fund,  a  reasonable  amount 
must  be  allowed  to  remain  in  the  guardian's  hands  without  being 
liable  for  interest  thereon ;  *  and  he  should  not  be  required  to 
loan  out  a  sum  so  small  that  a  prudent  person  would  not  seek  an 
investment  for  it.^ 

A  distinction  is  drawn  between  a  temporary  deposit  of  the  ward's 
money  for  safe  keeping,  subject  to  the  demand  of  the  depositor, 
Temporaiydfr.  whicli  casc  coustitutcs  an  exception  to  the  general 
Sank  inname^  rulc  making  trustccs  liable  for  the  loss  of  trust  funds 
^*a?fhe*rrskof  ^^^^^tcd  ou  personal  security,  and  a  loan  constitut- 
the  estate.  ing  an  investment  of  the  ward's  funds.  In  the  for- 
mer case,  if  the  deposit  be  temporary,  in  a  bank  of  good  repute, 
while  seekmg  an  investment  for  the  fund,  and  in  the  name  of  the 
trust  estate,  unmixed  with  the  guardian's  own  fund,  the  loss,  if 
the  bank  fail,  will  fall  on  the  estate,  and  not  on  the  guardian.^ 
But  if  he  deposit  the  fund  in  his  own  name,  the  loss,  if  the  bank 
fail,  will  fall  on  him ;  ^  so  if  he  invests  the  fund  with  a  private 
banker,  without  order  of  court.® 

In  England  the  rule,  it  is  held  in  a  number  of  cases,  has  long 
been  settled,  that  a  trustee  holding  funds  to  invest  for  the  benefit 
English  rule  as  ^^  ^  miuor  Ward  is  bound  to  make  such  investment  in 
to  investments,  ^^e  pubUc  debt,  for  the  safety  whereof  the  faith  of 
their  government  stands  pledged;  or  in  loans  for  which  real 
estate  is  pledged  as  security.  And  this,  although  the  terms  of 
the  trust  commit  the  investment,  in  general  terms,  to  the  discre- 
tion of  the  trustee  ;  the  discretion  is  to  be  exercised  within  these 
limits.^      But  as  this  rule  rests  upon  the  special  policy  of  Eng- 


^  Earr  v.  Karr,  6  Dana,  3, 5. 

«  Worreira  Appeal,  23  Pa.  St.  44,  50; 
White  V.  Parker,  8  Barb.  48,  73 ;  Duns- 
comb  v,  Dnnscomb,  1  Johns.  Ch.  508,  511 ; 
Hooper  v.  Royster,  I  Manf.  119, 132  ;  Bond 
V,  Lockwood,  33  111.  212,  221 ;  Crosby  v. 
Merriam,  31  Minn.  342;  Hnffer's  Appeal, 
2  Grant's  Cas.  341,  344;  Armstrong  v. 
Walkap,  12  Gratt.  608, 613. 

8  Pettus  V.  Sutton,  10  Rich.  Eq.356. 

♦  Baker  r.  Richards,  8  Serg.  &  R.  12, 
15;  Kuowlton  v.  Bradley,  17  N.  H.  458; 
460. 


*  Enowlton  v.  Bradley,  supra,  *'A  less 
sum  than  9100  could  not  be  conveniently 
let  out,  and  therefore,  unless  that  sum 
was  on  hand,  there  was  no  negligence  in 
not  letting  it  oat : "  Baker  i;.  Richards,  8 
Serg.  &R.  12,16. 

6  Law's  Estate,  144  Pa.  St.  499,  .505. 

^  Commonwealth  v.  McAlister,  28  Pa. 
St.  480 ;  Mulholland's  Estate,  34  All.  (Pa.) 
735. 

8  Baer's  Appeal,  127  Pa.  St.  360,  363. 

»  Woodruff,  J.,  in  King  w.  Talbot,  40 
N.Y.76,83. 
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land,  is  not  found  in  the  common  law,  and  had  no  ap-  ^q^ot  applicable 
plication  to  this  country  in  its  colonial  state,  it  has  ^^  -A.menca. 
not  been  incorporated  into  our  law.     It  is  applicable  only  in  so 
far  as  it  announces  fundamental  principles  of  equity,  commend- 
ing themselves  to  the  conscience  and  suited  to  the  condition  of 
our  afiPairs.^    By  act  of  Parliament,  known  as  Lord  Engiuh  stat- 
St.   Leonard's  Act,^  and  the   amendment   thereto,^  "'*• 
courts  of  chancery  were  authorized  to  issue  general  orders  as  to 
the  investment  of  funds  subject  to  their  jurisdiction,  according  to 
which  trustees  were  authorized  to  invest  in  the  securities  thus 
designated.    The  policy  announced  by  the  English  chancellors* 
thus  received  legislative  sanction.     Before  the  late  rebellion  the 
condition  of  the  United  States,  and  of  most  of  the  States  com- 
posing them,  was  different ;  there  was  no  necessity  or  Djffg^ent 
policy  requiring  a  compulsory  investment   of  trust  securities  .janc- 
funds  in  public  securities.*     Hence  the  English  rule  before  the  laie 
had  no  application  here,  and  investments  by  guar- 
dians  on  securities   different   from   those   required  in  England 
were  upheld  by  courts,  when  not  in  contravention  of  statutory 
requirements  or  objectionable  on  other  grounds.® 

In  the  absence  of  statutory  directions  touching  the  investment 
of  wards'  funds  it  has  been  held  that  the  guardian  should,  to  ex- 
onerate himself  from  liability  for  interest,  and  for  losses  without 
subsequent  neglect,  apply  to  the  Probate  Court  for  directions 
touching  the  investments 

§  64.    Statutory  ProviBions  touching  the  Investment  of  Funds.  — 

The  War  of  the  Rebellion  brought  about  a  change  in  the  financial 


1  King  V.    Talbot,    supra.    To    same 
effect :  Brown  v.  Wright,  39  6a.  96, 99. 
s  22  &  23  Vict.  ch.  35,  §  32. 

•  23  &  24  Vict.  ch.  38,  §§  10,  11.  By 
the  12th  section  of  this  chapter  the  above 
act  was  made  retroactive. 

*  "  The  debt  of  England  is  immense/' 
says  Brown,  C.  J.,  in  Brown  v.  Wright, 
suprOy  "  and  in  order  to  sustain  the  public 
credit,  it  has  been  necessary  to  create,  as 
far  as  possible,  a  demand  for  the  public 
securities.  Hence  sprung  the  rule  of  the 
English  chancery,  requiring  all  trust 
funds,  not  secured  by  real  estate,  to  be 
invested  in  them.'' 

^  "...  In  the  first  place,  the  stocks 
depending  on  the  promise  of  the  govern- 


ment, or,  as  they  are  called,  the  public 
funds,  are  exceedingly  limited  in  amount, 
.  .  .  and,  in  the  second  place,  .  .  .  there 
is  one  consideration  much  in  favor  of  in- 
vesting in  the  stock  of  private  corpora- 
tions. They  are  amenable  to  the  law. 
The  holder  may  pursue  his  legal  remedy 
and  compel  them  or  their  officers  to  do 
justice.  But  the  government  can  only  be 
supplicated."  Harvard  College  ».  Amory, 
9  Pick.  446, 460. 

•  Shaw,  C.  J.,  in  Lovell  r.  Minot,  20 
Pick.  116,  119;  Kinmouth  v.  Brigham,  5 
Allen,  270,  277.  And  see,  on  this  subject, 
Woerner  on  American  L.  of  Adm.  §  336, 
p.  706. 

7  Bryant  v,  Craig,  12  Ala.  354, 359. 
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Change  of 
conditioDS 
Bince  the  war. 


curities.^ 

No  longer  im- 
possible to 
invest  trust 


condition  of  the  country,  which  suggested  the  adop- 
tion of  the  policy  long  prevalent  in  England,  of 
inviting  the  investment  of  trust  funds  in  State  se- 
There  is  no  longer  such  scarcity  of  government 
securities  as  to  make  it  impossible  to  invest  the 
trust  funds  of  the  country  in  this  manner,  as  Perry, 
fiindVinpubUc  in  the  fourth  edition  of  his  work  on  Trusts  and 
securi  leg.  Trustces,  poiuts  out.2  "  There  are  now  national, 
state,  county,  town,  and  city  bonds  in  sufficient  amounts  to 
absorb  all  trust  funds  seeking  investment,  and  it  is  not  to  be 
denied  that  such  investments  are  more  permanent  and  safe."^ 

It  is  accordingly  provided  by  statute  that  guardians 
may  invest  the  funds  of  their  wards  in  the  funded 
debt  or  bonds  of  the  United  States,  in  Arkansas,^ 
Delaware,^  Florida,®  Illinois,^  Kentucky,®  Minnesota,®  New 
Hampshire,^^  North  Carolina,^^  Pennsylvania,^^  Rhode  Island,^ 
Tennessee/*  and  Texas ;  ^^  in  the  bonds,  stocks,  and  other  securi- 
ties of  the  State  of  the  forum,  in  Delaware,^®  Georgia,^^  Kentucky,^® 
Louisiana,^®  Minnesota,**  New  Hampshire,^  Pennsylvania,^  Rhode 


Statatory 
directions  for 
investments. 


1  "  The  policy  of  the  State  at  the  time 
of  the  adoption  of  the  Code/'  says  Chief 
Justice  Brown,  in  Brown  v.  Wright,  39 
.Ga.  96,  99,  "  seems  to  have  changed.  The 
expenses  then  being  incurred  in  the  pros- 
ecution of  the  war  were  heavy,  and  the 
debt  which  our  people  then  expected  to 
pay  was  increasing,  and  it  became  an  ob- 
ject to  have  trust  funds  invested  in  State 
securities;  and  all  other  investments 
were  declared  to  be  at  the  risk  of  the 
trustee.  .  .  ." 

•  Perry  on  Trusts,  §  456, 

•  lb.,  p.  573  (4th  Ed.). 

«  St.  1894,  §  3620  (temporarily,  until 
other  opportunity  offer), 
ft  Rev.  St.  1874,  p.  579. 

•  Rev.  St  1892,  §  2095. 

"f  St.  &  Curt.  Ann.  St.  Snpp.  1892,  ch. 
64,  IT  22. 

8  Gen.  St.  1887,  ch.  48,  Art.  IL  §  19. 
But  this  statute  is  held  not  to  exclude 
other  investments ;  the  guardian  may,  in 
a  prudent  manner,  loan  out  the  ward's 
money  on  solvent  personal  security  :  Dur- 
rett  17.  Commonwealth,  90  Ky.  312,  319. 
(This  section  seems  to  have  been  repealed, 


and  is  replaced  in  St.  of  1894  by  §  4706, 
which  provides  for  investments  "  regarded 
by  prudent  business  men  as  safe  invest- 
ments.")       , 

»  St.  1891,  §  5776. 

w  Publ.  St  1891,  ch.  178,  §  9. 

u  Code,  1883,  §  1594.  It  was  held  in 
this  State,  that  a  court  of  equity  will  not 
control  the  discretion  of  a  guardian  in  the 
investment  of  his  ward's  property,  being 
in  the  guardian's  discretion  and  on  his 
responsibility :  Gary  v.  Cannons,  3  Ired. 
Eq.  64, 69. 

^  Bright.  Purd.  Dig.  p.  527,  §  101. 

"  PubL  St  1882,  p.  434,  §  38. 

"  Code,  1884,  §  33^5. 

1*  Rev.  Civ.  St.  1888,  Art.  2558. 

w  Rev.  St  1874,  p.  579. 

"  Code.  1882,  §  1833. 

U  Gen.  St.  1887,  ch.  48,  Art.  II.  §  19. 
Omitted  in  St  1894,  enacting  §  4706  in 
lien  thereof,  providing  as  In  note  8,  supra, 

»  Rev.  Crv.  Code.  1888. 

»  St  1891,  §  5776. 

»  Publ.  St  1891,  ch.  178,  §  9. 

22  Bright.  Purd.  Dig.  1885,  p.  527, 
§  101. 
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Island,^  South  Carolina,^  Tennessee,**  &nd  Texas;*  in  county, 
city,  or  town  bonds  in  Illinois,*  Kentucky,®  Minnesota,^  Pennsyl- 
vania,® and  Rhode  Island.®  Quite  a  number  of  States  make  it 
obligatory  on  guardians  to  exercise  their  best  judgment,  without 
indicating  any  particular  mode  of  investment,  if  they  cannot  invest 
in  real  estate  security,  as  in  Alabama ;  ^^  or  if  they  invest  without 
taking  an  order  of  court,  as  in  Calif ornia,^^  Idaho,^^  Michigan ,^2 
Nevada,^*  and  Utah ;  ^^  in  others,  the  statute  requires  them 
to  invest  under  order  of  court  only,  without  prescribing  any  class 
of  securities,  as  in  Indiana,^®  lowa,^^  Maine,^®  Mississippi,^®  Ne- 
braska,^ New  Jersey,^  New  Mexico,^  Oregon,^  Washington,^ 
and  Wisconsin.^  In  Colorado,^®  and  Vermont,^'^  guardians  must 
invest  the  ward's  money  on  real  estate  security ;  in  Arkansas,^ 
Illinois,®  Maryland,**  New  Hampshire,^^  the  mortgage  securing 
notes  given  for  loans  of  the  funds  of  wards  are  required  to  be  on 
unencumbered  real  estate  worth  at  least  double  the  ^ 

Power  of 

amount  of  the  loan,  in  Texas  ^  the  full  amount,  with  courts  to  direct 
interest.  In  many  States,  courts  are  given  power  to 
authorize  investments  in  particular  classes  of  securities,  or  in  such 
manner  as  the  court  may  approve ;  so,  substantially,  in  Alabama, 
Delaware,  Florida,  Illinois,  Maine,  Maryland,  Oregon,  and  Wis- 
consin ;  but  in  New  Hampshire  the  statute  prohibits  investment  in 
any  other  way  than  it  points  out.  The  constitution  of  Pennsyl- 
vania prohibits  the    legislature    from    authorizing    the    invest- 


1  Pubi.  St.  p.  434,  §  38. 

2  Rev.  St.  1873,  p.  130,  §  97. 

*  Code,  1884,  §  3384. 

*  Rev.  Civ.  St.  Art.  25.58. 

*  St.  &  Curt.  Supp.  1892,  ch.  64,  If  22. 
«  Gen.  St.   1887,  ch.  48,  Art.  II.  §  19. 

This  section  is  replaced  by  §  4706,  Rev.  St. 
1894,  prohibiting  sach  investments  under 
certain  special  circumstances. 
7  St.  1891,  §  5776. 
B  Bright.  Purtl.  Dig.  p.  527,  §  102. 
»  Publ.  St.  1882,  p.  434,  §  38. 

W  Code,  1886,  §  2412. 

u  3  Deer.  Code  &  St.  1885,  §  1780. 

^  Rev.  St.  1887,  §  5800. 

»  Gen.  St.  1882,  §  6083.  Except  that 
in  this  State  the  statute  expresslj  allows 
guardians,  under  order  of  the  Probate 
Court,  to  subscribe  for  their  wards  to 
stock  in  co-operative  savings  companies : 
Gen.  St.  1882,  §  3965. 


1*  Gen.  St.  1885,  §  570. 
W  Comp.  L.  1888,  §  4334. 
M  Rev.  St.  1894,  §  2686. 
^7  So  held  {arguendo)  in  Bates  u.  Dun- 
ham, 58  Iowa,  308,  310. 

18  Rev.  St.  1884,  ch.  67,  §  19. 

!•  Ann.  Code,  1892,  §  2203. 

»  Comp.  St.  1891,  p.  497,  §  27. 

«  Rev.  1877,  p.  482. 

22  Comp.  L.  1884. 

«  Gen.  L.  1887,  p.  1331,  §  2899. 

«*  2  Gen.  St.  &C.  1891,  §  1139. 

»  Ann.  St.  1889,  §3986. 

sw  Ann.  St.  1891,  §  2081. 

^   St.  1894,  §  2780. 

«  Dig.  1894,  §3618. 

»  St.  &  Curt.  Suppl.  1892.  p.  674. 

»  Pub.  Gen.  L.  1888,  Art.  93,  §  171. 

»i  Publ.  St.  1891, ch.  178,  §9. 

w  Rev.  St.  1895,  Art.  2640. 
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ment  of  trust  fands  in  the  bonds  or  stocks  of    any   private 
corporation. 

The  duties  of  guardians  in  the  disposition  of  the  funds  of  their 

wards  are  pointed  out  with  great  minuteness  in  the  statutes  of 

some  of  the  States.    Thus,  the  investment  of  minors' 

In  Louisiana.       **-i-t»»  -i^ii  ii»  ± 

funds  m  Louisiana  are  required  to  be  by  pubhc  act, 
secured  by  mortgage,  unless  made  under  order  of  court,  in 
bonds  of  the  State  of  Louisiana,  or  which  the  State  has  guaran- 
teed ;  such  bonds  can  neither  be  exchanged  nor  sold  without  the 
decree  of  court,  and  must  be  registered  with  the  Auditor  of  Public 
Accounts  to  the  credit  of  the  ward,  and  made  non-negotiable.^ 

In  Illinois  the  investment  must  be  made  with  the  approval  of 
the  court ;  if  in  bonds  of  any  city  or  county,  they  must  be  such  as 

were  not  issued  in  aid  of  any  railroad,  and  of  such 
cities  or  counties  as  are  not  permitted  by  law  to 
incur  any  indebtedness  exceeding  in  amount  five  per  cent,  of  the 
assessed  value  of  its  taxable  property,  and  whose  total  indebted- 
ness does  not  exceed  that  amount  at  the  time  of  the  investment. 
Loans  on  real  estate  must  be  secured  by  first  mortgage,  and  not 
exceed  one-half  the  value  thereof.  They  shall  not  be  for  longer 
than  three  years,  nor  for  a  time  beyond  the  ward's  minority. 
Personal  security  may  be  taken  for  sums  not  exceeding  one  hun- 
dred dollars  ;  but  if  the  guardian  permits  money  to  lie  idle  after 
he  has  an  opportunity  to  invest  the  same,  he  becomes  liable  for 
interest.^  In  this  State  it  has  been  held,  that  a  guardian  is  not 
liable  for  an  error  in  judgment  in  making  investments  of  his 
ward's  money,  when  he  acts  in  good  faith,  and  is  under  the  cir- 
cumstances reasonably  prudent ;  he  is  not  bound  to  exercise  the 
highest  degree  of  care  ;  and  also,  that  it  is  not  necessary  that  a 
guardian  should  have  the  approval  of  the  court  in  making  the 
loan ;  but  in  such  case,  if  a  loss  ensues,  he  will  be  held  to  show 
clearly,  and  beyond  a  reasonable  doubt,  that  the  loss  did  not  occur 
on  account  of  the  want  of  good  business  judgment.*  But  in 
later  cases  decided  by  the  Supreme  Court  the  doctrine  is  an- 
nounced that  a  loan  without  approval  by  the  court  is  at  the 
guardian's  personal  risk.* 

^  Key.  Ciy.  Code,  1 888.  any  loss  in  case  of  a  loan  without  the  sanc- 

a  St.  &  Cnrt  Snppl.  1892,  p.  674,  t  22.  tion  of  the  court :  p.  158. 
8  Hughes  V.  People,  10  111.  App.  148,  *  Mclntyre  v.  People,  103  HI.  142,147; 

Pillsbury,  J.,  dissenting  on  the  ground  Hughes  r.  People,  111  III.  457 ;  Winslow 

that  a  guardian  is  personaUy  liable  for  v.  People,  117  111.152. 


§  65       INVESTMENT  IN  CONFEDERATE  SECURITIES.        215 

In  Arkansas^  and  Missouri^  guardians  are  required  to  loan 
out  the  money  of  their  wards  at  the  highest  legal  rate  of  interest 
that  can  be  obtained  on  prime  real  estate  security ; '  Arkansas  and 
and  it  is  made  the  duty  of  the  court  to  require  every  Missouri. 
guardian,  at  every  annual  settlement,  to  report  what  disposition 
he  has  made  of  his  ward's  money  ;  if  loaned  out,  then  the  name, 
also,  of  the  person  to  whom  loaned,  the  description  of  the  real 
estate  security,  where  situate,  and  its  value.*  This  report  must 
be  under  oath  and  filed  in  the  court ;  and  the  court  ,^  ^     ^ 

,  ,  .i.  .      .        Duty  of  guar- 

must  examme  the  same  as  soon  as  made,  and  if  m  its  dian  to  report 

•    •  .-1  ....         IV*    »       t  •  a*    •      J.    investment. 

opmion  the  security  is  insufficient,  require  sufficient 
additional  security  to  be  given  to  protect  the  ward,*  and  if  not 
given  within  ten  days,  it  is  the  duty  of  the  guardian  to  institute 
suit  to  recover  the  amount.  But  if  not  loaned  out,  then,  in  Mis- 
souri, the  guardian  shall  state  the  reason  under  oath,  and  shall 
also  state  that  he  has  been  unable,  after  diligent  effort,  to  loan 
out  the  money ;  but  in  Arkansas,  the  court  shall  order  the  in- 
vestment of  the  money  in  United  States  bonds,  until  further  order 
of  the  court.  In  Missouri,  the  guardian  may,  under  order  of 
court,  apply  his  ward's  funds  in  the  improvement  of  his  real  es- 
tate ;  and  may  take  personal  security  on  loans  not  exceeding 
three  hundred  dollars. 

In  Florida  the  court  may  authorize  a  guardian  to  retain  the 
money  of  his  ward  in  his  own  hands  and  pay  interest  thereon ; 
and  if  no  investment  is  feasible  on  sufficient  security,  . 

the  guardian  is  liable  for  the  principal  only.^ 

Where  a  guardian  obtains  an  order  of  court  to  invest  funds 
based  upon  an  insufficient  or  misleading  statement  of  the  cir- 
cumstances in  connection  therewith,  the  court  will,  on  proof  of 
the  facts,  vacate  its  order,  and  hold  the  guardian  liable  for  the 
money  with  interest.^ 

§  65.  Investment  in  Confederate  Securities.  —  The  investment  of 
trust  funds  in  the  bonds  and  securities  of  the  Confederacy  during 
the  civil  war  has  given  rise  to  numerous  adjudications.  During 
the  first  years  following  the  collapse  of  the  Confederate  government 

*  St.  1894,  §  3618.  *  Similar  provisions  exist  elsewhere; 
^  Rev.  St.  1889,  §  5318.                             see,  for  instance,  New  Hampahire  Publ. 

*  In    Arkansas     unencumbered     real     St.  1891,  eh.  178,  §  10. 
estate    other  than   the   homestead,   and         &  Kev.  St.  1892,  §  2095. 

not  more  than  one-half  the  value  of  the         >  Matter  of    Grandstrand,  49  Minn, 
security,  438. 
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the  Federal  courts  inclined  to  the  view,  that  since  the  practical 

J .,.„  severance  of  the  seceded  States  from  the  United  States 

for  investment  ^as  treasonable  and  void  in  law,  the  legal  relations 

ID  Confederate 

Becurities  held  between  the  former  and  the  latter  were  never  changed ; 
that  while  the  legislative  and  executive  departments 
of  the  government  might,  following  the  practice  of  modern  na- 
tions in  this  respect,  concede  to  participants  in  a  formidable 
rebellion  the  status  of  belligerents,  recognizing  their  de  facto  gov- 
ernment, yet  courts  can  only  declare  the  law ;  from  which  it  fol- 
lows that  no  legal  rights  were,  or  could  have  been,  created  or 
defeated  by  the  action  of  the  government  of  the  Confederacy,  or 
of  any  Confederate  State.^  In  a  case  decided  by  Chief  Justice 
Chase,  the  principle  is  discussed  upon  which  a  party  is  excused 
from  liability  for  a  loss  occasioned  by  vis  major,  or  irresistible 
force ;  and  a  distinction  drawn  between  such  cases  and  obedience 
to  a  void  law  or  illegal  act  without  resistance  or  protest.*  The 
Supreme  Court  of  the  United  States  also  distinguish  between  a 
contract  based  on  Confederate  treasury-notes,  which  is  held  valid,* 
and  a  contract  based  upon  bonds  issued  by  the  State  of  Arkansas 
in  aid  of  the  rebellion,  which  is  held  invalid.*  In  the  recon- 
structed States,  some  of  the  courts,  notably  the  judges  holding 
office  under  commissions  dating  from  Confederate  authority,  but 
Loans  under  Continued  in  office  under  military  regime,  held  that 
^wI^heiT*  the  investment  of  funds  in  the  hands  of  trustees,  as 
proper;  authorized  by  the  statutes  of  the  Confederacy  and  of 

Confederate  States  protect  the  trustees  ;'^  but  their  successors, 
by  other  holding  officc  Under  the  reconstruction  by  Congress, 

objectiomlbie,  ^^^^  that  such  acts  being  void,  they  can  afford  no  legal 
aid  of"?he°  justification  to  the  trustees,  and  that  they  were  liable 
Rebellion.  for  the  moucy  so  invested  to  the  cestui  que  trustent^ 
The  United  States  Supreme  Court  distinguishes  between  obedi- 


^  Shortridge  v.  Macon,  Chase's  Dec. 
136,  in  which  Chief  Justice  Chase  held 
that  the  compulsory  payment  of  a  debt  to 
a  receiver  under  the  Sequestration  Acts  of 
the  Confederate  goyemment  is  no  defence 
to  a  suit  brought  on  such  debt  by  the 
creditor.  To  similar  effect:  Keppel  v. 
Petersburg  R.  R.,  Chase's  Dec.  167. 

^  Keppel  V.  Petersburg  R.  R.,  Chase's 
Dec.  suprOf  p.  209 ;  to  same  effect :  Head 
V,  Starke,  Chase's  Dec.  312,315. 

•  Thorington  i;.  Smith,  8  Wall.  1,7. 


«  Hanauer  v.  Woodruff,  15  Wall.  439, 
442. 

^  Powell  V.  Boon,  43  Ala.  459,  468 ; 
Watson  V.  Stone,  40  Ala.  451,  463 ;  Myers 
V,  ZeteUe,  21  Gratt.  733,  753 ;  Trotter  v. 
Trotter,  40  Miss.  704,  710  (reversed  in 
Bailey  r.  Fitzgerald,  56  Miss.  578,  589) ; 
Brown  v.  Wright,  39  Ga.  96,  101 ;  Tarpley 
t;.  McWhorter,  56  Ga.  410, 412. 

0  Powell  V.  Boon,  supra,  p.  469,  et  seq^ ; 
Hall  V,  Hall,  43  Ala.  488, 496. 


§65 


INVBSTSIENT  IN  CONFEDERATE  SECUKITIBS. 


217 


ence  to  such  laws  of  the  Confederate  States  as  were  necessary  for 
the  protection  of  property  and  personal  rights,  and  the  existence 
of  organized  society,  which  must  be  respected  in  their  administra- 
tion under  whatever  temporary  dominant  authority  exercised,  and 
the  giving  or  intending  to  give  aid  and  comfort  to  the  rebellion 
under  color  of  such  laws,  which  constitutes  treason  and  avoids 
such  acts.^  The  investment  in  bonds  of  the  Confederate  States 
was  held  to  be  a  direct  contribution  to  the  resources  of  the  Con- 
federate government,  which  no  legislation  of  a  Confederate  State, 
no  decree  of  the  Confederate  government,  and  no  judgment  of  its 
tribunals  could  make  lawful;  the  decree  of  a  probate  court 
approving  such  investment  is  void,^  the  statutes  directing  such 
judgment  being  unconstitutional  and  of  no  effect.^ 

The  voluntary  investment  in  Confederate  bonds  was  held  im- 
proper, and  the  trustee  so  investing  liable  for  accruing  j^^^  ^^  ^^ 
loss,  on  the  ground,  also,  of  laches,  or  breach  of  duty ;  *  ground  of 

®  carelessness, 

and  conversely,  that  where  the  bonds  were  not  pur- 
chased  directly  from    the   Confederate    government,  but  were 
bought  in  open  market,  so  that  it  cannot  be  said  that  not  nabie  for 
the  transaction  constituted  a  loan  in  aid  of  the  re-  Eond^*in  open 
bellion,  and  where  they  were  paid  for  in  Confederate  "*'"^®'* 
currency,  itself  of  no  greater  value  than  the  bonds,  so  that  no 
loss  accrued  to  the  beneficiary,  the  trustee  is  not  liable.^ 

It  was  held  in  Virginia,®  followed  in  West  Virginia,^  that  to 
authorize  an  investment  under  the  Virginia  act  in  Confederate 
bonds,  there  must  be  a  concurrence  of  three  conditions :  (1)  The 
money  must  be  in  the  hands  of  the  fiduciary ;  (2)  in  the  due  exer- 


^  Hence  a  porchaaer  of  cotton  from 
the  Confederate  States,  knowing  that  the 
money  he  paid  for  it  went  to  sostain  the 
rebellion,  cannot  recover  proceeds  of 
the  sale  of  snch  cotton:  Sprott  v,  U. 
8.,  20  Wall.  459. 

«  Horn  V.  Lockhart,  17  Wall.  570, 580; 
Alexander  v,  Bryan,  110  U.  S.  414,  419; 
Lamar  v.  Micon,  112  U.  S.  452, 476. 

*  So  declared  by  the  highest  tribunals 
of  the  States  themselves:  Houston  v, 
Beloach,  43  Ala.  864,  371 ;  Powell  v.  Boon, 
43  Ala.  459,  469  ;  BaUey  v.  Fitzgerald,  56 
Miss.  578,  affirmed  in  Fitzgerald  v.  Bailey, 
58  Miss.  658 ;  Cole  v.  Cole,  28  Gratt.  865, 
868,  citing  earlier  Virginia  cases. 

«  Creighton  v.  Pringle,  3  S.  C.  77,  96 ; 


Cnreton  v.  Watson,  3  a  C.  451 ,  458 ;  State 
V.  Simpson,  65  N.  C.  497 ;  Beery  v.  Irick, 
22  Gratt.  614,  622. 

^  Hinton  v.  Kennedy,  3  S.  C.  459, 490 ; 
Campbell  v.  Campbell,  22  Gratt.  649,  684 ; 
if  the  guardian  acts  in  good  faith,  having 
invested  his  own  money  in  the  same  way, 
and  taken  the  advice  of  experienced  busi- 
ness men,  after  due  effort  to  invest  in 
private  loans :  Robertson  v.  Wall,  85  N.  C. 
283,  287. 

*  Crickard  v,  Crickard,  25  Gratt.  410, 
421. 

7  McClure  v,  Johnson,  14  W.  Ya.  432, 
448;  Knight  v.  Watts,  26  W.  Ya.  175, 
210. 
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cise  of  his  trust,  (3)  and  inability  to  pay  over  to  the  party  enti- 
tled. And  if  they  do  not  co-exist,  the  order  of  the  court  or  judge 
is  null,  and  the  fiduciary  is  responsible  for  the  money. 

§  66.    Adjudications    on   Statutory   Provisions    touoliing  Invest- 

Guiirdians  not  meat*-  —  If  the  guardian  acts  with  due  diligence  and 
on^oans'madT  Oddity  in  the  discharge  of  the  duty  imposed  upon 
in  g^o^i^ajth  him,  and  proceeds  in  the  manner  pointed  out  by  the 
diligence  in  Statute,  he  is  not  to  be  held  liable  for  injury  or  loss 
po1nT^°oat  by  accruing  to  the  beneficiary.^  If  he  take  a  note  with 
statute.  sufficient  sureties  for  money  of  the  ward  loaned  out 

by  him,  and  resigns  before  the  note  is  due,  he  cannot  be  held  for 
loss  occurring  afterward.^  But  where  the  guardian  makes  loans 
Loans  in  disre-  ^^  disregard  of  the  statute,  he  does  so  at  his  peril ;  he 
gard  of  the       canuot,  in  such  case,  exonerate  himself  by  showing 

statutes  are  at  ii..i  i  i  . 

the  pardian's  that  he  acted  m  good  faith,  or  that  the  security  was 
^" '  good  when  taken.*     Where  the  statute  requires  in- 

vestments to  be  made  under  the  sanction  of  the  court,  any  loss 
arising  in  consequence  of  an  investment  made  without  such  sanc- 
tion is  chargeable  to  the  guardian  and  not  to  the  ward ;  ^  and 
such  investment  is  not  valid  against  creditors  of  the  guardian, 
although  it  be  acquiesced  in  by  the  ward.*^  So,  if  the  Probate 
Court  direct  an  administrator  to  retain  a  sum  of  money  on  exe- 
cuting a  bond  to  the  guardian  of  an  infant  distributee,  with  the 
consent  of  the  guardian,  such  order  is  a  rightful  exercise  of  the 
power  of  the  court  to  order  investment  of  a  ward's  funds,  and 
compliance  with  its  terms  will  be  binding  on  guardian  and  ward.^ 
And  where  the  statute  requires  mortgage  security  on  loans,  the 


1  Newman  v.  Reed,  50  Ala.  297 ;  Brown 
V.  Wright,  39  Ga.  96,  101 ;  Nelms  v.  Sum- 
men,  54  Ga.  605 ;  Ashley  v.  Martin,  50 
Ala.  537. 540 ;  Haddock  v.  Planters'  Bank, 
66  Ga.  496 ;  Watson  v,  Ilolton,  115  N.  C. 
36. 

3  Newman  v.  Heed,  aupra. 

»  Hughes  V.  People,  HI  HI.  457,  460; 
Winslow  V.  People,  117  111.  152, 159 ;  May 
r.  Duke,  61  Ala.  53,  57  ;  Guardianship  of 
Cardwell,  55  Cal.  137, 141. 

*  May  V.  May,  19  Fla.  378,  387 ;  Car- 
lysle  I?.  Carlysle,  10  Md.  440,  447.  But 
see  Hnghes  v.  People.  10  111.  App.  148,  in 
which  the  majority  of  the  court  hold  that 
where  the    guardian    loans  his   ward's 


money  without  the  sanction  of  the  Pro- 
bate (County)  Court,  as  required  by  the 
statute,  he  is  required  to  show  clearly  and 
beyond  reasonable  doubt,  that  the  loss  did 
not  occur  on  account  of  the  want  of  good 
business  judgment.  In  the  later  case  of 
Mclntyre  v.  People,  103  m.  142,  147,  the 
Supreme  Court  a£Srm  the  doctrine  an- 
nounced in  the  text ;  and  this  is  affirmed 
in  several  subsequent  cases,  among  them 
the  appeal  from  the  above  case  of  the  HL 
App.  Court,  reported  in  111  HI.  457. 

»  Davis  V,  Harris.  13  Sm.  &  M.  9. 

«  O'Hara  v.  Shepherd,  3  Md.  Ch.  306, 
317. 
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guardian  becomes  personally  liable  if  he  takes  personal  security.^ 
So  where  the  statute  enumerates  certain  securities  which  trustees 
are  permitted  to  take  for  the  loan  of  trust  funds,  and  directs  that 
any  other  investment  must  be  made  under  the  order  of  court, "  or 
else  at  the  risk  of  the  trustee,"  a  guardian  is  liable  for  all  loss  in 
consequence  of  an  investment  not  sanctioned  by  the  court,  while 
investment  in  the  securities  authorized  would  have  protected  the 
guardian,  although  entirely  worthless.^  Where  a  statute  requires 
a  guardian,  to  make  affidavit  that  the  funds  which  he  has  invested 
are,  and  were,  the  same  kind  of  funds  received  by  him,  he  is,  in 
the  absence  of  such  aflfidavit,  liable  for  losses  in  consequence  of 
the  investment,  unless  he  aflSrmatively  prove,  on  trial,  the  facts 
required  to  be  shown.* 

It  is  self-evident  that  an  order  of  the  court  to  invest  a  ward's 
funds,  obtained  by  fraud,  is  void ;  it  has  been  held 
that  such  an  order  may  be  impeached  collaterally,*  tainedby 
and  a  charge  of  fraud  is  sufficient  to  sustain  a  bill   ^^^^  is  void, 
seeking  to  avoid  a  deed  conveying  land  to    the  ward,  on  the 
ground  of  fraudulent  collusion  between  the  guardian 
and  vendor.*^    So  the  order  of  court  is  no  protection   baaed  on  sut- 
to  the  guardian,  unless  it  be  authorized  by  statute  ;  ^ 
and  it  must  be  in  writing,  —  a  merely  verbal  order  is  not  suffi- 
cient, nor  can  it  be  proved  by  parol .^ 

The  statute  of  Texas  which  declares  a  guardian  liable  for  the 
principal  and  legal  interest  of  his  ward's  estate  which   ^^^^^^     ^^ 
he  fails  to  invest,  if  he  could  have  done  so  by  exer-  vision  held 
cising  reasonable  diligence,  is  held  to  be  mandatory 
and  imperative,  and  the  guardian  liable,  for  failure  to  comply  with 
it,  for  interest  at  the  highest  legal  rate  compounded.® 

In  Kentucky,  whose  statute  provides  that  courts  of  equity  may, 
on  the  petition  of  a  guardian  or  ward,  cause  the  estate  Rieht  to  invent 
to  be  invested  under  its  direction,  it  is  held  that  an  li^  norrncon- 
order  directing  such  investment,  not  in  terms  re-  o,5er  undlr  ![^ 
quiring  all  the  estate  to  be  so  invested,  does  not  take   special  statute. 

»  Moore  v.  Hamilton,  4  Fla.  112, 118;  »  Callaway  v.  Bridges,  79  Ga.  753,  757. 

Moore  v.  Felkel,  7  Fla.  44, 60.  •  Per  Lyon,  J.,  in  Skelton  v.  Ordinary, 

*  Brown  v.  Wright,  39  Ga.  96, 101.  aupra, 

»  McWhorter  v.  Tarpley,  54  Ga.  291.  '  Carlyrie  v,  Carlysld,  10  Md.  440,447; 

To  same  effect :  King  v.  Haghes,  52  Ga.  Sherry  v,  Sanaberry,  3  Ind.  820,  324. 

600,  604 ;  Johnson  v,  McCnlloagh,  59  Ga.  "  Smythe  v,  Lumpkin,  62  Tex.  2411^ 

212,  228.  244. 

4  Skelton  v.  Ordinary,  32  Ga.  266,  271. 
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from  the  guardian  his  power  of  investmeDt  under  the  general 
law,  independent  of  such  order ;  ^  and  that  a  trustee  may  invest 
and  reinvest  the  trust  fund  in  such  interest-bearing  or  dividend- 
paying  securities  as  a  prudent  business  man  would  select  for  the 
purpose  of  securing  his  own  money  and  obtaining  an  income  from 
it,  without  the  cost  and  delay  of  applying  to  the  Chancellor  for 
advice.^ 

§  67.  The  Gaardlan's  Liability  for  Interest — As  already  inti- 
mated,* a  guardian  should  not  suffer  funds  of  his  ward  to  lie 
idle  ;  it  is  his  duty,  as  soon  as  opportunity  offers,  to  invest  them. 
This  duty  he  must  perform,  like  all  others  pertaining  to  his  office, 

Gain  rofit,  ^^^'^  ^^^  utmost  good  faith,  and  with  that  degree  of 
or  increase  of    diligence  and  prudence  which  a  man  of  ordinary  busi- 

ward's  fands  . 

belongs  to  the  ness  Capacity  brings  to  bear  upon  his  own  affairs. 
^"  '  To  this  extent  he  will  be  held  liable  by  courts,  the 

fundamental  rule  being  applied  in  all  cases,  that  whatever  of 
gain  or  profit  may  flow  from  the  employment  of  the  ward's  funds 
shall  never  enure  to  the  benefit  of  the  guardian,  but  must  be 
faithfully  secured  to  the  ward. 

For  the  simple  neglect  of  the  duty  to  invest,  the  guardian  is 
For  neglect,  is  Kablfe  to  liis  Ward  (as  any  other  trustee  would  be  to 
terest  ^ygai  ^^^  cestui  que  trust)  for  such  rate  of  interest  as  the 
»te.  law,  in  the  absence  of  special  agreement,  allows  to  a 

creditor  from  his  debtor  on  ordinary  debts ;  *  although  the  omis- 
sion arose  from  a  mistaken  notion  that  it  was  the  guardian's 
duty  to  pay  the  funds  to  the  ward's  mother.*  This  liability  does 
not,  of  course,  attach  if  it  be  shown  that  the  guardian  could  not,- 
Oniy  If  invest-  ^^^^  reasonable  diligence,  loan  out  his  ward's  money 
feSbie."  ^'^^^  safety,  and  that  he  in  no  wise  himself  used  or 
Guardian  has    obtained  any  profit  from  the  same.*    So  the  guardian 

reasonaole 

time  to  invest,  must  be  allowed  a  reasonable  time  within  which  to 
effect  a  safe  investment;"^   but  if  he  make  himself  liable  for 

1  Darrett  v.  Commonwealth,  90  Kj.  472;  Fox  v,  Wilcocks,  1  Bin.  194,  199; 

312, 819.  Light's  Appeal,  24  Pa.  St.  180.  181. 

a  Fidelity  Trust  Co.  v.  Glover,  90  Ky.         *  Taylor  v.  Hill.  87  Wis.  669,  671. 
355.  «  Brand  v.  Abbott,  42  Ala.  499,  501 ; 

s  AnU,  §  68.  Ashley  v.  Martin,  50  Ala.   537,  holding 

*  In  re  Thnrston,  57  Wis.  104,  107  ;  that  courts  will  take  judicial  notice  of  the 

Olsen  v.  Thompson,  77  Wis.  666,  672 ;  condition  of  the  coimtry  rendering  it  im- 

Brand  v.  Abbott,  42  Ala.  499,  501 ;  Stark  practicable  for  a  guardian  to  make  safe 

V,  Gamble,  48  N.  H.  465, 468 ;  Boynton  v.  loans,  p.  541. 

Dyer,  18  Pick.  1 ;  Bennett  v.  Hanifin,  87         "^  See,  as  to  the  time  aUowed  for  in- 

m.  31,  36 ;  Stumph  v.  Pfeiffer,  58  Ind.  vestments,  ante,  §  68. 
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negligence  in  investing,  he  is  chargeable  with  the  ^**\>'.°^^: 
interest  from  the  day  on  which  he  received  the  fund,  xor  interest 
not  from  the  end  of   the  time  allowed   by  the  law  received  the 
within  which  to  invest.^      Since  the  guardian  must   ^^^  jj^^^j^  ^^^ 
necessarily  judge  at  what  time  it  is  reasonable  and  P^**!^ V^^ 
practicable  to  loan    out  the  money,  he  should    not  chilrgeofdaty. 
be  made  to  suffer  for  any  mistake  made  in  the  honest  discharge 
of  his  duty,  provided  he  act  as  a  man  of  common  prudence.^ 

The  guardian^s  liability  for  simple  interest  at  the  legal  rate 
does  not,  of  course,  enable  him  to  retain  any  excess  over  that 
rate  that  he  may  have  actually  realized,  in  any  way,  But  liable  for 
out  of  his  ward's  funds.     Where  it  is  shown  that  the  J^*j*e™  dt  of 
guardian  has  made  more  than  the  ordinary  or  legal   ^"*<*- 
rate,  he  will  be  charged  all  that  he  has  made  out  of  the  ward's 
estate.^     In  Missouri  the  guardian  is  required  by  statute  to  loan 
out  his  ward's  funds  ^^  at  the  highest  legal  rate,"  he  can  obtain  on 
prime  real  estate  security.^    It  has  already  been  mentioned,  on 
several  occasions,  that  the  law  will  never  sanction  any  transaction 
by  which  the  guardian  shall  take  advantage  out  of  his  official 
relation  to  his  ward.    The  simple  interest  at  the  legal  rate  is  but 
the  compensation  exacted  by  the  law  from  a  guardian  in  favor  of 
his  ward,  for  the  loss  suffered  by  the  latter  in  consequence  of  the 
guardian's  dereliction  of  duty.      Hence,  if  a  guar-  F&Uing  to  In- 
dian, or  other  trustee,  refuses  or  neglects  to  account  ufnaWeas If" 
for  any  interest  on  funds  in  his  hands,  he  will  be  ^e^flmd  Wm- 
treated  as  if  he  bad  used  the  funds  himself,  and  will  ^i^- 
be  charged  with  interest  accordingly,^  which  may  be  at  a  higher 
rate,  or  compounded,  as  will  be  noticed  below.     But  the  direc- 
tion of  a  statute  requiring  guardians  to  loan  out  their  wards* 
moneys,  to  collect  the  interest  annually,  and  to  compound  the  in- 
terest on  all  debts  due  the  guardian  (from  a  certain   Not  necesaa- 
date)  is  not  to  be  construed  as  requiring  compound  com^^und^^^ 
interest  on  the  money  of  the  wards  in  his  hands ;  ®   interest. 
nor  does  the  mere  omission  to  make  the  statutory  annual  settle- 
ments authorize  the  charge  of  compound  interest  on  the  fundsJ 

^  Snayeljv.  Harkrader,29  Giatt.  112.      185.    To   same  effect:  Moore    v.  Bean- 

*  Ashley  v.  Martin,  50  Ala.  537,  541.        champ,  5  Dana,  70,  77  ;  Eyertson  v.  Tap- 

*  Foteaux  v.    Lepage,    6    Iowa,  123,     pen,  5  Johns.  Ch.  497,  517. 

135.  e  Tyson  v.  Sanderson,  45  Ala.  364, 368 ; 

«  Rey.  St.  Mo.  1889,  §  5318 ;  Frost  o.  Brand  v.  Abbott,  42  Ala.  499,  500. 
Winston,  32  Mo.  489.  7  Bryant  v.  Craig,   12  Ala.  354,358; 

*  Comegys  v.  State,  10  GiU  &  J.,  175,  Childress  v.  Childress,  49  Ala.  237, 239. 


222  OF  THE  MANAGEMENT  OF  THE  WABD's  ESTATE.  §  67 

Probate  courts  may  be  without  authority  to  adjudicate  on  the 
co^i^^mpe.  q^^stion  of  the  guardian's  liability  for  neglecting  to 
tent  to  adjudi-   invcst  his  ward's  funds,  unless  he  has  been  directed 

caie  liability  ' 

for  interest,  is    to  loau  out  Or  take  the  money  at  interest ;  in  such 
where.  casc  he  cauHOt  be  charged  with  interest  by  that  court, 

but  will  be  liable  in  another.^ 

If  the  neglect  to  invest  has  been  gross  and  wilful,  and,  a  for- 
Compound  tioTx^  if  the  funds  have  been  used  by  the  trustee  in 
wted  asl^Jn-  ^^^  ^^^  business,  or  if  profits  have  been  made  of 
iahment,  which  HO    account  is  giveu,  courts  have  sometimes 

compounded  the  interest,  as  a  punishment,  or  as  a  measure  of 
damage  for  undisclosed  profits,  and  in  place  of  them.^  On  this 
theory  interest  has  been  compounded  at  the  highest  legal  rate, 
with  biennial,'  annual,*  or  even  semi-annual^  rests.  The  the- 
ory of  punishment  has  not,  however,  found  general 

or  as  eqaivar        r  r^        • 

lent  for  undis-    favor.    "  Considerations  of  this  character  are  out  of 

closed  profits.         -*  •  j.      j?  •<  j  ji^  i  11 

place  m  a  court  of  equity,  and  they  are  not  generally 
approved  at  the  present  day,"  says  Martin,  C,  in  Cruce  v.  Cruce,® 

passing  upon  the  liability  of  an  executor  having  used 
penal  interest     trust  fuuds  in  his  owu  busiucss.^    And  Parker,  G.  J., 

says :  "  Such  interest  is  allowed  in  equity,  as  is  just 
and  reasonable."  ®  "  Compound  interest  cannot  be  allowed,  save 
in  very  peculiar  cases  ; "  ®  "  not  with  the  view  to  punish,  but  with 
a  view  to  reach  the  profits."  ^^ 

1  Austin  r.  Lamar,  23  Miss.  189,  192;  and  easilj  invested  :  Bamej  t\  Saunders, 

Hendricks  r.  Huddlestone,  5  Sm.  &  M.  422,  16  How.  (U.  S.)  535,  542.    See  Raphael  v. 

427;  Reynolds  t;.  Walker,   29  Miss.  250,  Boehm,  U  Yes.   92,  in   which  case  the 

262,  reyersing,  ]pro  tantOf  Brown  v.  Mul-  Lord  Chancellor  argues  the  subject  thor- 

lins,  24  Miss.  204,  206.  oughlj,  and  reluctantly  allows  semi-an- 

^  Per  Grier,  J.,  pronouncing  the  opinion  nual  rests,  under  the  peculiar  facts  of  the 

of  the  United  States  Supreme  Court  in  case. 

the  case  of  Barney  v,  Saunders,  16  How.  >  81  Mo.  676,  683,  citing  authorities. 

(U.S.)  535,  542.    To  same  effect:    Mc-  See  also  Foltz' Appeal,  55  Pa.  St.  428. 
Knight  r.  Walsh,  23  N.  J.  Eq.  136,  146;  ^  A  distinction  is  drawn  in  this  case 

Rowan  v.  Kirkpatrick,  14  111.  1, 11.  between  the  liability  of  an  executor  and 

'  Clay  i\   Clay,  3   Mete.  (Ky.)  548;  that  of  a  guardian  for  the  use  of  trust 

Greening  v.  Fox,  12  B.  Mon.  187, 188.  funds,  but  only  to  the  extent  of  the  differ- 

*  Williams  v.  Petticrew,  62  Mo.  460,  ence  in  the  statutory  provisions  toaching 

472 ;  Schieffelin  v.  Stewart,  1  Johns.  Ch.  the  duties  of  these  officers.    What  is  said 

620,  627  ;  Swindall  v.  SwindaU,  8  Ired.  Eq.  of  executors  has  full  application  to  guar- 

285;  FarweU  v.  Steen,  46  Vt.  678;  Ber-  dians  unless  the  statute  provide  differently, 
wick  V.  Halsey,  4  Redf .  18 ;  Camp  u.  Camp,  ^  Li  HoUister  v.  Barkley,  11  N.  H.  501, 

74  Mo.  192.  511. 

^  Only  where  the  amounts  were  large         *  Armstrong  t;.  Campbell,  3  Yerg.  201, 


^^  Reed  v.  Timmins,  52  Tex.  84,  89;  Tomey  0.  Williama,  7  Yerg.   172,  214; 
Tyler,  in  re,  40  Mo.  App.  378,  388. 
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The  law,  as  deduced  from  the  later  decisions  and  text-books  of 
modem  authors,  on  this  subject,  is  comprehensively  ^^^  ^^^^^  .^ 
and  lucidly  stated  by  Judge  Martin,  in  the  case  of  Cruce  <^ruce  v.  Cruce. 
V,  Cruce  above  cited.  He  mentions  as  *'  underlying  principles  " 
the  accountability  of  trustees  for  all  interest  actually  received, 
whether  from  the  use  of  the  trust  fund  by  himself  or  otherwise, 
so  as  to  prevent  any  advantage  to  the  trustee  save  his  statutory 
compensation ;  and  also  accountability  for  such  interest  or  profit 
as  he  might  have  obtained  by  the  exercise  of  reasonable  skill  and 
exertion  in  the  management  of  the  fund ;  and  then  adds,  by  way 
of  corollary  to  these  propositions :  — 

"  All  orders  for  periodical  rests  and  for  compounding  interest 
should  be  adapted,  not  for  punishing  the  delinquent  trustee,  but 
for  the  purpose  of  attaining  the  actual  or  presumed  gains,  and  to 
make  certain  that  nothing  of  profit  or  advantage  remains  to  the 
trustee,  except,  perhaps,  his  commissions  or  compensation."  ^ 

The  compounding  of  interest,  on  any  theory,  should  cease  when 
the  relation  of  guardian  and  ward  ceases,  from  which  compounding 
time  on  only  current  interest  is  to  be  computed  upon  *^^^JnsW 
the  amount  then  due  until  it  is  paid.^     Nor  should  a  ceases. 
guardian  be  charged  with  interest  on  the  balance  of  his  account 
held  ready  for  distribution,  pending  the  decision  of   y^  interest 
the  court  on  exceptions,  unless  he  has  made  use  of  the  Y.herepuar- 

.  dian  holds 

money ;  and  mquiry  whether  he  have  used  it  may  be  money  ready 
made  in  the  appellate  court.^  But  tender  to  the 
county  judge  of  a  sum  less  than  that  subsequently  adjudged  to  be 
due  the  ward,  does  not  relieve  the  guardian  from  liability  for 
interest,  because  the  judge  was  not  authorized  to  receive  it.  The 
tender  should  be  to  the  guardian's  successor,  and  of  the  whole 
amount  due.^ 


289 ;  Clarkflon  u,  De  PejBter,  1  Hopk.  Ch. 
424,  427 ;  Hook  o.  Payne,  14  WaU.  252, 
257  ;  Ackermann  v.  Emott,  4  Barb.  626, 
649 ;  Vance  v,  Vance,  32  La.  An.  1 86, 190 ; 
Matter  of  Hollingsworth,  45  La.  An. 
134,  144;  Consin'a  Estate,  44  Fac(Cal.) 
182. 

1  Grace  v.  Cruce,  81  Ma  676,  684.  In 
rapport  of  this  view  he  cites,  besides  some 
of  the  cases,  supra,  Voorhees  v.  Stoothoff, 
11  N.  J.  L.  145,  148  ;  Jones  v.  FoxaU,  15 
Beayan,  388,  395 ;  Ringgold  v.  Ringgold, 
1  Har.  &  G.  U,  65,  80;  Utica  Ins.  Co.  v. 
Lynch,  U  Paige,  520,  523;  Kyle  t;.  Har- 
nett, 17  Ala.  306,  311 ;  Johnson  v.  Miller, 


33  Miss.  553,  558 ;  Hough  v,  Harvey,  71 
BL  72.  77. 

«  Clay  V.  aay,  3  Mete.  (Ky.)  548,  555  • 
Tanner  i;.  Skinner,  11  Bush.  120,  130; 
Finnell  0.  O'Neal,  13  Bush,  176;  Stater. 
Gilmore,  50  Mo.  App.  353,  3.56 ;  McKay 
V.  McKay,  33  W.  Va.  724;  Rowan  v. 
Kirkpatrick,  14  111.  I,  11  ;  Armstrong  v. 
Walknp,  12  Gratt.  608,  612. 

'  Mott  8  Appeal.  26  N.  J.  Eq.  609, 513  ; 
Thompson  v.  Thompson,  92  Ala.  545,  550 ; 
Cheney  v.  Roodhouse,  32  111.  App.  49.  52 
(reversed  on  the  facts  in  s.  c.  135  111.  257.) 
Dietterich  v.  Heft,  5  Pa.  St.  87. 

*  Cheney  v,  Roodhouse,  135  111.  257, 26a 
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It  is  also  to  be  remembered,  that  for  interest-bearing  securities 
Liable  for  in-  coming  into  the  hands  of  the  guardian,  he  is  liable  for 
b«ar^g°wDuri^  ^^^^  interest  during  the  time  they  remain  unpaid,  in- 
tiea.  eluding  auj  obligations  of  his   own ;  and  that  the 

burden  of  proof   rests   upon   him  to   show  when  such  interest 
ceased  to  be  paid.^ 

^  WilliamB  o.  Pettericrew,  62  Mo.  460. 
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CHAPTER  IX. 

OF  OBTAINING  LICENSE  OB  ORDEB  FOB  THE  SALE  OF  SEAL  ESTATE 

OF  MIN0B8. 

§  68.  Inherent  Chanoeiy  Power  to  order  the  Sale  of  Minors'  Real 
Betate.  —  It  is  a  well-known  general  rule  of  the  common  law 
that  the  nature  of  an  infant's  property  must  not  be  Minora*  lands 
changed,  either  by  a  guardian  or  trustee  out  of  court,  "t  common^''** 
or  by  the  court  itself,  so  as  to  convert  personal  prop-  ^^» 
erty  into  real,  or  real  property  into  personal.^  The  reason  given 
is  the  unwillingness  of  courts  to  deprive  infants  of  the  powers 
vested  in  them  previous  to  the  Wills  Act,^  enabling  males  of  the 
age  of  fourteen  and  females  of  the  age  of  twelve  years  to  be- 
queath personal  property,  while  no  one  could  devise  real  estate 
before  the  age  of  twenty-one  years.^  From  this  rule  of  the  com- 
mon law,  forbidding  the  conversion  of  a  minor's  property  for  any 
purpose  (save  that  of  paying  debts,  or  supporting  and  educating 
the  minor),*  the  English  doctrine  originated  that  the  property  of 

1  Maq)henon  on  Inf.  278;  Phillipe,  infant's  benefit:"  Ware  v.  Polhill,  11  Ves. 

ex  parU,  19  Yea.  118,  p.  122  cf  teq.  257,  278.     See,  also,  Williams'  Case.  3 

>  1  Vict.  ch.  26.  Bland  Ch.  186,  190,  with  nnmerons  cita- 

*  "  I  have  nnifonnlj  made  it  a  rule/'  tions ;  Tajlor  v.  Philips,  2  Yes.  Sen.  23. 
■ays    Lord    Chancellor    Eldon,    "  when         *  "  I  confess  I  have  not  been  able  to 

property   of   one  nature   has   been   ap-  find  a  case  in  any  of  the  English  books, 

plied  for   the   benefit  of  an  infant  to  where  a  sale  of  real  estate  of  an  infant 

property    of   another    natare,   to    have  has  been  ordered  on  the  ground  alone  that 

an  express  provision,  that  if  he  shall  not  it  would  be  for  the  interest  of  the  infant, 

attain  the  age  at  which  he  shall  have  a  unless  connected  with  the  further  reason 

disposable  power,  the  representative  shall  of  paying  debts,  or  providing  a  mainte- 

not  be  prejudiced  in  any  degree  by  the  act  nance  for  the  infant :"  Dargan,  J.,  in 

done  by  the  court  in  contemplation  of  the  Jewett,  ex  parte,  16  Ala.  409,  410. 

15 
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«xceptbytct     au  infant  could  be  converted  only  by  act  of  Parlia- 
ar  lamen      j^^jj^^  j^^  matter  how  desirable  or  beneficial  it  might 

be  in  the  infant's  interest,^  unless  the  court  obtained  jurisdiction 
nuiess  it  be  to  1>7  ^^^  application  of  some  person  for  an  order  to  sell 
Uihelu^^H  *be  estate  for  the  satisfaction  of  a  claim,^  or  for  the 
of  the  minor,     maintenance  of  the  infant.^ 

The  reason  mentioned  (as  to  the  difference  in  the  power  of  an 
infant  over  real  and  over  personal  property)  has  ceased  to  exist 
in  England,  since  by  the  Wills  Act  *  neither  personal  nor  real 
estate  can  be  disposed  of  by  persons  under  twenty-one  years  of 

age,  and  never  existed  in  the  United  States,  except  to 
rule  onijr  slight  a  vcry  slight  extent*    And  so,  too,  the  equitable  rule, 

according  to  which  the  proceeds  of  converted  prop- 
erty are  treated  throughout  as  impressed  with  the  same  character 
it  possessed  before  conversion,^  has  obviated  any  objection  to  con- 
version on  the  score  of  any  difference  in  the  descent  of  real  and 
of  personal  property,  in  America  as  well  as  in  England.  But  the 
rule  itself,  denying  to  courts  and  guardians,  without  statutory 

authorization,  the  right  to  convert  the  estate  of  in- 

Bnt  the  rule 

Bunriyes  to  fauts,  survives  in  England,  and  has  taken  deep  root  in 
grea  ex  en  .  ^m^rjca  Tucker,  J.,  in  a  dictum  in  which  he  reviews 
the  English  and  American  authorities  on  this  subject,  expresses 
a  decided  opinion  denying  the  jurisdiction,^  and  his  opinion  was, 
as  stated  by  Judge  Moncure  in  a  later  case,^  generally  regarded 
and  acted  upon  as  a  sound  exposition  of  the  law.  It  has  been 
so  decided  in  many  cases.®     But,  on  the  other  hand,  it  is  said, 

1  Rnsaell  v,  RnsseU,  1   Malloy,  525 ;  for  which  real  estate  has  been  converted 

Tavlor  v.  Philips,  2  Vea.  Sen.  23 ;  Rogers  into  money,  either  by  the  owner,  or  by  the 

V.  r)iU,  6  Hill  (N.Y.).  415,  417  ;  Faulkner  operation  of  law,  is  regarded  in  equity. 

V.  Davis,  18  Gratt.651,  664;  Stansbury  v.  between  the  heir  and  the  personal  repre- 

Inglehart,  20  D.  C  134,  152,  154.  sentative  of  the  owner,  as  land)  is  appli- 

a  Calvert  v.  Godfrey.  6  Beav.  97, 107 ;  cable  in  cases  of  sale  of  real  estate  to  pay 

Garmstone  v.  Gaunt,  1  CoU.  577,  582.  debts :  Fidler  v.  Higgins,  21  N.  J.  Eq  138, 

«  Howarth,  in  re,  L.  R.  8  Ch.  App.  415,  145,  citing  as  authority  Lerch  v.  Oberly, 

418;  in  such  case  the  court  may  change  18  N.  J.  Eq.  575.      See  post,  §  91,  on  the 

even  reversionary  property :  De  Witte  v,  disposition  of  Proceeds  of  Sale. 
Palin,  L.  R.  14  Eq.  251.  "^  In  Pierce  v.  Trigg,  10  Leigh,  406, 

♦  1  Vict.  ch.  26.  419. 

«  In  some  of  the  States  a  distinction  «  Faulkner  v.  Davis,  18Gratt.  651,  663. 

Ptill  exists  as  to  the  testamentary  capacity  »  So,  besides  the  American  cases  supra, 

for  willing  real  and  personal  estate ;  see  in  Baker  v.  Lorillard,  4  N.  Y.  257,  266  ; 

Woerner  on  Administration,  §  20,  p.  24.  O'Reilly  v.  King,  2  Robert.  587,  593 ;  For- 

•  The  rule  of  equitable  conversion  man  u.  Marsh,  11  N.  Y.  544,  551 ;  Onder- 
(according  to  which  the  surplus  remain-  donk  r.  Mott,  34  Barb.  106, 113;  Thurston 
ing  after  the  accomplishment  of  the  object  v,  Thurston,  6  R.  L  296,  801 ;   Rogers  v. 
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that  if  it  be  for  the  manifest  benefit  of  the  infant,  Bat  there  are 

. ,  _.  1.1       •        i_  •  1  J.     J.     1        many  author- 

the  court  may  authorize  his  personal  property  to  be  ities  to  the 
changed  into  real,  and  his  real  property  into  personal.^  contrary. 
And  according  to  Story,  "  Guardians  may,  under  particular  cir- 
cumstances, where  it  is  manifestly  for  tlie  benefit  of  the  infant, 
change  the  nature  of  the  estate ;  and  the  court  will  support  their 
conduct  if  the  act  be  such  as  the  court  itself  would  have  done 
under  the  like  circumstances  by  its  own  order."  ^  Chancery 
courts  have,  accordingly,  in  the  absence  of  statutory  regulation 
on  the  subject,  claimed  power  to  authorize  the  conversion  of 
minors'  real  estate  in  many  cases.^  It  is  of  little  practical  im- 
portance, however,  whether  such  power  is  inherent  in  chancery 
courts,  because  the  subject  of  the  sale  of  real  estate   „  . . 

£       -  •  1    i.   J  i_       i.  i.   J.      •      J.1-  1    Subject  now 

of  mmors  is  now  regulated  by  statute  in  the  several  regulated  by 

Oi    X  Statute. 

States. 

The  power  to  order  the  sale  of  real  estate  of  a  decedent,  if  his 
personal  estate  is  insufficient,  is  inherent  in  chancery  courts,  and 
is  exercised  by  them  in  all  such  States  as  have  not  „ 

,  Power  to  order 

lodged  this  power  elsewhere,  to  the  exclusion  of  chan-  sale  of  real  es- 
cery  courts ;  *  and  it  is  no  defence  that  the  heirs  are  inherent  in 
infants.^  In  Missouri,  where  the  statute,  before  the  ^***"*^*''-^- 
passage  of  an  act  authorizing  the  Circuit  Court  to  order  the  sale 
of  the  real  estate  of  minors,  had  vested  such  power  in  probate 
courts,  it  was  held  that  the  proceedings  of  a  court  of  equity  to 
sell  such  estate  are  not  absolutely  void,  even  if  the  court  exceeds 


Clark,  5  Sneed,  665,  668;  Dodge  v.  Cole,  185, 191 ;   Martin  t;.  Keeton,  10  Humph. 

97  111.  338,  355.  536;  Huger  v.  Hager,  3  Desaus.   18,  21 ; 

1  Per  Chancellor  Kent,  in  the  Matter  Stapleton  v.  Vanderhorst,  3  Desaus.  22 ; 

of  Salisbury,  3  Johns.  Ch.  347,  348,  citing  Rivers  v,  Darr,  46  Ala.  418,  422;  Good- 

as  anthoritj  notes  to  the  Earl  of  Win-  mane*.  Winter, 64 Ala. 410, 434;  Kearney 

Chester  v.  Norcliff,   1    Vern.   435 ;    and  v,  Vaughan,  .50  Mo.  284,  288 ;  Wood  v. 

Lord  Hardwicke  in  Amb.  419.  Mather,  38  Barb.  473,  482;  Anderson  v, 

»  2  Story  Eq.  Juris.  §  1357.  Mather,  44  N.  Y.  249,  259  ;  Thompson  v. 

*  Ex  pai-te  Jewett,  16  Ala.  409.  (So  an-  Mebane,  4  Heisk.  370,  376 ;  Hurt  v.  Long, 
nounced  by  the  court,  but  the  application  6  Fickle,  445,  460.  See  an  elaborate  re- 
was  refused  on  the  ground  that  it  was  not  view  of  the  authorities  by  Bailey,  Chief 
shown  to  be  beneficial  to  the  ward) ;  Snow-  Justice  of  the  Supreme  Court  of  Illinois, 
hill  V.  Snowhill,  3  N.  J.  Eq.  20  (holding  pronouncing  the  judgment  of  the  court  in 
that  courts  of  equity  may,  and  frequently  Hale  v.  Hale,  146  lU.  227,  249. 
do,  change  the  character  of  property,  *  Woemer  on  Adm.  §  463,  and  authori- 
when  manifestly  for  the  interest  of  the  in-  ties  cited  ;  Euffin,  C.  J.,  in  Williams  v. 
fant) ;  Dorsey  v.  Gilbert,  11  Gill  &  J.  87,  Harrington,  11  Lred.  616,  620. 
90;  Smith  v.  Sackett,  10  DL  534,  545,  •  Thompson  v.  Brown,  4  Johns.  Ch. 
affirmed   in   Allman   v.  Taylor,  101    HI.  619,645. 
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its  powers,  but  only  relatively  void,  so  that  only  the  heirs  them* 
selves,  but  not  strangers,  can  disregard  or  avoid  it.^  If  the  heirs 
or  devisees  of  the  decedent  are  minors,  it  is  provided,  in  many 
States,  that  a  guardian  ad  litem  is  to  be  appointed  by  the  court 
ordering  the  sale,  whose  duty  it  is  to  make  such  defence  in  pro- 
tection of  the  ward's  interest  as  he  may  be  able  to  make;^  if 
there  be  no  such  statutory  requirement,  the  sale  is  held  good 
without  such  appointment,  in  direct  as  well  as  in  collateral 
proceedings.* 
It  has  been  held  that  the  land  of  an  infant  may  be  sold  on 
.  execution,  and  that  it  is  not  necessary  that  the  guar- 
roa^'beBoid      dian  should  first  convert  it  into  money  to  pay  the 

OQ  execution.       .    ^  .  . 

judgment.* 
A  bill  for  the  sale  of  lands  of  persons  under  disability  must 
Bill  for  sale  bc  filed  either  in  the  county  where  the  land  lies,  or 
brought  in  whcrc  the  pcTSOu  Under  disability  resides;  no  other 
il^TucB^oP  court  has  jurisdiction.^  Irregularities  in  the  pro- 
re^dT*"*  ceedings,  if  not  such  as  to  deprive  the  court  of  juris- 

,  .,.        diction,  will  not  be  permitted  to  stand  in  the  way  of 

Irregularities  .  '' 

not  fatal.  a  Confirmation  of  the  sale,  if  the  confirmation  is  pro- 

motive of  the  interests  of  minor  parties,  but  the  purchaser  will  be 
compelled  to  comply  with  the  terms  of  sale,  and  his  title  perfected, 
if  necessary,  by  divestiture.^ 

§  69.  Sale  of  MUiozb'  Real  Estate  nnder  Special  Statutes.  —  The 
constitutionality  of  private  or  special  acts,  vesting  authority  in 
some  individual  named  or  pointed  out  to  do  what  other  individ- 
uals under  like  circumstances  have  not  the  power  to  do,  has  been 
Doubts  as  to  doubted,  and  in  many  cases  denied.  The  objection 
Mies  under  spe-  ^^^^  generally  urged  against  such  acts  is,  that  they 
ciai  sutute.  constitute  an  usurpation  by  the  legislative  branch  of 
the  government  of  powers  or  functions  vested  by  the  Constitu- 
tion in  another  branch.  In  answering  this  objection.  Judge  Story 
reasoned,  and  the  court  held,  in  an  early  case  coming  before  the 

^  Kearney  v.  VaughaD,  50  Ma   284,  sonri,  Nebraska,  Kew   Hampshire,   and 

287.  Wisconsin. 

^  Woenier  on  Adm.  §  467,  p.   1034,  «  Sha£fner  v.  Briggs,  36  Ind.  55,  59. 

naming  as  sach  States  Alabama,  Illinois,  ^  Williams  v.  Williams,  10  Heisk.  566, 

Indiana,  Iowa,  New  York,  North  Caro-  570. 

lina,  Ohio,  Tennessee,  and  Virginia.  ^  Swan  v.  Newman,  S  Head,    88 ;  to 

*  lb.,  instancing,  as  States  in  which  similar  effect :  Eirkman,  ex  parte,  S  Head, 

it  is  so  held,  Kansas,  Massachusetts,  Mis-  517. 
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Supreme  Court  o£  the  United  States  from  Rhode  Island,^  that 
whore  an  executrix  under  a  will  proved  in  New  Hampshire  sold 
land  in  Rhode  Island  for  the  payment  of  debts,  the  legislature  of 
the  latter  State  might,  by  a  resolve,  confirm  and  validate  such 
sale,  on  the  ground,  that  such  act  was  not  judicial,  but  legisla- 
tive.^ So  it  was  held  in  Pennsylvania,  that  an  act  authorizing 
the  sale  of  land,  willed  in  trust  for  several  beneficiaries,  on 
ground-rents,  redeemable  or  irredeemable,  was  constitutional,  as 
standing  on  the  notions  of  parliamentary  power  derived  from 
England,  because  '^  the  Constitution  allows  to  the  legislature 
every  power  which  it  does  not  positively  prohibit."  ^  But  private 
acts  directing  the  sale  of  real  estate  of  persons  9ui  juris j  without 
their  consent,  are  held  unconstitutional  in  that  State,  as  being 
violative  of  the  provision  of  the  United  States  Constitution  or- 
daining "  that  no  person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law,"  and  of  the  equivalent  provision 
in  the  Pennsylvania  Constitution.^  And  the  possession  of  judi- 
cial power  by  the  legislature  was  emphatically  denied,  and  any 
attempt  to  exercise  such  held  unconstitutional  and  void.^ 

Sales  of  real  estate  belonging  to  minor  or  adult  heirs  of  dece- 
dents, by  authority  of  special  or  private  acts  of  the  legislature, 
have  been  sanctioned  under  tlie  Constitution  of  the 
United   States,  and  in  the  United   States  Supreme 
Court,®   and   in   Alabama,"^    California,®  Connecticut,®  Illinois,^® 

1  WUkioBon    v,  Lelaad,  2   Pet.   627,         ^  Holman  v.  Bank  of  Norfolk,  12  Ala. 

660.  369,  4\4et  seq. 

^  **  .  .  .  The  laws  of  Rhode  Island,  in         ^  Brenham  v.  Davidson,  51   Cal.  352, 

aU  cases,  make  the  real  estate  of  persons  357,  holding  that  the  anthoriziug  of  a 

deceased  chargeable  with  their  debts.  .  .  .  guardian  to  seU  his  ward's  laud,  subject 

If  the  authority  to  enforce  such  a  charge  to  the  approval  of  the  Probate  Court,  is 

hy  a  sale  be  not  confided  to  any  subordi-  not  an  assumption  of  judicial  power  by 

nate  court,  it  must,  if  at  all,  be  exercised  the  legislature ;  the  general  law  failing  to 

by  the  legislature  itself : "  lb.,  p.  660.  provide  for  the   contingency.      But  see 

■  Norris  v.  Clymer,  2  Pa.  St.  277,  284.  infia,  showing  that  such  acts  are  void  if 

*  Ervine's  Appeal,  16  Pa.  St.  256,  263  ;  for  any  but  a  remedial  purpose. 
Hegarty's  Appeal,  75  Pa.  St.  503,  517;         •  De  MiU  v.  Lookwood,  3  Blatchf.  56. 
Kneass'  Appeal,  31  Pa.  St.  87.  ^o  Mason    v.   Wait,  5     III.   127,    134. 

*  De  Chastellux  i\ Fairchild,  15  Pa.  St.  "These  State  governments  .  .  .  can  do 
18,  overruling  Braddee  v.  Brownfield,  2  any  legislative  act  not  prohibited  by  the 
Watts  &  S.  271,  holding  that  judicial  constitutions  ;  and  without  and  beyond 
powers  maj  sometimes  be  exercised  by  these  limitations  and  restrictions,  they  are 
the  legislature.  as  absolute,  omnipotent,  and  uncontrol- 

^Florentine  i;.  Barton,  2  Wall.  210,     lable  as  parliament."    But  see,  to  the  con- 
217  ;  Hoyt  v.  Sprague,  103  U.  S.  613, 633 ;     trary,  hfia, 
Watkins  v.  Holman,  16  Pet.  25,  59. 
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Indiana,^  Kentucky,^  Maryland,*  Massachusetts,*  Mississippi,* 
Missouri,®  New  Jersey,"  New  York,®  Pennsylvania,^  Rhode 
Island,^^  Vermont,^^  and  Virginia.^ 

The  validity  of  such  acts  has  been  denied,  and  the  sales  under  them 
held  void,  in  California,^*  Illinois,^*  New  Hampshire,^*  New  Tork,^® 


I  Doe  V.  Douglass,  8  Blackf.  10. 

»  Kibby  v.  Chetwood,4  T.  B.  Men.  91, 
95. 

»  Dorsey  v.  Gilbert,  11  Gill  &  J.  87. 

*  '*  Notwithstanding  they  have  dele- 
gated the  same  power  to  the  judicial 
courts : "  Rice  v.  Parkman,  16  Mass.  326  ; 
Davison  v.  Johonnot,  7  Mete.  (Mass.)  388 
(case  of  a  non  compos). 

^  McCombt^.  Gnkey,29  Miss.  146, 186; 
Williamson  v.  WiUiamson,  3  Sm.  &  M. 
715,  744  (Judge  Clayton  says,  in  this  case, 
that  the  Chancery  Court  may  by  its  decree 
annul  an  act  of  the  legislature  obtained  by 
fraud,  p.  746). 

•  Thomafl  v.  Pullis,  56  Mo.  211,  216. 
Judge  Napton,  calling  attention  to  the  cir- 
cumstance, that  in  the  case  of  Gannett  i;. 
Leonard,  47  Mo.  205,  the  sale  under  such 
an  act  was  held  good,  although  the  prop- 
erty of  the  infant  was  wholly  lost,  to  the 
amount  of  $60,000,  because  the  legislature 
had  required  no  bonds  of  the  person  au- 
thorized to  convey  the  title;  and  in  the 
case  referred  to  (Gannett  r.  Leonard), 
Judge  Bliss  remarked  (p.  208) :  '*  It  cer- 
tainly was  improvident  legislation,  and 
shows  very  bad  guardianship  on  the  part 
of  the  State.  ...  It  is  because  of  the 
sacrifice  of  the  interests  of  persons  under 
disability  that  has  sometimes  followed 
such  legislation,  that  it  is  totally  pro- 
hibited by  the  present  constitution." 

^  SnowhiU  v.  Snowhill,  2  N.  J.  Eq.  30 
(the  authority  not  being  questioned). 

8  Breevort  v.  Grace,  53  N.  Y.  245,  251 
Cochran  w.  Van  Surlay,  20  Wend.  365 
Clark  V.  Van  Surlay,  15  Wend.  436,  439 
but  see  Breevort  v.  Grace,  supra^  and  cases 
hfra,  limiting  the  power  of  the  legisla- 
ture to  cases  where  the  owners  are  under 
disability. 

B  See  Pennsylvania  cases,  supra ;  Estep 
V.  Hntchins,  14  Serg.  &  R.  435. 

10  Thurston  v.  Thurston,  6  R.  L  296, 
302  ;  Ward  r.  New  England  Screw  Co.,  7 
Cliff.  565,  573. 

II  Langdon  v.  Strong,  2  Vt.  234,  256. 


^  Spotswood  V,  Pendleton,  4  Call,  514, 
520,  holding  that,  if  obtained  by  fraud, 
the  act  would  be  void ;  and  that  in  the 
absence  of  proof  of  fraud,  no  averments 
can  be  made  against  the  facts  stated 
therein. 

i>  Distinguishing  between  acts  directing 
the  sale  of  real  estate  for  the  payment  of 
debts,  or  acts  entirely  remedial  for  the 
satisfaction  of  liens  existing  against  the 
property,  which  are  held  to  be  within  the 
scope  of  legislative  power,  and  directions 
to  sell  for  any  other  purpose,  which  are 
held  uncoustitutional :  Brenham  v.  Story, 
89  Cal.  179,  185  et  seq.;  Pryor  v.  Downey, 

50  Cal.  388,  401  et  seq.  And  see  Paty  v. 
Smith,  50  Cal.  153,  158,  doubting  the 
power ;  and  also  Brenham   i;.  Davidson, 

51  Cal.  352,  for  the  converse  of  this  propo- 
sition. 

1^  Dubois  V.  McLean,  4  McLean,  486, 
488 ;  Lane  r.  Dorman,  4  111.  238 ;  Rozier 
V.  Eagan,  46  111.  404,  distinguishing  be- 
tween acts  in  which  the  legislature  assume 
or  determine  the  existence  of  debts,  which 
is  a  judicial  function,  and  therefore  an 
unconstitutional  usurpation  of  power  by 
the  legislature,  and  such  acts  as  require 
the  proceeding  to  take  place,  under  the 
control  and  direction  of  a  court.  See 
Mason  v.  Wait,  5  111.  127. 

^^  In  answer  to  the  inquiry  by  the  House 
of  Representatives  of  June  25th,  1827,  — 
"  Can  the  legislature  authorize  a  guardian 
of  minors,  by  a  special  act  or  resolve,  to 
make  a  valid  conveyance  of  the  real  estate 
of  his  wards  ? "  —  the  justices  of  the 
Supreme  Court  of  Judicature  of  that 
State  announce,  after  a  lucid  statement 
of  their  reasons,  that  it  cannot :  4  N.  H. 
565,  572  et  seq. 

16  Powers  r.  Bergen,  6  N.  Y.  358,  holding 
that  the  legi.«lature  has  not  the  power  to 
authorize  the  sale  of  private  property 
without  the  owner's  consent,  except  in 
cases  of  necessity  arising  from  the  infancy 
or  other  disabilitv  of  those  in  whose  be- 
half  it  acts.    Adopting  the  reasoning  of 
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Tennessee,^  and  Wisconsin.'  It  is  held  in  Michigan,  Held  invalid, 
that  a  purchaser  at  a  judicial  sale  has  a  right  to  pre- 
sume that  it  is  conducted  under  the  provisions  of  the  public  law ; 
and  if  good  according  to  that  law,  he  will  be  protected  not- 
withstanding the  existence  of  a  private  statute  authorizing  the 
sale,  of  which  he  had  no  knowledge,  and  the  provisions  of  which 
were  ignored.^  In  several  of  the  States  fine  distinctions  have 
been  drawn,  —  for  instance,  holding  special  acts  valid  Distinctions 
where  no  general  law  existed  to  accomplish  the  pur-  andhTvaild' 
pose  of  the  special  act,  and  unconstitutional  other-  ^"^'^g^J. 
wise ;  holding  acts  remedial  in  their  nature  to  be  the  ^^' 
exercise  of  legislative  power,  and  therefore  valid,  while  any  exer- 
cise of  judicial  power  is  held  unconstitutional ;  and  holding  acts 
valid  in  cases  of  infants,  that  would  be  invalid  in  the  cases  of 
adult  owners.  On  principle,  it  would  seem  that  any  statute 
authorizing  a  guardian,  trustee,  or  other  person  to  do  what  under 
the  general  law,  or  without  the  special  law,  they  could  not  do,  is 
thoroughly  repugnant  to  tlie  American  theory  of  government. 
Equality  is  the  foundation  of  justice :  that  the  community  at  large 
should  be  bound  by  one  law,  and  John  Doe  by  another ;  or  that 
Richard  Roe  should  have  the  benefit  of  a  law  which  is  denied  to 
all  others,  is  not  justice,  because  it  is  not  equality.  The  interests 
x)f  infants,  particularly,  is  jeoparded  when  their  property  interests 
are  dealt  with  in  the  absence  of  the  safeguards  which  the  consti- 
tution throws  around  the  "  life,  liberty,  and  property "  of  all 
persons,  of  which  they  cannot  be  deprived  "  without  due  process 
of  law,"  —  obviously  contemplating  "  the  law  of  the  land,"  not  a 
special  judgment,  decree,  or  order  of  a  body  having  no  power  to 
render  a  decree,  judgment,  or  order.  The  lobby  of  a  legislative 
body  is  not  a  safe  place  to  determine,  ex  parte^  the  rights  of 
minors  or  persons  under  disability,  at  the  solicitation  of  parties 
who  prefer  the  legislature  to  a  court  of  justice  to  accomplish  their 
ends ;  in  the  language  of  Judge  Bliss,*  this  is  "  improvident  legis- 
lation, and  shows  very  bad  guardianship  on  the  part  of  the  State." 

Jndge  Bronson  in  Taylor  v.  Porter,  4  Hill  and  public  law.  operating  eqnally  npon 

(N.  Y.),  140,  discussing  the  powera  of  the  every  member  of  the  community, 

legislature  in  dealing  with  private  pro-  «  Culbertson    v.    Coleman,    47    Wis. 

perty.  193. 

^  Jones  V,  Perry,  10  Yerg.  59,  69,  on  ■  Browning  v.  Howard,  19  Mich.  323. 

the  ground  that  the  term,  "  the  law  of  the  *  Gannett  v.  Leonard,  47  Mo.  205. 
laud  '*  in  the  constitution  means  a  general 
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Hence,  as  suggested  by  the  same  judge,  it  is,  that  the  people,  in 
reforming  their  constitutions,  have  in  manj  States  deprived  the 
legislatures  of  all  power  in  this  direction.  In  this  inhibition  is 
included,  in  most  instances,  all  power  to  pass  special  laws  of  any 
kind ;  for  which  reason  the  question  as  to  the  validity  of  sales  of 
real  estate  of  minors  under  special  legislative  acts  is  diminishing 
in  practical  importance. 

A  statute  authorizing  guardians  of  infants  to  convey  their  wards* 
land  to  railroads,  if  it  is  necessary  for  the  purposes  of  the  road, 
and  requiring  the  examination  and  approval  of  the  probate  judge 
to  such  conveyance  before  the  same  shall  become  valid,  is  held 
constitutional  in  California.^ 

§  70.  Courts  oontrolllng  Sales  of  Infcuits'  Real  Estate  under  Gen- 
eral Statutes.  —  The  conversion  of  real  property  owned  by  infants 
into  personalty,  and  to  mortage  their  real  estate,  is  now  regulated 
by  general  statutes  in  probably  all  of  the  States.    Jurisdiction  to 

this  end  is  vested,  in  some  of  them,  in  the  ordinary 
power  to  order  courts  of  chauccry  jurisdiction,  that  is  to  say,  in  chan- 
wtatooT*  eery  courts  as  such;  for  instance,  in  Connecticut,* 
minors.  Kentucky  ,8      Maryland,*     Mississippi,^     Tennessee,® 

Virginia,^  and  probably  West  Virginia ;  ®  or  in  courts  of  plenary 
jurisdiction  having  power  for  this  purpose,  as  in  Colorado,®  Dela- 
ware,^^  lowa,^^  Nebraska,^  North  Carolina ;  ^*  or  in  probate  courts, 
or  courts  possessing  probate  jurisdiction,  as  in  most  of  them. 
Some  of  the  States,  also,  give  concurrent,  or  divided,  jurisdiction, 
in  this  respect,  to  probate  and  other  courts.^* 


1  Hodgdon  v.  South.  P.  R.  R.  Co,  75 
Cal.  642,  649. 

s  Gen.  St.  1887,  $  B08. 

«  Gen.  St.  1894,  $  2030 ;  Tyler  v.  Tyler, 
19  8.  W.  (Ky.)  666. 

•  Code,  1888,  Art.  16,  §  48. 
»  Ann.  Code,  1892,  §  2205. 

•  Or  in  County  Court;  Code,  1884, 
S  3388.  It  18  held  that  in  this  State  "  the 
County  Court  has  never  at  any  time  been 
authorized  to  sell  an  infant*8  land  because 
for  his  interest,  or  in  order  to  support  him, 
or  to  prevent  a  multiplicity  of  suits:" 
Trousdale  v.  Maxwell,  6  Lea,  161, 163. 

TCode,  1887,  §2616,2617. 
8  Code,  1891,  ch.  83. 

•  District  Court :  MUls'  Ann.  St  1891, 
§2083. 


»>  Orphans'  Court:  Rev.  Code,  1874, 
p.  580,  §  22. 

u  Circuit  Court:  Ann.  Code,  1888, 
§  2257. 

^  District  Court:  Comp.  St.  1891,  ch. 
23,  §  42. 

IS  Superior  Court:  Code,  1883,  §  1602. 

^*  For  instance,  in  Maine:  Rev.  St. 
1883,  ch.  71,  §  3 ;  Nowell  v.  Nowell,  8  Me. 
220,  222.  Connecticut:  Gen.  St.  1888, 
§§  463,  808.  In  Arkansas  it  is  held  that 
the  statute  conferring  upon  probate  courts 
jurisdiction  to  order  the  sale  of  a  ward's 
lands  for  purposes  of  investment,  did  not 
deprive  the  court  of  equity  of  its  juris- 
diction to  order  the  sale  of  an  infant's 
land  for  his  maintenance:  Shumard  v. 
Phillips,  53  Ark.  87, 43.    In  the  District 
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These  cpurts,  whether  equity,  law,  or  probate  courts,  whenever 
thej  act  in  a  proceeding  to  sell  or  mortgage  the  real  estate  of 
infants,  exercise  a  statutory  power,  and  must  conform 
strictly  to  the  statutory  requirements.   "  It  is  elemen-  Jtrictiy^Sf*™ 
tary,"  says  Chief  Justice  Ruger  of  the  Court  of  Appeals  JSremente! 
of  New  York,  in  reversing  the  judgment    of    the 
Snpreme  Court  in  a  chancery  case,^  "  that  statutory  provisions  in 
derogation  of  the  common  law,  by  which  the  title  of  one  is  to  be 
divested,  and  transferred  to  another,  must  be  strictly  pursued, 
and  every  requisite  thereof  having  the  semblance  of  benefit  to  its 
owner  must  be  complied  with  in  order  to  divest  his  title."  *    The 
power  to  sell  the  inheritance  of  infant  heirs  is  purely  statutory.^ 
Hence,  a  probate  court  has  no  power  to  confer  authority  on  a 
guardian  to  sell  his  ward's  real  estate,  if  the  statute  does  not  con- 
fer such  power,^  at  least  not  without  application  on  behalf  of  the 
infant.^     The  power  of  courts  of  equity  to  relieve  against  the 
defective  execution  of  a  power  created  by  an  individual,  for  the 
purpose  of  carrying  out  the  intention  of  the  creator  of  the  power, 
and  of  the  agent  who  imperfectly  executed  it,  does 

.  i_iJi_  1      R  J  j^j-'  Chancerv  has 

not  enable  these  courts  to  remedy  a  defective  execu-  no  power  to 
tion  of  a  power  created  by  law,  for  they  cannot  a^^^fxTOution 
dispense  with  the  regulations  prescribed  by  the  stat-  CTeatedT'^iaw^ 
ute.^     It  follows,  that  sales  of  realty  belonging  to 
minors,  without  strict  compliance  with  the  law  of  the  land,  are 
nullities,  in  no  wise  affecting  the  title  of  the  minors.^ 

It  is  held  that  the  claimant  of  title  under  such  a  sale  must 
establish,  by  affirmative  evidence,  that  every  require-  purchaser 
ment  of  the  statute  necessary  to  confer  jurisdiction  SveiV^^ow'" 
upon  the  court  to  order  a  sale  of  the  infant's  property  regularity  of 

^  X-      f       ^     t]jg  proceed* 

has  been  complied  with.    Its  jurisdiction  is  made  mg  to  sell. 

of  Columbia,  the  Orphans'  Court,  with  109,  113;  Matter  of  Valentine,  72  N.  Y. 

the  approval  of  the  Circuit  Court  of  the  184,   187.     To  same  effect:    Barrett  v. 

United  States  of  the  District  of  Columbia,  Churchill,  18  B.  Mon.  387,  390;    Strouse 

sitting  in  chancery,  has  power  to  order  the  v.  Drennan,  41  Mo.  289,  290. 

sale  of    real  estate  of  infant  wards  for         *  Filmore  v.  Reithman,  6  Col.  120,  ISO, 

their  maintenance  and  education  :  Thaw  opinion  bj  Elbert,  Ch.  J. 

V.  Ritchie,  136  U.  S.  519,  .540.  *  Summers  v.  Howard,  33  Ark.  490, 

A  Ellwood  r.  Northrup,  106  N.  T.  172,  494 ;  and  see,  to  similar  effect :  Foresman 

185.  ».   Ilaag,  36  Oh.  St.  102,  104;  Perin  v, 

*  Citing  Atkins  r.  Kinnan,  20  Wend.  Megibben,  53  Fed.  86,  96. 
241,    turning  upon  the    validity  of    an  ^  Strong  t^.  Lord,  107  HI.  25,  .32. 

executor's  sale  under  order  of  the  surro-         •  Young  r.  Dowling,  15  111.  481,  483. 
gate,  p.  245  ;  Battell  v.  Torrey,  65  N.  Y.         '  WeUs  v.  Chaffin,  60  Ga.  677  ;  Strouse 

294,  296 ;  Stilwell  v,  Swarthout,  81  N.  Y.  v.  Drennan,  41  Mo.  289,  294. 
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conditional,  and  the  circumstances  upon  which  it  depends  must 
be  made  to  appear  by  proof.^  Where  the  record  shows  that 
the   petition  was   an  application  to  sell,  and  not  to  mortgage, 

the  order  to  mortgage  is  without  jurisdiction  and 
invalidity  of  void.*  So  the  salc  by  one  not  shown  by  the  record 
"*^*'  to    have   been    appointed    guardian  is    not    valid.* 

Where  the  statute  authorized  a  sale  of  the  minor's  real  estate  for 
his  ^'  proper  education "  according  to  his  means,^  a  sale  ordered 
by  the  court  for  the  minor's  support  was  held  unauthorized,  and 
not  to  confer  any  title  upon  the  purchaser ;  ^  and  when  the  statute 
requires  a  report  to  the  court  at  the  next  term  after  the  sale,  the 
approval  of  a  sale  reported  at  the  same  term  when  made  was  held 
beyond  the  jurisdiction  of  the  court,  and  that  no  title  passed 
thereby.^  But  this  rule  was  held  not  applicable  in  a  sale  by  order 
of  the  Circuit  Court,  because  the  latter  was  a  court  of  general 
jurisdiction  whose  judgment  can,  while  that  of  a  probate  court 
cannot,  be  reviewed  by  a  writ  of  error  ;^  and  the  theory  on 
which  the  above  Missouri  cases  were  decided,  in  so  far  as  it  denied 
to  the  judgments  of  probate  courts  the  same  validity  and  collateral 
unimpeachability  as  is  accorded  to  judgments  of  other  courts,  was 
wholly  repudiated  in  the  case  of  Johnson  v.  Beazley,®  and  there- 
after the  approval  during  the  same  term  was  held  to  render  the 
sale  voidable,  but  not  void.®  Where  the  statute  authorized  the 
guardian,  having  notice  of  a  debt  of  his  ward,  to  apply  to  the 
court  "for  an  order  to  sell  so  much  of  the  real  estate  of  such  ward 
as  may  be  sufficient  to  discharge  such  debt  or  demand,"  and  that 
the  order  of  the  court  shall  "  particularly  specify  what  property 
may  be  sold,"  it  was  held  that  an  order  "  to  sell  as  much  of  the 
lands  ...  as  will  satisfy  the  debts"  is  unauthorized  and  void, 
and  the  sale  made  by  the  guardian  in  pursuance  thereof  confers 
no  title  on  the  purchaser,  because  "  the  court,  instead  of  exercis- 
ing its  own  discretion^  .  .  .  has  undertaken  to  delegate  this  dis- 
cretion on  the  guardian  > "  ^^  and  so  a  sale  is  void  if  it  does  not 

1  EUwood  V.  Northrop,  supra.  Mitchell  v.  Bliss,  47  Mo.  353 ;  State  v, 

3  McMannis   v.  Rice,  48    Iowa,  361,  Towl.  48  Mo.  148. 

363.  ^  Castleman  t;.  Relfe,  50  Mo.  583,  588 ; 

s  Higginbotham  v,  Thomas,  9  Kans.  Bobb  v.  Barnimi,  59  Mo.  394,  398 ;   State 

328,  834.  V.  Towl,  supra. 

«  Rev.  St.  Mo.  1845,  ch.  73,  $  22.  ^  65  Mo.  250. 

^  Beal  V.  Harmon,  38  Mo.  435,  438 ;  *  Murray  v.  Pordy,  66  Mo.  606 ;  Heniy 

Blackburn  t;.  Bolan,  88  Mo.  80.  v,  McKerlie,  78  Mo  416,  429. 

^  Strouse  v,  Drennan,  41  Mo.  289, 302 ;  ^^  Lear/  t;.  Fletcher,  1  Ired.  L.  259,  261, 
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appear  that  the  court  ascertained  the  fact  that  a  debt  was  due 
from  the  estate  of  the  ward,  or  if  the  petition  fail  to  allege  that 
the  debt  was  created  by  the  ancestor.^  Sale  of  an  infant's  real 
estate  by  one  who  was  not  legally  appointed  guardian,  no  notice 
having  been  given  to  "  all  persons  interested,"  as  required  by 
statute,  is  void,^  nor  is  it  validated  by  a  statute  confirming  sales 
made  by  order  of  probate  courts  where  there  have  been  "  defects 
of  form,  or  omissions,  or  errors."^  So  a  sale  may  be  avoided 
collaterally  where  the  decree  upon  which  it  is  based  fails  to  show 
upon  its  face  that  the  court  had  jurisdiction  to  make  it.^ 

The  application  for  an  order  of  sale  by  a  guardian  is  usually 
made  to  the  coui-t  under  whose  order  he  received  his  appointment 
But  when  the  court  to  which  application  must  be  saiemustbe 
made  for  an  order  of  sale  is  pointed  out  by  statute,  courThavfng 
no  other  court  possesses  jurisdiction,  and  the  sale  is  JarisdicUon. 
void  when  made  under  the  order  of  such  other  court.^ 

In  the  absence  of  contravening  statutory  provision,  it  is  the 
court  having  jurisdiction  of  the  guardianship  that  has  also  juris- 
diction to  order  the  sale  of  land  of  the  wards  for  their  support  and 
maintenance,  no  matter  where  the  land  may  be  in  the  estate.^ 

§  71.    OrotmdB  on  which  the  Order  to    seU   may  be   granted.  — 

Although  the  statutes  in  a  number  of  States  authorize  the  sale  of 
infants'  real  estate,  for  the  payment  of  debts,  on  the  application  of 
guardians,  it  is  more  usually  the  executor  or  adminis-   „  ,  , 

°  '  "^  Sale  to  pav 

trator  of  the  ward's  ancestor  or  other  relative,  through   debts  usually 

made  bv  eX" 

whom  he  derives  title  by  devise  or  descent,  that  is  ecutororad- 
cailed  on  to  satisfy  creditors.    For  under  English  and  °**°'^^™^^» 
American  statutes  the  real  estate  of  a  deceased  owner  passes  to 
heirs  and  devisees  subject  to  a  power  in  executors  and  administra- 
tors to  defeat  their  title  by  a  sale  for  the  payment  of  debts  in- 
curred by  the  intestate  or  testator  J     Where  the  statute  authorizes 
the  court  to  order  the  guardian  to  sell  his  ward's  real  but  if  debts  of 
estate  for  the  payment  of  his  debts,  and  makes  the  may  i^^made 
proceeds  assets  in  the  guardian's  hands,  the  court  pJop^ro^rde".^"^ 

affirmed  in  Dacket  v.  Skinner,  U  Ired.  L.         *  Starkey  v.  Hammer,  1  Bax.  438. 
431 ;  SpmiU  v.  Davenport,  3  Jones  L.  42,         ^  Spellman  v.  Dowse,  79  111.  66  ;  Fores- 

44.  man  v.  Haag,  36  Oh.  St.  102. 

I  Coffield  V.  McLean,  4  Jones  L.  15.  ^  Matthews  v.  Matthews,  16  S.  (Ala.), 

*  Seaverns  v.  Gerke,  3  Saw.  353,  367,  91,  oyermliug  Tnrnipseed  v,  Fitzpatrick, 

relying  on  Galpin  v.  Page,  18  Wall.  350,  75  Ala.  297,  301. 

364,  and  Frederick  r.  Pacqnette,  19  Wis.         "^  See,  on    this  subject,   Woerner  on 

541.  Administration,  §§  337  et  seq.,  463  et  seq, 
'  Seavems  v.  Gerke,  supra. 
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must,  before  making  such  an  order,  ascertain  the  existence  of 
such  debts,^  and  the  guardian  must  apply  the  proceeds  of  the 
sale  to  the  payment  of  the  debts  according  to  the  same  prior- 
ity as  would  govern  an  executor  or  administrator  in  applying 
personal  assets  to  such  payment ;  ^  so  that  where  a  judgment  was 
obtained  against  an  infant  heir  by  %ci.fa.^  with  a  stay  of  execution  for 
one  year,  during  which  time  another  creditor  commenced  suit  and 
obtained  judgment  against  the  heir  on  a  bond  of  the  ancestor,  and 
issued  a  fi,  fa.  before  the  expiration  of  the  stay,  the  purchaser 
under  it  had  a  better  title  than  one  under  a  fi.  fa.  afterwards 

issued  on  the  firet  judgment.^  The  purpose  for  which 
SoSwbe' "*®  the  sale  is  asked  should  be  stated  in  the  petition  prc- 
pSi^n"  sented  to  the  court,  —  whether  for  the  payment  of 

debts  or  otherwise,  so  that  the  proceedings  may  be 
governed  by  the  respective  statutory  provisions;  and  it  is  held 
that  the  omission  to  state  the  ground  of  the  application  is  fatal  to 
the  validity  of  the  sale,  at  least  in  a  direct  proceeding.^  So  it  is 
provided  in  Maine  that  where  the  sale  is  asked  for  the  payment  of 
debts,  the  order  will  be  refused  if  any  one  will  give  bond  for  the 
payment  of  all  the  debts  alleged;^  and  where  the  application 
is  to  the  Supreme  Court,  it  must  be  accompanied  by  a  certificate 
from  the  Probate  Court,  showing  the  value  of  the  real  estate, 
and  whether  in  its  opinion  the  sale  of  all  or  of  a  part  only  is 
necessary.® 

The  most  usual  ground  on  which  authority  for  sale  of  infants' 
real  estate  is  solicited,  is  the  necessity  to  raise  funds  for  the 
o  1  ,  education  and  maintenance  of  minors,  on  account  of 

Dale  for  sup-  ' 

port  and  edu-    the  insufficiency  of  the  personal  property  or  income 

cation  of  ward.  *       i        .* 

from  the  real  estate  of  the  ward.  Power  is  given  to 
order  the  sale  of  their  real  estate  for  this  purpose  in  perhaps  all 
of  the  States,  coupled,  mostly,  with  the  phrase  "  as  much  thereof 
as  may  be  necessary,"  either  as  an  alternative,  or  as  a  restriction. 
In  Missouri,  where  the  statute  authorized  probate  courts  to  "  order 
the  proper  education  of  minors,  according  to  their  means,"  and  if 

1  Leaiy  v.  Fletcher,  1   Ired.  L.  259;  *  Ryder  v.  Flanders,  30  Mich.  336,  341. 

Ducket    V.    Skioner,    11    Lred.    L.  431;  et  seq.     Bat  DOt  coUateraUj:  Weems  v. 

Pendleton  v.  Traeblood,  3  Jones    L.  96,  Masterson,  80Tex.45.  See  as  to  collateral 

97  ;  SprniU  v.  Davenport,  3  Jones  L.  42.  attacks  post^  §  87. 

3  Marchant  v.  Sanderlin,   3  Ired.  L.  »  Rev.  St.  Maine,  1883,  oh.  71,  §  7. 

501.  6  lb.  §  9. 

«  Ricks  V.  Blount,  4  Dev.  128,  131. 


§  71  GROUNDS  ON  WHICH  ORDEB  TO  SELL  MAT  BE  GRANTED.  237 


the  personal  estate  were  insufficient  or  not  applicable  to  that 
object,  to  order  the  lease  or  sale  of  real  estate,  it  was  held  that  an 
order  to  sell  ^^  for  support  and  maintenance  "  was  void,  and  a  sale 
under  it  conveyed  no  title.^ 

In  most  States  it  is  now  provided  by  statute,  that  the  sale  of  an 
infant's  real  estate  may  also  be  ordered  in  cases  where  it  is  not 
needed  for  the  payment  of  debts,  or  for  the  education  or  mainte- 
nance of  the  infant,  but  where  the  sale  would  be  for  the   _  ,    . 

'  .  Sales  for 

benefit  of  a  ward,  by  investing  the  proceeds  m  mterest-  pemv«8tment 

of  Droceeds 

bearing  bonds,  notes,  and  bills  of  exchange,  mortgage  ' 

security,  or  other  security  in  the  name  of  the  ward,^  or,  as  is  pro- 
vided in  some  States,  for  the  discharge  of  a  lien  or  debt  or  other 
charged  on  the  land,  or  when  the  real  estate  is  subject  p»'P<*~- 
to  waste,  or  dilapidation,^  or  in  anticipation  of  accruing  expenses,^ 
or  if  for  any  reason  it  be  deemed  to  be  for  the  ward's  interest,^  or 
even  for  investment  in  other  real  estate.^  Under  a  statute 
authorizing  the  sale  of  an  infant's  real  estate  '^  whenever  •  .  .  a 
better  investment  of  the  value  thereof  can  be  made,"  a  petition 
setting  forth  that  it  would  be  for  the  interest  of  a  ward  to  convey 
certain  of  his  real  estate  in  part  payment  of  the  conveyance  to 
him  of  a  piece  of  land  was  held  sufficient  to  support  an  order  of 
the  court  to  make  the  exchanged  But  in  Texas,  whose  statutes 
do  not  in  terms  authorize  an  order  for  the  sale  by  a  guardian  of 
land  owned  jointly  by  the  ward  and  another  (although  such 
power  is  given  in  cases  of  administration  of  the  estates  of  deceased 
persons),  it  is  held  that  a  sale  under  an  order  for  the  purpose  of 
partition  is  void,  though  subsequently  approved  with  a  recital  that 
the  sale  was  made  for  the  purpose  of  paying  debts.^  In  Mary- 
land, on  the  other  hand,  where  the  statute  authorizes  the  Chancery 
Court  to  direct  the  sale  of  infants'  lands  if  satisfied  that  it  is  for 


1  Seal  V,  Harmon,  88  Mo.  435,  488; 
Stionse  V.  Drennan,  41  Mo.  289,  291. 

3  As  is  the  case  in  Arkansas,  Missouri, 
and  nnmerons  other  States. 

*  For  instance,  in  Indiana:  Rer.  St. 
1888,  §  2528;  Ohio:  Rev.  St.  1890, 
§  6280;  Tennessee:  Code,  1884,  §  3388; 
Washington :  Hill's  St  &  C.  1891,  $  1144 ; 
Wyoming:  Rev.  St.  1887,  §  2259. 

«  As  in  Maine:  R<^v.  St.  1883,  ch.  71, 

§1. 

•  As  in  Delaware:  Rev.  Code,  1874; 
Miasiisippi:  Annot.  Code,  1892,  §  2205; 


Wisconsin :  Ann.  St.  1889,  §  3996 ;  Wyo- 
ming: Rev.  St.  1887,  §  2259. 

^  As  expressed  by  statute  in  Alabama : 
Code  Civ.  1886,  §  2439 ;  Arkansas :  Rev. 
St.  1894,  §  3613  ;  Connecticut :  Gen.  St 
1887,  §  463  ;  Maine :  Rev.  St  1883,  ch.  71, 
§  1 ;  Maryland :  Code,  1888,  Art.  16.  §  56 ; 
Missouri :  Rev.  St  1889,  $  531 1. 

7  Nesbit  V.  Miller,  125  Ind.  106,  109. 
To  similar  effect:  Morrison  v, Nellis,  115 
Pa.  St  41,  46. 

B  Olassgow  p.  MoKinnon,  79  Tex  1 16. 
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the  infants'  benefit,  and  also,  under  another  section,  whenever  it 
appears  that  partition  cannot  be  made  without  injury  and  loss  to 
the  owners  in  common,  it  was  held  that  a  bill  stating  in  express 
terms  that  the  land  could  not  be  divided  without  loss  and  injury 
to  the  parties  interested,  and  that  it  would  be  for  the  advantage  of 
the  parties  to  have  it  sold,  stated  a  case  under  the  section  empow- 
ering a  sale  for  partition.^  In  Louisiana  the  Probate  Court  can 
make  no  order  to  sell  all  the  real  estate  of  a  deceased,  inherited 
by  minor  and  major  heirs,  to  pay  debts  and  distribute  the  pro- 
ceeds, except  on  proof  that  the  property  cannot  be  divided  in 
kind.2 

That  the  infant  holds  title  to  his  land  in  common  with  adults, 
and  that  the  costs  of  partition  would  be  heavy  in  comparison  with 

the  value  of  the  estate,  has  been  held  sufficient  to 
tioQSDece»-  authorize  a  sale.^  And  so  the  averment  that  the 
^^^'  property  is  unproductive ;  that  the  tenants  occupying 

it  refuse  to  pay  rent,  and  are  cutting  down  and  destroying  trees ; 
that  it  is  subject  to  heavy  taxes  which  would  amount  to  more  than 
the  value  of  the  land  when  the  infant  should  come  of  age,  are 
sufficient  to  invoke  the  power  of  the  court  to  order  a  sale  *  But 
the  anticipation  of  an  increased  income  from  investment  in  per- 
sonal securities  is  not  a  sufficient  motive  to  order  the  sale  of 
improved  farms.^ 

It  was  intimated  in  Arkansas,  that  a  sale  may  be  ordered  to 
reimburse  a  guardian  for  expenses  incurred  by  him  in  the  main- 
tenance of  his  ward.^  In  Alabama  the  Supreme  Court  declined 
to  decide  whether  such  power  existed  in  the  Probate  Court ;  but 
held  that  a  court  of  equity  might  after  his  majority  subject  the 
real  estate  of  the  former  ward  to  sale  to  reimburse  a  guardian  the 
necessary  expenditures  made  by  him  out  of  his  own  means  for  the 
support  of  the  ward ;  and  that  a  reference  is  proper  to  ascertain 
the  most  practical  and  advantageous  method  of  reimbursement^ 

The  statutes  of  many  States  provide  for  the  proof  to  be  made 

1  Benson  v.  Benson,  70  Md.  253,  259.  •  Matter  of  Congden,  2  Paige,  566. 

The  significance  of  the  distinction  lay  in  *  Fitch  v.  Miller,  20  Cal.  352, 384. 

the  fact,  that  in  case  of  a  sale  for  better  ^  Matter  of  Mason,  Hopk.  122. 

investment  a  special  bond  was  required,  ^  Bat  not  after  the  cessation  of  the 

while  there  was  no  snch  requirement  for  guardianship:   Phelps  v.  Buck,  40  AtL 

the  sale  for  partition,  so  that  the  general  219,  223. 

bondsmen  were  liable.  "^  BeUamy  v,  Thornton,  103  Ala.  404. 

>  Succession  of  Dumestre,  40  La.  An. 
671. 
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before  a  court  can  make  the  order  to  sell  for  reinvestment ;  it  is 
held,  that  the  sole  object  of  sueh  proof  is  to  satisfy  the  mind  of  the 
court  as  to  the  propriety  of  a  decree  for  sale,  and  such  decree  will 
not  be  reversed  and  vacated  for  mere  irregularity  in  the  mode  of 
proof .^  But  in  Kentucky,  under  a  statute  requiring  "  that  before 
the  court  shall  have  jurisdiction  to  decree  the  sale  of  an  infant's 
real  estate,  three  commissioners  must  be  appointed  to  report,  and 
must  report,  the  net  value  of  the  infant's  real  and  personal  estate, 
and  the  annual  profits  thereof,  and  whether  the  interest  of  the  in- 
fant requires  the  sale  to  be  made,"  it  was  held  that  a  report  omit- 
ting to  state  that  '^  the  interest  of  the  infant  requires  the  sale  to  be 
made,"  although  stating  that  the  sale  ^^  would  redound  to  the 
interest  of  said  heirs,"  is  not  suflScient  to  authorize  the  sale.^ 

§  72.   "Who  may  obtain  the   Order  to  sell.  —  Neither  a  natural 
guardian,  as  such  merely,^  nor  the  husband  of  an  infant  as  such,^ 
nor  one  who  falsely  represents  himself  to  be  a  guar-  ^^^^^  ^^^  ^ 
dian  that  is  not,*  or  is  shown  by  the  record  not  to  obuined  V  a 
be,®  can  obtain  a  valid  order  or  license  to  sell  the  real 
estate  of  an  infant,  when  the  statute  requires  the  sale  to  be  made 
by  a  guardian.    The  mere  failure  of  the  record  to  show  application 
by  the  guardian  will  not  invalidate  the  proceedings ;  the  court  will 
presume  that  such  ceremony  had  been  complied  with ;  ^  but  the 
sale  by  one  professing  to  act  as  guardian  whose  appointment  is 
absolutely  void,  is  equally  void,  and  passes  no  title  to  the  pur- 
chaser, although  he  bought  in  good  faith,  and  without  actual 
notice  of    any  defect  in   the    guardian's    appointment,  or  his 
authority  to  sell.®      Sales  after  the   majority  of  a 
ward  have  in  some  rare  instances  been  held  valid ;  ^  termiiiation  of 
but,  as  a  rule,  sales  can  be  neither  authorized  ^®  nor  ^"^  **°*  **** 
made  after  cessation  of  the  guardianship,  whether  by  the  death  of 
the  ward  or  otherwise,^ ^  unless  the  guardian  is  by  statute  author- 


1  Gregory  v.  Lenning,  54  Md.  51,  57. 

2  Wells r.  Cowherd,  2  Mete.  (Ky.)614; 
Bell  tf.  Clark,  2  Mete.  (Ky.)  573;  Mat- 
tiugly  17.  Read,  3  Mete.  (Ky.)  524 ;  Watts 
r.  Pond,  4  Mete.  (Ky.)  61. 

*  Shanks  v.  Seamonds,  24  Iowa,  131, 
132 ;  Graham  v»  Honghtalin,  30  N.  J.  L. 
552,  559  et  seq. 

*  Dengenhart  v.  Cracraft,  36  Oh.  St. 
549,  569. 

»  Grief's  Appeal,  101  Pa.  St.  412,  415. 


*  Higginhotham  v.  Thomas,  9  Kaus. 
328 ;  McKee  v,  Thomas,  9  Eans.  343. 

f  Aldrich  V,  Funk,  1  N.  Y.  Supp.  541, 
546,  and  New  York  cases  cited. 

8  Dooley  v.  Bell,  87  Ga.  74,  relying  on 
Bell  ».  Love,  72  Ga.  125. 

•  Wehster  r.  Behinger,  70  Ind.  9,  14. 
^^  Phelps  t7.Bnck,40  Ark.  219,  223. 

^  Robertson  v.  Coates,  65  Tex.  37,  43 ; 
Alford  V,  Halbert,  74  Tex.  346. 


^ 
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ized  to  settle  the  estate  of  the  deceased  ward  without  letters  of 
administration.^  In  Ohio,  the  appointment  of  a  guardian  to  a 
female  under  twelve  years  of  age  expires  by  its  own  limita- 
tion on  the  ward's  reaching  that  age ;  ^  and  it  is  there  held  that 
the  petition  of  such  a  guardian,  or  one  that  has  been  such  a  guar- 
dian, for  the  sale  of  the  ward's  real  estate,  filed  after  she  had 
attained  the  age  of  twelve  years,  as  well  as  all  the  proceedings 
subsequent  thereto,  are  void,  and  convey  no  title.'  In  California 
the  Supreme  Court  expressed  a  doubt  whether  the  legislature  has 
power  to  authorize  the  sale,  by  a  stranger,  of  an  infant's  real 
estate,  and  decided  that  an  act  authorizing  a  person  by  name,  as 
guardian  of  a  minor,  to  sell  his  real  estate,  and  to  execute  a  con- 
veyance, after  confirmation  of  the  sale  by  the  Probate  Court, 
contemplates  the  appointment  of  such  person  as  guardian  by  the 
Probate  Court,  and  the  sale  by  such  person  without  such  previous 
appointment  is  void.* 

Sales  are  in  many  States,  however,  authorized  by  statute  to  be 
made  on  the  application  of  parents,  or  other  suitable  persons,  as 

well  as  of  guardians,  and  courts  empowered  to  direct 
ents,  ofby        the  sales  to  be  made  by  any  proper  person,  condi- 

cr  person.  ^Jqu^^^  generally,  on  their  giving  bond  to  the  Probate 
Court  for  the  faithful  discharge  of  their  functions.  So,  for  in- 
stance, in  Connecticut,*  Delaware,®  Maine,'  Massachusetts,^  New 
York,^  Texas.^®  Where  the  statute  distinguishes  between  guar- 
Cnraton  of  diaus,  as  having  custody  of  the  person,  and  curators, 
Sppiy  for  the  leaving  charge  of  the  estate,  the  latter,  and  not  the 
order.  former,  are  the  proper  parties  to  apply  for  the  sale  of 

the  ward's  real  estate,  and  to  sell  the  same  and  apply  the  proceeds 
to  the  education  of  the  minor.^ 

When  an  infant  becomes  a  ward  in  chancery,  and  it  becomes 


^  Wingate  v.  James,  121  Ind.  69,  73. 
3  Campbell  t;.  English,  Wright,  119. 
s  Perry  v.  Brunard,  11  Ohio,  442. 

•  Paty  V.  Smith,  50  Cal.  153, 158. 
^  Gen.  St.  1887,  §403. 

•  Rev.  Code,  1874,  p.  580,  §  22. 
f  Rev.  St.  1883,  ch.  71,  §1. 

B  Pnbl.  St.  1882,  ch.  140,  §  7. 

•  Bliw'  Code  Civ.  Procedure,  §  2349. 
Application  maj  be  made  by  any  relative 
or  other  person  ;  if  the  ward  is  above  the 
age  of  fourteen  years,  he  most  join  If  the 
application  is  made  to  the  Snpreme  Conrt, 
it  most  be  presented  in  term  within  the 


judicial  circuit  in  which  the  land,  or  a 
part  thereof,  lies.  Application  may,  ac- 
cordingly, be  made  by  a  mother,  as  natural 
guardian :  Matter  of  Whittock,  82  Barb. 
48;  by  the  husband  of  an  infant:  Matter 
of  Lansing,  8  Paige,  265 ;  by  an  uncle, 
though  he  be  a  creditor :  O'ReiUy  v.  King, 
2  Rob.  (N.  Y.)  587,  .593;  see  to  same 
effect :  Battell  v.  Torrey,  65  N.  Y.  294. 

w  Saylor's  Tex.  Civ.  St.  1882,  §§  2572. 
2573.  If  application  is  by  some  one  other 
than  the  guardian,  the  guardian  must  be 
made  a  party :  §  2574. 

11  Duncan  v.  Crook,  49  Mo.  116. 
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necessary  to  sell  his  real  estate,  a  trustee  is  usually  appointed  to 
make  the  sale,  who  is  not  permitted,  without  previous  Trustee  in 
sanction  of  the  court,  to  apply  the  proceeds.^  These  ^'^^'n^^'y- 
trustees  are  agents  or  instruments  of  the  court;  sales  made  by 
them  are  transactions  between  the  court  and  the  purchasers,  and 
as  such  are  regulated  by  all  the  principles  of  equity  applicable  to 
judicial  sales.^ 

§  73.   Notice  of  the  Application  required  to  be  given.  —  Although 
the  proceeding  in  selling  infants'  real  estate  is  in   saieofreai 
some  States  held  to  be  in  reniy  to  which  no  parties  are  proc^din'g  in 
necessary,^  yet  it  is  provided  by  statute,  in  most  of  *"*"*• 
the  States,  that  notice  must  be  given,  so  that  on  the  hearing  of  the 
application  the  court  may  be  informed,  as  far  as  pos- 
sible,  of  the  facts  on  both  sides  of  the  question  of  the  application 
necessity  or  propriety  of  the  sale.     In  proceedings  to  ™"'      ^ 
subject  a  decedent's  real  estate  to  sale  for  the  payment  of  debts, 
in  which  his  creditors  or  executors  or  administrators  are  the 
moving  parties,  the  notice  must  be  given  to  the  heirs  or  devisees, 
whose  property  is  sought  to  be  taken  from  them,  and  whose  rights 
cannot,  therefore,  be  affected  without  giving  them  an  opportunity 
to  be  heard.*     But  when  it  is  proposed  to  convert  the  real  estate 
of  an  infant,  there  seems  but  little  to  be  gained  by  notifying  him 
of  the  proceeding.      Theoretically,  he  has  no  capacity  at  all  to 
judge  of  what  is  best  for  him  or  for  his  estate,  and  to  summon 
him  into  court  is  therefore  an  idle  ceremony  ;  *  practically,  how- 
ever, especially  when  he  is  of  an  age  approximating  majority,  he 
may  suggest  facts  and  views  of  policy  worthy  of  consideration  by 
the  court  in  exercising  its  discretion,  and  he  may  appoint  an 
attorney  to  represent  him.     Hence,  notice  to  the  in- 
fant himself  is  in  some  States  required,  before  the  ' 
court  can  hear  the  application ;  for  instance,  in  Illinois,^  lowa,^ 

1  Tillj   v.  TiUj,  2  Bland,  436,  445.  «  See  Woemer  on  Adm.  §  466. 

3  Bolgiano  v.  Cooke,  19  Md.  375,  391,  *  Barms  o.  Borros,  56  Miss.  92,  98. 

citing  earlier  Maryland  cases.  ^  As  appears  from  Mosgrave  v.  Con- 

«  Mulford  i;.  Beveridge,  78  lU.  455, 458 ;  over,  85  HI.  374. 

Spring  V,  Kane,  86  111.  580,  582  ;  Gager  v.  t  Haws  u.  Clark,  37  Iowa,  355,  857 ; 

Henry,  5  Saw.  237,  244 ;  Thaw  v.  Bitchie,  Lyon  v.  Vanatta,  35  Iowa,  521,  523.     In 

136  U.  S.  519,  548,  holding  that  no  notice  the  absence  of  proof  of  notice,  or  of  a 

is  necessary  where  the  statute   requires  finding  of  the  coort,  that  notice  had  been 

none.    To  same  effect :  Famish  v.  Austin,  served  upon  the  minor  at  least  ten  days 

7  So.  W.  399 ;   Florentine  v.  Barton,  2  before  the  day  of  hearing  the  application, 

Wall.  210,  216;  Myers  v,  McGavock,  58  the   proceedings   are  Toid  :    Rankin    v, 

N.  W.  522,  526.  Miller,  43  Iowa,  11,  21. 

16 


242  LICENSE  FOR  SALE   OF  BEAL  ESTATE  OF  MINORS.  §  73 

Kansas,^  Mississippi,^  New  York,'  Wyoming,*  and  perhaps  others. 
Most  generally,  however,  it  is  made  the  duty  of  the  guardian 

applying  for  the  order  or  license  to  notify  the  next 
kinl  wid  aT*  ^'  of  kin  of  the  ward,  and  all  other  persons  interested 
St?d°*  ^°^^"     ^^  ^^^  matter  (including  such  persons  as  would  be 

either  immediate  or  remote  heii*s  in  case  of  the  in- 
fant's death)  to  appear  and  show  cause  why  the  order  or  license 
to  sell  should  not  be  made.  It  is,  in  substance,  so  provided  in 
California,^  Colorado,*  Connecticut,^  Maine,®  Maryland,^  Mas- 
sachusetts,^^ Michigan,^^  Minnesota,^  Mississippi,^  Montana,^*  Ne- 
braska,^^  Nevada,^*  Oregon,^^  Pennsylvania,^®  Texas,^®  Vermont,*^ 
and  Wisconsin.21  j^  Ohio,  on  the  filing  of  the  petition  for 
the  sale  of  a  ward's  real  estate,  the  court  is  required  to  direct 
to  husband  or  i^otice  to  be  given  to  the  ward's  husband  or  wife,  if 
^'^^^-  he  have  such,  as  well  as  to  all  persons  entitled  as 

1  Gen.  St.  1889,  §  3228.  ?  Qen.  St.  1888,  §  463. 

3  ''It  is  the  well-established  practice  in  »  Re7.  St.  1883,  ch.  71,  §  6. 

chancery  to  give  notice  to    the   minor,  *  Koche  v.  Waters,  72  Md.  264,  270. 

either  by  service  of  process  or  by  publica-  w  Pnbl.  St.  1882,  ch.  140,  §  15. 

tion,  and  then  to  appoint  a  guardian  ad  ^^  HoweU's  St.  1882,  §§  6066,  6086. 

litem;   and  without   snch  notice,  either  i^  Gen.  St.  1891,  §  5784. 

actual  or  constructive,  the  court  has  no  ^^  In  this  State  citation  must  be  issued 

jurisdiction : "  Per  Handy,  J.,  in  McAUis-  and  served  upon  at  least  three  nearest 

ter  V.  Moye,  30  Miss.  *i258,  262;  Rule  v.  relatives  of  the  infant,  and  the  sale  is  void 

Broach,  58  Miss.  552,  555.    But  under  the  unless  such  citation  and  service  are  shown 

statute,  process  for  the  minors  is  held  not  by  the  record  :  Temple  v.  Hammock,  52 

necessary  in  probate  proceedings  for  a  Miss.  360,  366 ;   Fitzpatrick  v.  Beal,  62 

decree    of    sale    of  minors'  real  estate  :  Miss.  244,  248 ;   Moody  v.   McDnfif,  58 

Morton  v.  CarroU,  68  Miss.  699,  citing  Miss.  751. 

earlier  cases.  i*  Code  Civ.  Pr.  1895,  §  3005.    A  copy 

'  In  this  State    a  rule    in  chancery  of  the  order  of  court  directing  the  next 

requires  the  minor,  if  over  fourteen  years  of  kin  to  appear  must  be  served  upon  the 

of  age,  to  join  in  the  application  for  the  next  of  kin  and  all  persons  interested  at 

sale ;  but  it  is  held  that  the  court  may  least  fourteen  days  before  the  day  of  hear- 

waive  this  rule,  and  it  does  not  affect  the  ing,  unless  they  all  consent  to  the  sale  in 

jurisdiction:  Cole  v.  Gourlay,  79  N.  Y.  writing:  §3006. 

527,  535.     But  an  order  of    sale  by  a  "  Comp.  St.  1891,  ch.  23,  §  48.      Same 

surrogate  is  Toid,  if  the  infant  has  not  as  in  Montana.    See  Myers  v,  McGavock, 

been  served  with  notice  before  the  appoint-  58  N.  W.  (Neb.)  522,  527. 

ment  of   a  special  guardian    for    him:  ^  Gen.  St.  1885,  §  573.    Same  as  in 

Pinckney  t*.  Smith,  26  Hun,  524.    And  for  Montana. 

a  sale  by  the  executor  or  administrator,  ^^  Codes  and  Gren.  L.  1887,  §3119. 

notice  is  required  to  all  persons  concerned,  ^  To  all  parties  legally  or  beneficially 

which  cannot  be  waived  for  a  minor  by  a  interested,  to  the  guardian,  and  to  the 

failure  to  make  the  objection  before  the  minor  himself,  or  his  next  of  kin,  at  least 

surrogate,  or  on  appeal  :StilweUt;.Swarth-  thirty  days:    Bright.  Purd.    Dig.  1S83« 

out,  81  N.  Y.  109,  114.  p.  533,  §  126. 

♦  Rev.  St.  1887,  §  2260.  »  Saylor  Civ.  St.  §  2576. 

»  Code  Civ.  Proc.  1885,  §  1782.  »  gt.  1394^  j  2794. 

«  Mills'  Ann.  St.  1891,  §  2083.  ^i  Ann.  St.  1889,  §  8998. 
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next  of  kin  to  the  inheritance,  who  shall  be  defendants  in  the 
proceeding.^  In  some  of  the  States,  the  infant,  if  over  fourteen 
years  of  age,  must  answer  in  person.^ 

Notice  given  by  a  guardian,  pursuant  to  statute,  that  he  will 
apply  to  the  court  for  an  order  to  sell  the  land  of  his  ward  at  a 
certain  term,  does  not  sustain  an  application  made  at 
a  different  term ;  and  if  no  notice  has  been  given  for  ^^y7of  the 
the  term  at  which  the  order  is  made,  the  proceedings  ^™nJoued!" 
will  be  void  for  the  want  of  jurisdiction.^    So  publi- 
cation for  four  weeks,  less  two  days,  where  the  statute  requires 
publication  for  four  weeks,  is  insufficient  to  give  the 
court  jurisdiction  to  make  the  order;  a  sale  under  JJ^t^^luT''' 
such  order  was  held  void.*    But  giving  longer  notice  J^"Sred^  '^"* 
than  is  required  by  the  decree  does  not  invalidate  the 
sale ;  *  and  where  the  statute  requires  publication  "  for  four  weeks 
successively,"  it  is  not  necessary  that  the  publication  be  next  pre- 
ceding the  sale ;  it  will  be  sufficient  if  it  be  for  four  weeks  suc- 
cessively, prior  to  the  sale.®    The  appearance  by  the  heirs  does 
not  cure  the  defect  of  the  omission  to  give  the  notice  required  by 
the  statute;    for  minors  can   waive  no  right.^      But  where   a 
guardian  reports  that  he  was  unable  to  sell  under  an  order  made 
upon  proper  notice,  and  prays  for  an  amendment  of  the  terms  of 
sale  allowing  him  to  sell  on  credit,  it  is  competent  for  the  court  to 
make  such  amendment  without  new  notice.®    Where  a  notice  has 
in  fact  been  given,  its  sufficiency  cannot  be  collaterally 
questioned;^  and  where  the  notice  required  by  the  but  sufficiency 

^  '  1  cannot  be 

statute  to  be  given  before  the  sale  can  be  ordered,  is  questioned 
intended  for  the  protection  of  parties  having  adver-  ^  ^^^  y- 


1  Rev.  St.  1890,  §  6282. 

3  So  in  Tennessee  :  Code,  1884,  §  4056; 
Virginia:  Cooper  v.  Hepbnm,  15  Gratt. 
551,  565. 

*  Knickerbocker  v.  Knickerbocker,  58 
111.  399;  Haws  v.  Clark,  37  Iowa,  355; 
Lyon  V.  Vanatta,  35  Iowa,  521,  524. 

*  Mohr  V.  Tulip,  40  Wis.  66,  76.  This 
was  the  case  of  a  lunatic ;  and  was  in 
effect  overruled  by  the  Supreme  Court  of 
the  United  States  in  Mohr  v.  Manierre, 
101  U.  S.  417,  on  the  ground  that  the 
notice  required  was  for  the  protection  of 
the  lunatic,  and  not  essential  to  give  the 
court  jurisdiction.  It  was  overruled  on 
the  same  ground  by  the  Supreme  Court  of 


Wisconsin  in  Mohr  v.  Porter,  51  Wis.  487, 
adopting  the  view  of  the  Supreme  Court 
of  the  United  States. 

«  Morton  v.  Carroll,  68  Miss.  699,  702. 

•  Walker  v.  Goldsmith,  14  Oreg.  125, 
145. 

7  Kennedy  v.  Gaines,  51  Miss.  625, 629. 

8  Reid  r.  Morton,  119  lU.  118,  132. 

•  Cooper  V,  Sunderland,  3  Iowa,  114, 
136  ;  Sheldon  v,  Wright,  5  N.  Y.  497,  514; 
Borden  v.  State,  11  Ark.  619;  Dexter  v, 
Cranston,  41  Mich.  448,  451 ;  Bunce  v, 
Bunce,  59  Iowa,  533,  535 ;  Howbert  v. 
Heyle,  47  Kans.  58,  63 ;  Stampley  v.  King, 
51  Miss.  728,  730;  Hamiel  v,  Donnelly, 
75  Iowa,  93. 
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sary  interests  in  the  propeiiy,  the  party  for  whose  benefit  the  sale 
was  made,  cannot  object  to  its  validity  for  the  want  of  proper 
notice.^  The  return  of  a  sheriff  "summoned"  or  "executed" 
may  be  a  sufficient  return  under  the  requirements  of  a  statute,* 
but  if  the  sheriff  attempt  to  show  how  he  had  executed  the  sum- 
mons, and  in  doing  so  shows  that  he  has  not  complied  with  the 
directions  of  the  law,  such  service  is  insufficient.^  An  affidavit 
of  publication,  made  by  the  book-keeper  of  the  newspaper,  instead 
of  the  printer,  foreman,  or  clerk,  as  required  by  statute,  is  not 
evidence  of  the  publication,  if  objected  to  in  time,  but  where  it  is 
introduced  without  objection,  and  no  assignment  of  error  is  based 
thereon,  it  cannot  be  permitted  to  be  objected  to  for  the  first  time 
on  appeal.*  An  affidavit  by  the  proprietor  is  sufficient,  although 
the  statute  requires  one  by  the  "  printer  "  or  "  foreman  "  of  the 
newspaper  in  which  publication  has  been  made ;  ^  but  recital  in 
the  order  of  sale  that  it  appeared  to  the  judge  "  that  the  notice 
had  been  published "  in  a  newspaper  named,  is  no  sufficient 
evidence  of  the  publication.® 

It  was  held  in  Mississippi  that  a  chancery  decree  for  the  sale  of 
a  minor's  land  cannot  be  impeached  collaterally,  if  the  order  ap- 
pointing a  guardian  ad  litem  recites  that  summons 
notice  cannot     ^as  duly  cxecutcd  ou  the  minor,  although  the  only 
Miia?eraify.       summous  showu  by  the  record  was  served,  not  on 

him,  but  on  a  person  erroneously  styled  his  guar- 
dian.^ Proof  by  affidavit  of  the  person  having  served  it,  though 
not  an  officer,  is  sufficient  proof  of  service  of  notice.® 

§  74.  Requirements  of  the  Petition  for  the  Order  of  8ale.  — 
Where  the  sale  is  sought  to  be  effected  through  the  chancery 
Sales  by  courts  powers  of  a  court  possessing  jurisdiction  for  this  pur- 
governed^iS^  posc,  the  proceeding  will,  of  course,  conform  to  the 
chancery  rules,  pulcs  govcming  bills  in  equity,  unless  the  statute 
authorizes  a  different  course.^     Sales  through  the  medium  of 


1  Mohr  w.  Manierre,  101  U.  S.  417; 
Mohr  V.  Porter,  61  Wis.  487. 

^  Bnrras  v.  Burros,  56  Miss.  92,  94, 
overruling  (p.  96)  Mundy  r.  Calvert,  40 
Miss.  181. 

•  Burrufl  r.  Bnmis,  56  Miss.  92,  96. 

•  Schlee  v,  Darrow,  65  Mich.  362, 373. 
^  Reynolds  r.  Schmidt,  20  Wis.  374, 

381. 

•  Gibbfl  V,  Shaw,  17  Wis.  197,  201. 


7  Cocks  V.  Simmons,  57  Miss.  183. 

*  Howbert  v,  Heyle,  47  Kans.  58. 

*  That  the  sale  of  infants'  real  estate 
may  be  ordered  by  a  chancery  court  in  a 
proceeding  on  petition,  as  well  as  by  biU, 
is  held  in  several  States :  Elrod  v.  Lan- 
caster, 2  Head,  571,  576;  Winchester  v. 
Winchester,  1  Head,  460,  490,  reviewing 
earlier  Tennessee  cases ;  Skinner's  Heirs, 
2  Dev.  &  B.  £q.  71. 
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courts  of  probate  jurisdiction  are  in  all  the  States  goyerned  by 
statutory  regulations.  In  most,  but  not  in  all,  in-  j  ,  ^^ 
stances  the  statute  does  not  distinguish  between  sales  courts  by  stat- 
for  the  payment  of  debts,  for  support  and  education 
of  the  infant,  or  for  a  more  profitable  investment  of  the  proceeds 
so  as  to  require  a  difference  in  the  method  of  proceeding.  Where 
such  distinction  exists,  it  is  necessary  that  the  par-  Reason  for  the 
ticular  purpose  for  which  the  sale  is  asked  should  be  Stated*hi"'the* 
specifically  stated  in  the  petition.^  It  is,  indeed,  safest  P^^i^*®"*- 
to  recite  the  true  reason  upon  which  the  necessity  or  propriety  of 
the  sale  is  based,  whether  this  is  required  in  express  terms  by  the 
statute  or  not.  It  is  held  that  the  petition  must  set  forth  the 
true  condition  of  the  estate,  and  the  existence  of  one  or  more  of 
the  exigencies  authorizing  the  court  to  make  the  order  of  sale.^ 
The  petition  must  affirmatively  show  that  the  ward  resides  in 
the  county  where  it  is  filed,  though  the  estate  be  in  a  different 
county.*  But  if  it  appear  that  the  court  which  made  the  order 
had  jurisdiction  of  the  subject-matter  and  of  the  Notcoiuter- 
ward  whose  property  was  sold,  then  a  mere  defect  fo^-^omiMion^of 
or  informality  in  the  petition,  in  not  setting  forth  details. 
specifically  the  matters  required  by  the  statute,  does  not  de- 
prive the  court  of  jurisdiction,  if  it  show  substantial  reasons 
for  a  sale.^  If  the  petition  states  a  valid  ground  for  the  sale, 
it  is  not  rendered  insufficient  by  the  insertion  of  another  insuf- 
ficient ground.*  A  petition  not  reciting  all  the  facts,  nor  con- 
taining an  accurate  description  of  the  real  estate,  is  not  for  that 
reason  void  on  its  face,®  or  collaterally  assailable.^  If  the  court 
hold  a  defective  petition  sufficient  to  authorize  an  order  of  sale, 
it  may  be  error,  but  does  not  affect  the  jurisdiction.®    So,  if  the 

1  See  ante,  §  71.  «  Walker  v.  Goldsmith,  14  Oreg.  125, 

s  Fitch   V.   Miller,  20  Cal.  352,  882 ;  148. 
Young  V.  Lorain,  11  Dl.  624,  636 ;  Lidner         «  Stnart  v.  Allen,  16  Cal.  473,  503. 
r.  Holmes,  2  Ind.  629 ;  Nichols  v.  Lee,  10         7  Toong  v.  Lorain,  11  IlL  624,  637. 
Mich.  626,  529.  8  Worthington  v.  Dunkin,  41  Ind.  515, 

"  Lovd  r.  Malone,  23  HI.  43,  47.  521  (it  is  so  announced  in  the  syllabus  of 

*  McKeever  r.  Ball,  71  Ind.  398,  405 ;  the  reporter,  but  the  case  was  decided 

Howbert  v.  Heyle,  47  Kans.  58, 62  ;  Meikel  under  a  statute  directing  that  such  sale 

V.  Borders,  129  Ind.  529;  Ryder  i;.  Wood,  shall  not  be  avoided  for  any  irregularity 

8  N.  Y.  Snpp.  421 ;  Schaale  v.  Wasey,  70  or  defect  in  the  proceeding,  under  certain 

Mich.  414,    citing    numerous    Michigan  conditions  held  to  exist  in  the  case,  p.  520) ; 

cases,  417 ;  Satcher  v.  Batcher,  41  Ala. 26,  to  similar  effect:  Dequindre  v.  Williams, 

39,  approved  and  followed  in  Smitha  v,  31  Ind.  444,  455;   Nesbit  v.  Miller,  125 

Flonrnoy,  47  Ala.  345,  359 ;   Wright  v,  Ind.  106,   109 ;   Weems  v.  Masterson,  80 

Ware,  50  Ala.  549,  557 ;  Bunco  v.  Bunce,  Tex.  45,  53,  citing  earlier  Texas  cases. 
59  Iowa,  533,  537* 
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petition  contains  the  statement  of  facts  upon  which  the  statute 
authorizes  the  sale,  the  jurisdiction  is  not  affected  bj  the  fact, 
that  some  of  the  statements  are  untrue.^  It  has  also  been  held, 
that  the  petition  is  merely  the  means  of  procuring  process  and 
of  presenting  the  particular  ground  on  which  a  decree  of  sale  is 
asked,  and  although  the  statute  provide  that  the  petition  shall 
be  verified  by  oath,  it  is  not  necessary  to  a  valid  exercise  of  the 
power  of  the  court  to  decree  a  sale,  that  the  petition  should  be 
sworn  to ;  *  but  in  most  States  the  statutes  prescribe  with  great 
minuteness  what  must  be  stated  in  the  petition,  requiring  it,  gen- 
Petition  most  crally,  to  be  sworn  to,  and  it  is  said,  that  although 
stotiT^y  re-  there  be  no  express  provision  to  the  effect,  yet  it 
and  bTIn*''  must  uccessarily  be  in  writing  and  made  part  of 
writing.  the  record  of  the  case.^ 

It  is  held  that  where  an  order  of  sale  is  based  upon  a  petition 
appearing  of  record,  which  prays  for  the  order  on  an  illegal 
ground,  there  is  no  room  for  the  presumption  which  might  arise 
if  the  order  stood  alone,  that  some  legal  cause  had  been  made 
known  to  tlie  court  upon  which  the  order  was  based  ;  such  a  pre- 
sumption cannot  be  indulged  against  proof  appearing  affirmatively 
on  the  record,  and  not  impeached  by  the  order  itself.* 

The  petition  must  set  out  a  description  of  all  the  real  estate  of 
the  ward ;  ^  the  order,  based  upon  the  petition,  must  be  in  itself 
„  ,  ^     .^     sufiicient,  the  land  to  be  sold  must  be  described  so  as 

Must  depcnbe 

the  real  estate,  to  make  it  definite  and  certain  without  reference  to 
Misdescription  extraucous  matter.®  But  a  misdescription  does  not 
deprive  the  court  of  jurisdiction,  or  make  the  sale  ab- 
solutely void.^  And  so  it  is  held  that  the  validity  of  a  sale  is 
not  affected  by  the  circumstance  that  it  does  not  affirmatively  ap- 
pear on  the  record  that  the  guardian  had  presented  a  petition 
asking  for  such  an  order ;  ®  and  in  California,  that  while  a  peti- 

1  Lynch  v.  Kirbj,  36  Mich.  238,  241.  respect  the  petition  conforms  to  the  stata- 

^  Williamson  ».  Warren,  55  Miss.  199,  tory  requirement. 

202;   Hamiel  v.  Donnelly,  75  Iowa,  93,  '^  HiU  ».  WaU,  66  Cal.  130,  132,  relying 

95.  on  Crosby  v.  Dowd,  61  Cal.  557,  601  (this 

^  Dictnm  by  Maxwell,  Ch.  J.,  in  State  latter  case  tnrniug  npon  the  safficieucy  of 

V.  Dodge  Co.,  20  Neb.  595,  602.  the  description  in  a  mortgage  songht  to  bo 

♦  Glassgow  V.  McKinnon,  79  Tex.  116,  foreclosed). 

117,  relying  on  Withers  v.  Patterson,  27  ^  Mauarr  i;.  Parrish,  »«/>ra  ;  Robertson 

Tex.  491,  496.  V.  Johnson,  57  Tex.  62, 64,  on  the  authority 

*  Mauarr  v.  Parrish,  26  Oh.  St.  636,     of  Wells  ».  Polk,  36  Tex.  120,  126. 

639,  holding  that  until  the  contrary  is  ^  Robertson  v.  Johnson,  57  Tex.  62, 
shown  the  conrt  most  presume  that  in  this    64. 
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tion  for  the  purpose  of  educating  and  maintaining  the  ward  must 
state  the  condition  of  the  ward's  whole  estate,  real  and  personal ; 
yet  if  on  the  ground  of  expediency  for  better  investment  of  the 
proceeds,  it  need  only  to  show  the  condition  of  the  estate  to  be 
sold,  and  in  such  case  the  omission  to  describe  the  personal  estate 
will  not  affect  the  question  of  jurisdiction.^ 

§  75.    "What  Interest  in  Lands  of  Minors  may   be   sold.  —  The 

powers  of  courts  of  chancery  to  order  the  sale  of  real  estate  of 
infants,  where  such  power  is  inherent  in  them  and  Distinction  b©- 
not  derived  under  a  statute,  is  distinguishable  from  ^^een  powere 

,  ^  of  chancery 

that  exercised  by  probate  courts,  or  by  chancery  courts  and  of  probate 
in  such  States  in  which  their  jurisdiction  is  held  to  be  sale  of  real 
granted  by  the  legislature.     In  the  latter  case  the  ^^^' 
power  so  delegated  must  be  exercised  in  strict  conformity  with 
the  statutory  requirements ;  in  the  former  the  courts  act  in  ac- 
cordance with  equitable  principles,  untrammelled  by  statutory  re- 
strictions.^   Thus,  while  they  have  inherent  power  to  order  the 
sale  of  equitable  interests  of  minors  in  real  or  personal  prop- 
erty,® and  may  be  empowered  by  statute  to  compel  infants  seized 
or  possessed  of  lands  in  trust  for  others  to  convey  them  to  other 
persons  in  such  manner  as  the  court  may  direct ;  ^  yet  if  they 
derive  their  powers  from  a  statute,  they  are  bound  by  its  pro- 
visions to  the  same  extent  as  probate  courts  in  order-  ch^„j.gry 
inff  the  sale  of  real  estate  of  minors.     Tlie  sale  of  courts  g6v- 

emed  by  stat- 

such  in   accordance  with   the  order  of  a   chancery  utorycon- 

...       .1  .   .  ^         J      •  J         ditions. 

court  contrary  to  the  provisions  of  a  devise,  under 
a  statute  excepting  property  so  held  from  the  grant  of  power  to 
the  court,  is  utterly  void,  passing  no  title  by  the  deed  given  in 
accordance  therewith.^  A  sale  of  land  of  which  the  minors  are 
not  seized,  is  without  jurisdiction  of  the  Chancery  Court  ordering 
it,  and  for  that  reason  void.^    So  it  was  held  in  a  nisi  prius  case, 

^  Smith  V.  Biscailaz,  83  Cal.  344,  346.  cree  to  complete  a  sale  coyenanted  by  an 

^  Hurt  17.  Long,  6  Pickle,  445,  449.    As  ancestor :  EUison,  in  re,. 5  Johns.  Ch.  261 . 

to  inherent  chancery  power  over  the  real  And  for  the  conveyance  of  land  held  by 

estate  of  infants,  see  ante,  §  68.  an  infant  trustee,  nnder  order  of  the  court 

*  Per  Senator  Verplanck  in  Cochran  v,  of  chancery,  the  cestui  que  trust  must  pay 

Van  Surlay,  20  Wend.  365,  380 ;  Wood  v.  the  costs :   Sntphen  v.  Fowler,  9  Paige, 

Mather,  38  Barb.  473,  482 ;  Anderson  v.  280,  282. 
Mather,  44  N.  Y.  249, 260.  «  Rogers  i;.  Dill,  6  Hill  (N.  Y.),  415, 

^  Anderson  i;.  Mather,  44  N.  Y.  249,  417 ;  MuUer  r.  Strappman,  6  Abb.  N.  C 

259.    But  infants  will  not  be  compelled  to  343,  348. 
enter  into  any  personal  covenant  in  a  de-         ^  Baker  v.  Lorillard,  4  N.  Y,  257,  266. 
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that  a  sale  of  land  of  which  the  infant  owner  was  seized  neither 
in  deed  nor  in  law  is  void,  because  estates  in  expectancy  and  in 
remainder  cannot  be  sold  under  a  statute  authorizing  the  sale  of 
land  of  which  the  minor  may  be  seized  or  entitled  to  a  term 
of  years ;  ^  but  on  appeal  tliis  view  was  overruled  by  the  court  of 
.,^  ,  .  last  resort  in  New  York,  holding  that  the  term  "  real 

"Beat  estate  *  " 

includes  all  in-  estate"  iucludcs  cvcry  freehold  estate  and  interest 
in  lands,  and  that  ''  a  right  of  present  enjoyment 
of  an  estate,  or  an  actual  possession,  either  by  a  termor  or  other- 
wise, is  not  necessary  to  a  seizin  when  there  is  a  fixed  vested 
right  of  future  enjoyment,  that  is,  when  there  is  a  vested  re- 
mainder or  reversion."  ^  Jq  a  subsequent  case  the  power  of  the 
court  to  order  the  sale  of  an  infant's  real  estate  was  extended 
to  a  contingent  remainder.^  In  the  absence  of  such  statutory 
restrictions  probate  courts,  as  well  as  courts  of  chancery,  may 
order  the  sale  or  mortgage  of  reversionary  interests  of  minors ;  * 
Chancery  and  the  impossibility  of  carrying  out  the  provisions  of 

S?inaiimot*be*  ^  wiU  is  held  to  confer  jurisdiction  on  a  chancery 
carried  out.  court  for  decreeing  the  sale  of  real  estate  devised 
to  minors,  although  the  will  directs  that  no  sale  take  place  until 
the  youngest  attains  majority.^  That  a  lien  existed  on  the  prop- 
erty sold,  does  not  affect  the  validity  of  the  sale,  even  in  a  direct 
attack,  although  the  purchaser  obtained  an  order  to  have  the 
purchase  price  retained  in  court  to  meet  an  alleged  incumbrance 
on  the  land,  without  appointment  of  a  guardian  ad  litem.^  Or- 
Saies  invalid  diuarily,  the  rights  of  persons  having  no  notice  of  the 
Mnl"haJing  no  ®^'®  ^^  ordcr  of  salc  are  not  thereby  affected  ;  ^  hence, 
notice.  ^  Sale  of  lauds  by  order  of  the  Chancellor,  by  virtue 

of  an  act  authorizing  the  sale  of  lands  limited  over  or  in  con- 
tingency, only  conveys  the  estate  of  persons  having  vested  or 
contingent  estates  in  such  lands,  and  who,  by  the  statute,  are 
required  to  have  notice  of  the  proceedings ;  the  rights  of  incum- 
brancers are  not  aflfccted.® 

1  Jenkins  v.  Fahey,  11  Hun,  351,  353 ;  »  Southern  Marble  Co.  r.  StegaU,  15 
Baker  u.  LoriUard,  «ttpro.  South  E.  Rep.  (Ga.)  806;  Bakestraw  v. 

2  Jenkins  v.  Fahey,  73  N.  Y.  355,  862.  Hakestraw,  70  Ga.  806 ;  Sharp  v,  Findley, 
To  same  effect:   Cooper  v.  Hepburn,  15  71  Ga.  654,  663. 

Gratt.  551 ;  BeU  v.  Clark,  2  Mete.  (Ky.)  •  Hurt  u.  Long,  6  Pickle,  445,  463. 

673,  575  ;  Thaw  v.  Bitchie,  136  U.  S.  519,         ^  As  to  the  necessity  of  notice,  see  ante^ 

545.  §  73. 

«  Dodge   ».  Stevens,  105  N.  Y.  585,  »  Cool  v,  Higgins,  23  N.  J.  Eq.  308. 

588.  811. 

*  Foster  v.  Young,  35  Iowa,  27,  40. 
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It  is  a  well-known  rule,  applicable  in  law  as  well  as  in  equity, 
that  the  interests  of  parties  not  before  the  court  will  not  be  bound 
by  the  judgment  or  decree  rendered  by  such  court.  Hence,  it  has 
been  held  that  chancery  courts  have  no  power  to  affect  the  title 
of  unborn  children.^  But  in  respect  of  possible  parties  not  in  esse, 
—  where  the  interests  of  the  parties  in  being  require  a  decree 
which  will  completely  and  finally  dispose  of  a  subject-matter  in 
litigation,  —  convenience,  necessity,  and  justice  require  the  appli- 
cation of  the  doctrine  of  representation  as  an  exception  to  the 
general  rule.  Such  persons  cannot,  of  course,  be  brought  before 
the  court;  and  to  require  that  the  rights  of  all  the  parties  in 
being  should  be  required  to  await  the  possible  birth  of  new  claim- 
ants until  the  possibility  of  such  birth  has  become  extinct  would 
not  only  be  highly  inconvenient,  but  positive  injustice,  involving, 
it  may  be,  the  sacrifice  of,  or  heavy  loss  to  the  interests  of  all  con- 
cerned, including  the  possible  claimants  not  in  esse.  Hence,  such 
parties  not  in  being  are  bound  by  the  decree  affecting  a  trust 
estate  for  the  benefit  of  certain  persons  and  their  children,  born 
or  to  be  bom,  rendered  by  a  court  of  competent  jurisdiction  in  a 
suit  to  which  the  trustee  and  all  living  beneficiaries  are  parties.^ 
So  the  court  has  power  to  bar,  by  its  decree,  the  interests  of  un- 
born contingent  remainder-men,  and  of  contiugeut  remainder- men 
residing  abroad,  whose  names  and  places  of  residence  are  un- 
known.^ The  interest  of  unborn  remainder-men  is  contingent, 
since  the  condition  upon  which  they  take  may  never  happen  ;  and 
contingent  remainder-men  are  not  necessary  parties  in  proceed- 
ings affecting  the  title  to  the  estate,  being  represented  by  the 
intervening  owners.* 


1  Downin  v.  Sprecher,  35  Md.  474, 479. 
By  a  statate  passed  in  1 862,  however,  courts 
of  equity  were  authorized  to  decree  the 
sale  of  real  estate,  in  a  proper  case,  and  it 
was  provided  that  such  sale  should  bind 
all  parties  in  esse  or  bom  thereafter :  Rie- 
man  v.  Von  Kapff,  76  Md.4I7.  A  similar 
view  to  that  held  in  Downin  v.  Sprecher 
was  suggested  as  possible,  but  not  an- 
nounced, in  Baker  v.  Lorillard,  4  N.  Y. 
257,  266.  So  the  sale  of  land  by  a  guar- 
dian, which  land  was  held  by  a  trustee, 
passes  no  title:  Penniman  r.  Sanderson, 
13  AUen,  193. 

«  Hale  V.  Hale,  146  HI.  227,  259 ; 
Franklin  Savings  Bank  v.  Taylor,  53  Fed. 


B.  854,  867  et  seq. ;  Beinders  v.  Koppel- 
mann,  68  Mo.  482,  501,  approved  and  fol- 
lowed in  Sikemeier  v,  Galvin,  124  Mo. 
367,  371 ;  Miller  v.  Texas  RaUway,  132 
U.  S.  662,  671  et  seq. ;  Faulkner  v.  Davis, 
18Gratt.  651,  ^^  et  seq. 

«  Bofil  V.  Fisher,  3  Rich.  Eq.  1,7,  rely- 
ing on  the  case  of  Giffard  v.  Hort,  1  Sch. 
&  Lef .  386,  408,  in  which  Lord  Redesdale 
said  that  ''this  is  now  considered  the 
settled  rule  of  courts  of  equity,  and  of 
necessity." 

«  Temple  0.  Scott,  143  Dl.  290.  295,  re- 
viewing many  authorities;  Bailey  v. 
Hoppin,  12  R.  L  560.  See  also  McCamp- 
bell  V.  Mason,  151  HL  500,  510. 
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There  seems  to  be  no  substantial  reason  why  any  interest  of  a 
minor  in  any  kind  of  property  should  not  be  subject  to  be  sold,  if 
An  interest  ^  court  of  Competent  jurisdiction  finds  such  a  sale  to 
in  lands  of  a     bc  ucccssary  for  the  education,  maintenance,  or  well- 

mmormaybe  j?  xi_  •  i         ta    •  i_-      ^-         j.  i 

ordered  sold,  if  being  of  the  miuor.^  It  IS  no  objection  to  such  a 
necessary.        ^^^^^  ^j^^^  ^j^^  minor  owus  an  undivided  title  only,  and 

that  the  other  owners  of  the  undivided  tract  refuse  to  sell.^  That 
equitable  as  well  as  legal  estates,  in  possession  as  well  as  in  ex- 
pectancy, reversions,  remainders,  <fec.,  may  be  sold,  under  order 
of  a  court  having  jurisdiction,  if  such  sale  appear  to  be  necessary 
or  beneficial  to  the  infant  owner,  seems  to  follow  from  what  has 
been  above  stated.^ 

But  it  may  be  unwise  to  sell  the  real  estate  of  a  minor  in  a 
case  where  a  serious  question  of  title  may  be  raised ;  it  might 
deter  bidders,  and  result  in  a  sacrifice  of  the  property.  An  order 
to  sell  under  such  circumstances  will  be  revoked  on  the  motion 
of  a  party  in  interest* 

The  peculiar  nature  of  a  minor's  interest  in  the  homestead  of  a 
deceased  parent  gives  rise  to  some  doubt  touching  the  power  of 
Donbt  as  to  probate  courts  to  order  the  sale  of  such  homestead 
teresuf*^  *"  rights.  In  so  far  as  the  minor's  interest  in  the  de- 
minors,  scended  homestead  is  considei*ed,  apart  from  his  prop- 
erty in  the  land  as  such  without  reference  to  its  character  as 
homestead,  it  cannot  in  an  absolute  sense  be  said  to  be  an  estate 
in  land ;  the  law  creating  the  homestead  right  leaves  the  fee 
intact,  its  purpose  being  to  secure  a  homestead  for  the  surviving 
family :  so  long  as  the  property  serves  this  purpose,  the  minor's 
interest  retains  this  peculiar  character,  and  is  within  the  protec- 
tion of  the  law  exempting  it  from  sale,  and  from  the  claims  of 
adult  heirs  or  devisees ;  but  this  character  is  lost  by  abandon- 
.  ,.   ment  or  surrender.^    The  object  of  the  law  being  to 

Policy  to  hold  r  i        i.       . 

homestead        sccurc  a  fixcd  liomc  f or  the  family,  ^^  it  is  not  the 

policy  of  the  law,"  says  Jackson,  J.,  in  Whittle  v. 


1  Bolgiano  v.  Cooke,  19  Md.  375,  S93. 

2  Gilmore  v.  Rodgen,  41  Pa.  St.  120, 
128. 

'  "There  is  the  same  reanon  for  sub- 
jecting estates  of  infants  in  remainder  or 
reversion  to  the  jorisdiction  of  the  court, 
and  authorizing  a  sale  when  the  interests 
or  necessities  of  the  infant  require  or  make 
a  sale  expedient,  as  estates  in  actual  pos- 


session : "  Jenkins  v.  Fahej,  73  N.  Y.  355, 
364,  approved  in  Dodge  v.  Stevens,  105 
N.  Y.  585,  590,  which  reverses  a  decision 
of  the  lower  court  (40  Hun,  443, 450)  that 
a  mere  possibility  of  an  estate  in  an  infant 
cannot  be  sold. 

«  Moore's  Minors,  9  Phila.  326. 

ft  Black  V.  Curran,  14  Wall.  463 ;  Hicks 
u.  Pepper,  1  Baxt.  42, 45. 
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Samuels,^  "  to  encourage  the  alienation  of  that  home."  ^  It  would 
follow  from  this  aspect  of  the  question,  that  in  the  absence  of 
statutory  authorization  courts,  —  at  least  probate  courts  —  have 
no  power  to  authorize  the  sale  of  a  minor's  homestead  rights, 
since  the  operation  of  the  sale  would  be  to  destroy  the  purpose 
of  the  law.  Under  a  sale  by  order  of  the  Probate  Court  "  sub- 
ject to  the  homestead  exemption  for  the  benefit  of  the  family," 
the  purchaser  becomes  the  owner  in  fee  of  the  whole  tract,  sub- 
ject to  the  homestead  exemption  descending  to  the  minor  chil- 
dren, upon  the  termination  of  which,  by  the  majority  of  the 
youngest  child  of  the  deceased,  he  is  entitled  to  the  statute  of 
possession  of  the  whole.^  This  view  of  the  inalien-  ^^'°°*«- 
able  nature  of  the  homestead  exemption  may  be  affirmatively 
expressed  by  statute,  as  it  has  been  in  Illinois.^ 

On  the  other  hand,  the  homestead  right  descending  to  the 
widow  and  minor  children  is  not  an  exemption  merely,  but  an 
affirmative  right  which  possesses  the  quality  of  an  poiicy  to  sub- 
estate,  and  is  not  conditioned  upon  the  occupancy  by  j^mStead  * 
the  widow  or  children,  as  is  the  case  of  the  home-  "s^^^  ^  ^®- 
stead  exemption  during  the  lifetime  of  the  parents.*  If  such 
estate  be  sold  by  order  of  a  probate  court  to  pay  debts  of  the 
deceased  owner,  the  sale  is  subject  to  the  homestead  rights  of 
the  widow  and  minor  children,  and  the  purchaser  is  liable  to 
account  to  them.  The  death  of  the  widow  before  the  majority 
of  the  minors  does  not  deprive  them  of  their  homestead  right,^ 
nor,  of  course,  can  the  sale  under  a  foreclosure  of  a  mortgage 
given  by  the  widow  have  such  effect."  Since  the  minors  would 
have  the  right  to  recover  in  ejectment,  if  deforced  of  their  home- 
stead right,  against  the  widow's  vendee,®  they  could  recover  rents 
and  profits  by  way  of  damages ;  and  they  are  entitled  to  receive 

^  54  Ga.  548,  550.  homestead  nntil  the  youngest  child  shall 

^  The  case  accordingly  decides  that  the  become  tweuty-one  years  of  age,  and  nutil 

sale  of  the  homestead  by  a  widow,  the  the  death  of  snch  widow."    General  Laws 

executor  of  the  deceased  husband  consent-  111.  1857,  p.  576,  §  1. 

ing  thereto  and  joining  in  the  deed  under  ^  Hufschmidt  v.  Gross,  112  Mo.  649 

authority  given  by  the  will,  the  ordinary  656;   West   v.  McMullen,  112  Mo.  405, 

approving  snch  sale,  conveyed  no  title  to  411,  citing  earlier  Missouri  cases  and  dis- 

the  purchaser.  approving  Kaes  t>.  Gross,  92  Mo.  647. 

>  McCaleb  v.  Burnett.  55  Miss.    83.  >  Canole  u.  Hurt,  78  Mo.  649. 

*  **  Such  exemption  shall  continue  after  7  Eochling    v.    Daniel,  82    Mo.    54 ; 

the  death  of  such  householder,  for  the  Rogers  v.  Mayes,  84  Mo.  520. 

benefit  of  the  widow  and  family,  some  or  ^  Roberts  v.  Ware,  80  Mo.  363. 
one  of  them  continuing  to  occupy  such 
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their  share  of  the  money  representing  the  homestead,  sold  by 
order  of  the  Probate  Court,  even  after  they  have  reached  major- 
ity.^ Under  this  aspect  of  the  question,  and  remembering  that  a 
homestead  right  descending  from  a  deceased  parent  may  be  the 
only  property  owned  by  a  minor,  it  would  appear  that  the  court 
having  jurisdiction  over  the  estate  of  such  minor  should  be  pos- 
sessed of  the  power  to  order  the  sale  of  such  homestead  right,  if 
it  be  necessary  for  his  education,  maintenance,  or  well  being.^ 
Like  the  personal  property  which  the  statute  exempts  from  seiz- 
ure by  creditors  to  protect  indigent  debtors,  the  usefulness  of  a 
homestead  to  an  indigent  minor  might  depend  entirely  upon  the 
right  of  his  guardian  to  sell  it,  for  the  want  of  which  the  minor 
might  suffer.  Hence,  such  homestead  right  of  minors  ought  to 
be  subject  to  sale  like  any  other  property  owned  by  them.^ 

It  is  provided  by  statute  in  Minnesota,  that  if  a  mii^or  have  a 
husband  or  wife,  his  or  her  homestead  cannot  be  sold 
without  the  consent  of  the  spouse ;  the  interest  of  a 
husband  or  wife  in  the  homestead  estate  is  not  affected  by  a  sale 
in  which  such  husband  or  wife  has  not  joined.* 

§  76.    Special  Bond   and   Oath  required.  —  In  many   States  the 

authority  to  order  the  sale  of  real  estate  of  minors  is  conditioned 

upon  the  giving  of  a  special  bond  by  the  guardian  to 
conditioned  on   sccurc  the  faithful  accounting  for  the  proceeds  of  the 

special  bond.  ,.  ,«  •  j.it  •  i 

*^  sale.    Among  those  whose  statutes  require  such  a 

bond  may  be  named  California,*^  Connecticut,^  Delaware,^  Indi- 
ana,® lowa,^  Kansas,^^  Kentucky,^^  Maine,^^  Michigan,^^  Min- 
nesota,^*   Mississippi,^^    Montana,^®   Nebraska,^^   Nevada,^®    New 


Statute  of 
Minnesota. 


1  Hufschmidt  v.  Gross,  112  Mo.  649, 
660. 

^  It  is  held  in  Mississippi  that  the  interest 
of  children  in  a  homestead  is  subject,  even 
daring  the  life  of  the  wido%  to  be  sold 
by  the  guardian,  under  order  of  the  Pro- 
bate Court,  just  as  other  lands  belonging 
to  them :  Morton  v.  McCauless,  68  Miss. 
810,  citing  McCaleb  v,  Burnett,  55  Miss. 
83. 

'  See  Thompson  on  Homestead  &  Ex- 
emptions, §  738. 

*  Gen.  St.  1891,  §  5794. 

»  Code  Civ.  Pr.  1885,  §  1788. 

«  Gen.  St.  1887,  §  463. 

7  Rev.  Code.  1874,  p.  580. 

^  Rev.  St  1888,  §  2532. 


«  McClain's  Ann.  Code,  1888,  §  3452. 

W  Morris  v.  Cooper,  35  Kans.  156. 

u  Barnett  v.  Bull,  81  Kj.  127.  But 
bond  is  not  necessary  to  an  order  of  sale 
under  the  law  directing  a  sale  where  the 
infant  is  co-tenant  with  another,  and  there 
can  be  no  division  without  injuring  the 
property :  Shelby  v.  Harrison,  84  Ky.  144, 
148. 

^  Rev.  St.  1883,  ch.  71,§  4. 

"  Howell's  Ann.  St.  1882,  §  6064. 

w  Gen.  St.  1891,  §  5798. 

^  Vanderburg  v.  Williamson,  52  Miss. 
233. 

i«  Comp.  St.  1888,  §  387. 

"  Comp.  St.  1891,  ch.  23,  §  54. 

"  Gen.  St.  1885,  §579. 
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Hampshire,^  New  York,*  Ohio,^  Oregon,*  Pennsylvania,*  Ver- 
mont,® Wisconsin,^  Wyoming,®  besides,  probably,  others  not  here 
enumerated.  The  reason  for  requiring  separate  or  g^j^j^^f^y 
special  bonds  of  guardians  is  not  so  controlling  as  special  bond 
it  is  in  the  case  of  executors  and  administrators,  for  ^  ^"* 
in  most  States,  as  at  common  law,  executors  and  administrators 
take  no  title  to  the  real  estate  of  their  decedents  until  the  court 
having  jurisdiction  over  them  direct  them  to  take  charge  of  it  for 
the  purpose  of  paying  debts  in  case  of  the  insufficiency  of  per- 
sonal assets ;  hence,  the  bond  given  originally  is  not  supposed  to 
cover  liability  for  the  proceeds  of  the  sale  of  real  estate;  but 
guardians  take  title  to  neither  the  real  nor  personal  estate  of 
their  wards,^  but  only  the  right  of  possession  and  control.  There 
remains,  therefore,  as  the  substantial  reason  for  the  requirement 
of  a  special  bond  to  cover  the  proceeds  of  sale  of  real  estate  of 
minors,  the  consideration,  that  by  reason  of  the  immobility  of 
real  estate,  and  the  lack  of  authority  in  the  guardian  to  alienate 
it  without  order  of  the  court,  its  value  is  not  usually  included  in 
the  amount  for  which  security  is  required  by  the  general  guar- 
dianship bond.  It  is  for  this  reason  that  the  sureties  on  the 
general  bond  are  not  held  liable  for  the  misappropriation  of  the 
proceeds  of  real  estate,^^  and  because,  as  is  held  in  some  of 
the  States,  no  title  passes  under  a  sale  made  by  a  guardian  whose 
authority  is  conditioned  either  by  the  statute  or  the  order  of  the 
court  on  the  giving  of  a  special  bond,  and  who  has  not  given 
such  bond.^^ 

Although  this  bond  should  be  executed  after  the  order  of  sale 
is  granted,  and  should  refer  to  it,  yet  it  is  held  not  void  because 
it  was  signed  and  acknowledged  previously.^*     The  Bond«heid 
bond  is  sufficient  if  in  substantial  compliance  with  ""fflci®"*' 

^  If  the  guardian's  general  bond  be  in-  reviewing  earlier  Indiana  cases ;  Morris  v, 

sufficient:  Pabl.  St  1891,  ch.  177.  §  10.  Cooper,  35  Kans.  156,  161 ;  and  anthori- 

>  Special  guardian  is  to  be  appointed,  ties,  ante,  §  41. 

who  must  give  bond :  Bliss'  Code  Civ.  Pr.  ^^  Barrett  v,  Churchill,  18  B.  Mon.  387, 

§2352.  S90;  Barnett  v.  Bull,  81   Ky.  127,  128; 

*  Rev.  St.  1890,  §  6285.  Stewart  v.  Bailej,  28  Mich.  251 ;  Hjder  r. 
-  *  Codes  and  Gen.  L.  1887,  §  3122.  Flanders,  30  Mich.  336,  343 ;  Williams  v, 

A  Blauser  v.  Diehl,  90  Pa.  St.  350.  Morton,  38  Me.  47,  50;  McKeever  v.  Ball, 

0  If    the    court   requires:    St.    1894,  71  lud.  398;  Weld  v.  Johnson  Mfg.  Co., 

§  2794,  ^  m.  84  Wis.  537,  541.    And  see  authorities 

7  Ann.  St.  1889,  {  4004.  cited  ante,  §  41,  under  the  subject  of  the 

*  Rev.  St.  1887,  §  2263.  relative  liability  of  sureties  on  general  and 

*  Anle,  §  53.  on  special  guardian's  bonds. 

10  Colbum  V.  State,  47  Ind.  310,  312,        ^  Center  v.  Finch,  22  Hon,  146, 149. 
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statute.^  If  the  bond  be  filed  in  the  proper  place  designated  by 
the  statute,  it  is  immaterial  that  the  order  erroneously  directed  it 
to  be  filed  elsewhere.^  Such  bond  is  held  to  be  a  writing  obliga- 
tory, in  a  definite  sum  on  the  condition  therein  specified,  the 
amount  thereof  such  as  the  judge  may  direct,  and  with  such  sure- 
ties as  he  may  approve ;  and  no  one  will  be  heard  to  question  the 

Vaiidit  of  sale  ^^"^^^^7  ^^  ^  guardian's  sale  for  the  want  of  suflScient 
impeachable  security,  exccpt  the  ward,  or  some  one  claiming  under 
ciai  bond  by  him.^  Heucc,  although  the  guardian's  sale  without 
minor  on  y.  having  given  bond  does  not  divest  the  ward's  interest 
or  title,  if  he  has  not  afterward  accounted  for  the  proceeds,^  yet 
if  he  faithfully  accounts  for  the  proceeds  of  the  sale,  the  ward 
has  no  equity  upon  which  to  invoke  the  aid  of  a  court  to  set  aside 
the  sale.^  So  where  the  statute  provides  that  if  the  purchase- 
money  be  not  paid  it  shall  remain  a  lien  on  the  land  until  the 
majority  of  the  ward,  or  until  the  guardian  has  given  bond,  the 
failure  to  give  the  special  bond  before  the  order  of  sale  does  not 
invalidate  it.® 

So  it  is  held,  in  some  States,  that  the  sale  of  real  estate  of 
minors,  by  guardians  who  have  not  given  the  special  bond,  is 
«,,.,.  erroneous,  but  not  void,^  and  can  be  avoided  only  in 

Sale  held  erro-  .  '  ,.  .  . -,    o        ,     ,  V 

neous,  but  not  a  direct  proceeding  to  set  it  aside,^  and  that,  where 

the  guardian  accounted  for  the  surplus  of  the  pro- 
ceeds of  the  sale,  and  they  went  to  the  benefit  of  the  ward,  the 
sale  will  not  be  disturbed  in  a  collateral  proceeding  on  the 
ground  that  the  bond  filed  was  not  formally  approved.^ 

In  many  States  it  is  likewise  provided  that  before  the  sale  the 
guardian  shall  take  an  oath  that  he  will,  to  the  best  of  his  ability, 
Oath  of  good  couduct  the  salc  in  such  manner  as  shall  be  most  for 
faith  required,    jj^g  advantage   of  thosc  who  are  interested.     Such 

1  McGale  v.  McGale,   29  A.   (K.  I.)  followed  in  Arrowsmith  v.  Gleason,  129 

967.  U.  S.  86,  95 ;  Watts  v.  McCook,  24  Kans. 

3  Ryder  v.  Wood,  29  N.  Y.  St.  Hep.  62,  278,  affirmed  in  Howbert  r.  Hejle,  47  Kans. 

64.  58,  64;  Lockbart  v.  John,  7  Pa.  St.  137, 

'  Goldsmith  v.  Gilliland,  10  Sawj.  606,  affirmed  in  Dixcj  v.  Laning,  49  Pa.  St. 

613.  143,  146  (this  case  concerns  sale  by  an  ad- 

^  McKeeyer  v.  Ball,  71  Ind.  398.  ministrator) ;  Bnnce  v.  Bnnce,  59  Iowa, 

B  Marqnis  v.  Daris,  113  Ind.  219,  221,  533,  537,  approved  in  Hamiel  v.  Donnelly, 

citing  earlier  Indiana  cases ;  Orman  v.  75  Iowa,  93 ;  McEinney  v.  Jones,  55  Wis. 

Bowles,  18  Colo.  463,  472.  39,  47;  Marqnis  v.  Davis,  113  Ind.  219, 

«  Shelby  v.  Harrison,  84  Ey.  144, 149.  221. 

7  Manarr  v.  Parrish,  26  Oh.  St.  636,  ^  Davidson  v.  Bates,  111  Ind.  391,  401. 
638,  approved  and  followed  in  Arrowsmith  ^  Emery  v.  Yroman,  19  Wis.  689,  700. 
V.  Harmoning,  42  Oh.  St.  254, 259,  in  turn 
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oath  is  required,  among  others,  in  the  States  of  lowa,^  Maine,* 
Michigan,*  Minnesota,*  Nebraska,^  New  Hampshire,^  Oregon,^ 
Vermont,®  and  Wisconsin.*  It  is  suflBcient  if  the  oath  taken  by 
the  guardian  is  in  substantial  compliance  with  the  form  pre- 
scribed by  the  statute ;  a  difference  in  mere  wording,  or  phrase- 
ology, not  materially  changing  the  sense,  will  not  vitiate  it.^<^ 
But  a  sale  of  land  by  a  guardian  is  held  invalid  if  the  g^ie  void  it- 
record  fail  to  show  that  he  took  the  oath  required ;  ^^  <>*^^  °<^^  ^""^ 
and,  although  the  oath  was  taken  before  the  sale  was  made,  yet 
the  sale  is  invalid  unless  it  was  taken  at  the  time       ,    . 

at  the  time 

fixed  by  the  statute ;  the  subsequent  approval  of  the  fixed  by 
sale  by  the  court  does  not  make  it  valid.^    But  if  the 
oath,  dated  before  the  sale  was  made,  be  found  among  the  regular 
files  of  the  Probate  Court,  the  omission  of  the  judge  to  indorse 
upon  it  the  fact  and  date  of  its  filing  is  not  material.^' 

It  was  decided  in  Michigan,  that  where  the  guardian  died  after 
making  sale,  reporting  it  to  the  court,  and  after  the  on  death  of 
court  had  confirmed  the  sale  and  ordered  convey-  Si^suMwsor 
ance,  his  successor  may  be  directed  to  complete  the  ^iJS'y®  f^-J,g 
transaction  by  deeding  and  receiving  the  purchase  o^'^* 
price ;  and  that  the  oath  required  in  connection  with  the  sale  of 
a  ward's  real  estate  need  not  be  taken  by  the  successor.^^ 

§  77.    Appointment  of  GKiardians  ad  litem,  or  Special  Onardians. 

—  The  statutes  of  some  States  provide  for  the  appointment  of  a 
special  guardian,  or  guardian  ad  Utem^  if  no  one  duly  Guardian  ad 
authorized  appears  for  the  infant,  to  represent  him  in  [j^*^;  ^l^r!^^ 
the  proceedings  for  the  sale  of  his  property.    So  it  wnted. 
may  be  the  duty  of  the  court  to  appoint  a  guardian  ad  litem^  — 
for  instance,  in  Maryland,^  Tennessee,^®  and  Virginia,^^  —  whose 


1  Frazier  v.  Steenrod,    7    Iowa,  339, 
842. 

3  Rer.  St  1883,  ch.  71,  §  5. 

>  HoweU'8  Ann.  St.  1882,  §  6072. 

«  Gen.  St.  1891,  §  5796. 

»  Comp.  St  1891,  ch.  23,  §  55. 

•  Publ.  St  1891,  ch.  177.  §  12. 

7  Codes  and  Oen.  L.  1887,  $  3123. 

•  St  1894,  §  2794,  f  HI. 

•  Ann.  St  1889,  §  4004. 

^  Frazier   v.  Steenrod,  7  Iowa,  339, 
342. 
"  WiDdnaon  ».  Filby,  24   Wis.   441, 


^  Blackman  v.  Banmann,  22  Wis.  611, 
613. 

"  West  Dnlnth  Land  Co.  r.  Kurtz,  45 
Minn.  380,  382. 

w  Lynch  ».  Kirby,  86  Mich.  238. 

"  GUI  V.  WeU,  69  Md.  492, 499 ;  Roche 
V.  Waters,  72  Md.  264,  269. 

^  Code,  1884,  §  4055.  If  the  minors 
hare  no  general  guardians;  and  sach 
goardian  ad  litem  may  be  appointed  by 
the  clerk  or  master  in  chancery :  Beau- 
mont  V.  Beaumont,  7  Heisk.  226,  227. 

17  Code,  1887,  §  2618.  If  the  minor  is 
aboTe  the  age  of  fourteen,  he,  as  well  as 
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duty  it  is  to  represent  the  infant's  interests;  or  to  appoint  a 
referee  to  inquire  into  the  merits  of  the  application  for  the  sale 
of  a  minor's  lands,  and  report  to  the  court,  as  in  New  York,^ 
Kansas,^  and  Wyoming;^  and  it  is  held  in  North  Carolina  that 
the  sale  of  an  infant's  land  ought  not  to  be  decreed  by  a  court  of 
equity  upon  ex  parte  affidavits,  without  a  reference  to  ascertain 
the  necessity  and  propriety  of  the  sale,  either  by  a  referee's  re- 
port or  the  trial  of  an  issue.*  In  Pennsylvania  the  court  may 
appoint  some  suitable  person  to  investigate  the  facts,  and  report 
on  the  expediency  of  making  a  sale  or  mortgage  of  the  infant's 
real  estate.^  In  Mississippi,  under  a  statute  prior  to  1857,  the 
Probate  Court  had  no  power  to  appoint  a  guardian  ad  litem  with- 
out previous  citation  to  the  infant  whose  land  was  sought  to  be 
sold ;  ®  but  by  the  Code  of  1867,  chancery  courts  were  inhibited 
from  making  such  appointment  without  previous  notice  to  the 
minor,  while  probate  courts  were  held  to  have  such  power ; '  and 
the  sale  of  lands  without  notice  to  the  minor  was  held  void.^ 
So  it  was  held  error,  in  Virginia,  to  decree  a  sale  without  an 
answer,  marked  "  filed,"  by  the  guardian  ad  litems  although  the 
minor  had  a  general  guardian,  and  a  guardian  ad  litem  had  been 
appointed.* 

The  current  of  authority,  however,  is  decidedly  to  the  effect, 
that  in  the  absence  of  statutory  provision  on  the  subject,  the 

appointment  of  a  guardian  ad  litem  is  improper  where 
fanthasagen-  the  infant  has  a  general  guardian.^^  The  appoint- 
era  gua  lan,    j^^^^  ^f  ^^^^  guardian  in  a  chancery  court  was  held 

necessary  in  Illinois,  although  the  petition  for  the  sale  of  the  land 
had  been  filed  by  the  regular  guardian  of  the  infant ;  ^^  but  in  a 
later  case  this  ruling  was  criticised  as  going  too  far,  and  the  law 
stated  to  be,  that  the  ward  was  not  entitled  to  summons  on  the 


bin  gnardian  ad  litem,  miut  anBwer  in 
person. 

1  Bliss'  Code  Ciy.  Pr.  §  2354 ;  EUwood 
V,  Northrop,  106  N.  Y.  172. 

^  Gen.  St.  1889,  §3230. 

•  Hev.  St  1887,  §  2262. 

^  Harrison  v,  Bradley,  5  Ired.  Eq.  136, 
144. 

B  Bright.  Pnrd.  Dig.  1883,  p.  633, 
§  124. 

»  McAllister  v.  Moye,  80  Miss.  258, 
262. 


^  Bnrros  v,  Bnrrns,  56  Miss.  92,  97 ; 
Rnle  r.  Broach,  58  Miss.  552, 555. 

B  Rnle  r.  Broach,  supra;  and  where 
some  minors  had  notice,  and  others  not, 
the  sale  was  held  void  even  as  to  those  who 
had  been  properly  notified :  Hamilton  r. 
Lockhart,  41  Miss.  460,  478. 

9  Ewing  V,  Fergnson,  83  Gratt.  548, 
662. 

^^  See,  on  this  snbject,  ante,  {  21,  p.  63, 
also  p.  66. 

11  Loyd  V.  Malone,  23  HI.  43,  47.  To 
similar  effect :  In  re  StnrmSi  25  HL  390. 
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applicatioii  of  her  guardian  for  an  order  to  sell  her  land ;  nor  to 
a  guardian  ad  litems  unless  by  the  suggestion  of  some  one  as 
amicus  curice  it  should  appear  that  the  guardian  was 
about  to  abuse  his  trust,  or  seeking  to  injure  and  mis-  about  to  abuse 
apply  the  estate.^  So  it  is  held  in  Georgia,^  Colo-  ***'"^** 
rado,^  and  Kentucky,^  that  a  guardian  ad  litem  need  not  be 
appointed,  where  the  statute  does  not  require  it,  to  make  valid 
the  sale  of  an  infant's  land  on  the  petition  of  his  guardian. 

§  78.   Requiaites  of  the  Order  of  Sale.  —  The  order,  license,  or 
decree  to  sell  the  real  estate  of  minor  owners  must  be  in  strict 
compliance  with  the  statutory  provisions  on  the  sub- 
ject, and  all  who  deal  with  the  guardian  are  bound  to  in  compliance 
know  the  circumscribed  character  of  his  powers.®    A  ^*    statute. 
sale  without  the  advice  of  a  family  meeting,  where  the  statute 
renders  such  advice  a  prerequisite,  and  order  of  court  thereon,  is 
void,  and  the  purchaser  is  in  bad  faith.®    So  where  the  statute 
requires  the  court  to  specify  the  property  to  be  sold,  an  order  "  to 
sell  as  much  of  the  lands  ...  as  will  satisfy  the  debts  "  is  unau- 
thorized, and  the  purchaser  at  a  sale  thereunder  acquires  no  title.^ 
Under  a  statute  authorizing  the  sale  or  lease  of  a  Power  to  order 
ward's  real  estate,  for  the  purpose  of  putting  the  pro-  velTtmenrdoes 
ceeds  on  interest,  or  invest  them  in  productive  stocks,  JJ* onler  ^^^' 
or  in  other  real  estate,  it  was  held  in  Arkansas  that  exchange, 
the  Probate  Court  had  no  power  to  order  the  lands  of  a  minor  to 
be  exchanged  for  other  lands.®    The  exact  contrary  is  held  in 
Indiana,  with  seemingly  better  reason.^     The  rules  governing 
orders  for  the  sale  of  real  estate  of  deceased  persons  for  the  pay- 
ment of  debts  are  very  much  in  point ;  ^^  in  many  instances  the 
statutes  expressly  direct  that  the  proceedings  in  selling  the  real 
estate  of  minors  shall  conform  to  those  prescribed  for  the  sale  of 
real  estate  by  executors  and  administrators.^^    So  it  is  prescribed 

^  Smith  V.  Race,  27 111.387, 391,  affirm-  proTed  in  Dncket  v.  Skinner,  11  Ired.  L. 

Ing  and  adhering  to  Mason  v.  Wait,  4  431.    See  ante,  §70. 

Scam.  (5  m.)  127,  133.  ^  Meyer  v.  Ronssean,  47  Ark.  460. 

s  Frine  v.  Mapp,  80  Ga.  137, 142.  «  Nesbit  v.  Miller,  125  Ind.  106,  109. 

s  Orman  v.  Bowles,  18  Colo.  463,  469.  ^  See,  as  to  these  rules,  Woemer  on 

*  Smith    V,  LeayiU,  29   S.  W.  (Ky.)  Administration,  §  473. 

319.  n  go,    among   others,    in    California, 

^  Morris  v.  Goodwin,  I  Ind.  App.  481,  Florida,  Georgia,  Kansas  (after  the  order), 

486.  Michigan,  Minnesota,  Missouri    (except 

^  Lemoine  r.  Ducotte,  45  La.  An.  857.  that  no  publication  is  necessary),  Montana, 

^  Leary  v.  Fletcher,  1  Ired.  L.  259,  ap-  Nevada,  and  Wyoming. 

17 
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Specify  reason  by  Statute  in  some  of  the  States,  that  the  order  shall 
nature,T^ie*  Specify  whether  the  sale  is  ordered  for  the  support  and 
teraw  of^saie.     education  of  the  minor,  or  for  reinvestment  of  the 

proceeds  ;  ^  whether  at  public  or  at  private  sale  ;2  that 
it  shall  direct  the  time,  terms,  and  place  of  sale  ;  ^  describe  the 
real  estate  to  be  sold,^  and  recite  that  the  statutory  requisites 
have  been  complied  with.^  In  Oregon  it  is  held  that  the  order 
need  not  recite  the  fact  found  that  the  sale  is  necessary  or  bene- 
ficial, in  the  words  of  the  statute ;  ^  and  in  Georgia,  that  the 
jurisdictional  facts  need  not  appear  in  the  record  J  So,  where 
the  statute  requires  the  statement  by  two  witnesses  of  the  facts 
and  circumstances  inducing  them  to  recommend  the  sale,  the 
omission  to  state  fullv  such  facts  and  circumstances  forms  no 
ground  for  reversing  and  vacating  the  decree.®  In  a  bill  against 
minors  for  the  sale  of  their  lands  to  pay  a  mortgage  entered  into 
by  their  ancestor,  the  answer  of  the  guardian  ad  litem  confessing 
that  they  are  heirs  does  not  bind  the  minors ;  and  the  facts  en- 
titling the  plaintiff  to  recover  must  be  proved,  before  there  can  be 
a  decree  for  the  sale  of  the  land ;  ^  and  unless  it  be  made  to 
appear  to  the  Chancellor  that  the  sale  would  be  for  the  benefit  of 
the  minors,  by  evidence  other  than  their  own  answers,  he  has  no 
power  to  decree  a  sale.^^ 

It  is  held,  independently  of  specific  statutory  requirements,  that 
the  order  of  a  probate  court,  for  the  sale  of  land  of  a  minor  by 

his  guardian,  must  contain  in  itself  a  definite  and  cer- 
tain description  of  the  land  to  be  sold ;  ^^  and  that  the 
fa^ndlo^be"  ^'  description  contained  in  the  order  cannot  be  helped 
sold-  out  by  reference  to  documents  not  contained  in  the 


Mast  contain 
definite 


1  As  in  Colorado  :  MiUs'  Ann.  St.  1891, 
§2083;  Nebraska:  Comp.  St.  1891,  ch. 
23,  §  53.  Or  show  the  reason  for  the 
sale,  as  in  Montana:  Comp.  St.  1888, 
§386;  Nevada:  Gen.  St.  1885,  §  578; 
Texas:  Saylor  Tex.  Civ.  St.  §  2579; 
Wisconsin :  Ann.  St.  1889,  §  4002. 

2  As  in  Colorado:  Mills'  Ann.  St. 
§  2083;  Minnesota:  St.  1891, §  5788; 
Montana:  Code  Civ.  Pr.  1888,  §  386; 
Nevada :  Gen.  St.  1885,  §  578 ;  Texas : 
Sayl.  Civ.  St.  §  2579. 

^  As  in  Colorado:  MiUs'  Ann.  St. 
§2083;  Idaho:  Rev.  St.  1887,  §  5810; 
Ohio:  Kev.  St.  1890,  §  6286;  Texas: 
Saylor  Texas  Civ.  St.  §  2579. 


«  In    Minnesota:    St.    1891,  §    5788; 
Texas :  Sayl.  Tex.  Civ.  St.  §  2579. 

*  In  Vermont :  St.  1894,  §  2794,  If  V. 

*  Gager  v.  Henry,  5  Sawy.  237,  241. 
'  Wood  V.  Crawford,  18  Ga.  526. 

*  Gregory  v.  Lenning,  54  Md.  51,  57. 

»  Stewart ».  Dnvall,  7  GiU  &  J.  179, 189. 

10  Harris  v.  Harris,  6  GiU&  J.  HI,  114; 
Greenbanm  v.  Greenbanm,  81  111.  367; 
Smith  V.  Sackett,  10  111.  534,  546. 

11  Hill  u.  Wall,  66  Cal.  130,  relying  on 
the  reasoning  in  Crosby  v.  Dowd,  61  Cal. 
557,  601,  which  was  an  action  in  ejectment 
tnming  npon  the  snfBciency  of  the  de- 
scription of  land  contained  in  the  com- 
plaiut  of  a  foredosnre  proceeding. 
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order  itself.^  On  the  other  hand,  a  description  which  is  defective 
as  a  matter  of  pleading,  may  be  held  sufficient  in  an  Bat  may  be 
administrator's  petition  to  sustain  a  sale  when  coUater-  &°teTaUuack 
ally  assailed,  —  a  principle  equally  applicable  to  the  Jfve"m  iflirect 
sufficiency  of  the  description  in  the  order  of  sale  of  a  proceeding, 
minor's  lands.^  80  it  is  held  in  some  States,  that  the  statutory 
provision  requiring  the  order  of  sale  to  describe  the  property  is 
directory  only;^  and  that  it  is  not  necessary  to  fix  the  precise 
day  or  hour  of  the  sale,  but  only  to  fix  certain  reasonable  limits 
for  the  time  of  the  sale,  of  which  the  guardian  is  required  to  give 
due  noticed  If  the  court  has  jurisdiction,  the  mere  fact  that  the 
guardian's  petition  for  the  sale  was  defective,  does  not  affect  the 
jurisdiction.^  The  omission  to  fix  the  date  of  the  sale,  although 
required  by  the  statute,  is  a  mere  irregularity,  not  affecting  the 
jurisdiction,  and  not  available  to  defeat  the  sale  collaterally  ;^and 
so  of  the  irregularity  of  selling,  for  instance,  on  the  19th,  instead 
of  the  18th,  as  advertised.^  The  decree  of  a  court  of  chancery, 
having  jurisdiction  of  the  parties  and  of  the  subject-matter,  for 
the  sale  of  infants'  land  cannot  be  assailed  collaterally,  on  the 
ground  that  the  petition  was  filed  by  only  one  of  the  infants 
interested,  instead  of  all,  if  all  the  infants  were  properly  before 
the  court,  either  as  plaintiffs  or  defendants ;  or  because  it  did  not 
pray  for  an  investment  of  the  proceeds,  if  it  alleges  that  the  sale 
and  reinvestment  of  the  proceeds  would  be  for  the  benefit  and 
advantage  of  the  infants.^  But  where  the  statute  authorizes  an 
equity  court  to  order  the  sale  of  a  minor's  property  on  the  petition 
of  his  guardian  only  for  the  purpose  of  reinvestment,  a  sale,  on  the 
petition  of  the  guardian  of  a  life-tenant,  for  the  purpose  of  obtain- 
ing means  to  repair  the  homestead  on  the  remaining  tract,  the 
remainder-men  not  being  made  parties  to  the  proceeding,  is 
void.^      The  discretion   with   which  the   court   is   invested  in 


1  HOZ  9.  WaB,  mtpra,  McEee,  J.,dis- 
senting  on  the  ground,  that  the  general 
rale  baaed  npon  the  maxim, "  cerium  est 
quod  certutn  reddi  potest"  accordiDg  to 
which  any  description  of  land  in  a  deed  is 
snfficient,  by  which  the  land  may  be  identi- 
fied bj  a  surveyor,  or  with  reasonable 
certainty,  either  with  or  without  the  aid  of 
extrinsic  evidence,  is  applicable  to  such 
orders  of  sale  :  p.  132. 

3  Wright  V.  VTare,  50  Ala.  549, 558. 


*  Robertson  v.  Johnson,  57  Tex.  62, 
63.  See  also  Doe  v.  Jackson,  51  Ala. 
514,  517. 

^  Campbell  v.  Harmon,  43  111.  18. 

*  McKeever  v.  BaU,  71  Ind.  898,  405. 

0  Spring  V.  Kane,  86  HI.  580,  585; 
Benefield  0.  Albert,  132  111.  665. 

'  Conover  v.  Musgrave,  68  111.  58,  59. 

*  Mamma  v.  Brinton,  26  Atl.  (Md.) 
184. 

«  Hc^s  V.  Bradley,  23  S.  W.  (Ey.)  372 
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granting  or  refusing  an  order  of  sale  of  real  estate  belonging 
to  wards,  when  necessary  for  their  education  and  support,  is  not 
absolute,  and  when  improperly  exercised,  will  be  controlled  by  an 
appellate  court.^ 

The  decree  should  not  authorize  the  sale  of  more  property  than 
may  be  necessary  for  the  purpose  intended  to  be  accomplished  by 
it.  If  the  sale  be  applied  for  on  the  ground  that  it  is  necessary 
for  the  payment  of  the  ward's  debts,  the  court  cannot  order  all  of 
his  property  to  be  sold,  if  the  sale  of  a  portion  thereof  would  be 
sufficient.^ 

The  costs  of  a  proceeding  to  obtain  an  order  of  sale  of  the  real 
estate  of  a  minor  are,  as  expressed  by  statute  in  some  of  the 
States,  to  be  adjudged  in  favor  of  the  party  prevailing ;  ^  or  to  either 
party.*  In  Virginia  the  court  may  order  the  sale,  or  sanction  a 
previous  sale,  of  so  much  of  a  ward's  personalty  as  may  be  neces- 
sary to  pay  proper  expenditures  beyond  income ;  and  a  chancery 
court  may  order  the  sale  of  the  ward's  realty,  when  necessary  for 
his  maintenance  and  education,  or  other  interests ;  but  if,  when 
the  court  is  called  on  to  confirm  a  sale  of  real  estate,  the  necessity 
by  reason  of  which  it  was  ordered  no  longer  exists,  the  sale  should 
not  be  confirmed,  although  there  is  no  personalty  with  which  to 
pay  the  costs  of  the  proceeding.^ 

It  results  from  the  statutory  provisions  of  most  States,  that  the 
order,  decree,  or  license  to  sell  the  real  estate  of  minors  can  be 
Order  must  be  ^^^^  by  the  court  Only  when  in  session  as  such,  or, 
made  in  term  ^g  jg  usually  Said,  in  term  time ;  in  other  words,  that 
no  such  order  can  be  made  by  the  judge  in  vacation.  And  such 
seems  necessarily  to  be  the  law  without  affirmative  or  express 
statutory  enactment  on  the  subject.  But  in  Nebraska  it  has  been 
unless  author-  ^^W  ^^at  the  judge  of  the  District  Court  (which  court 
to^be^at'^*^^  ^^  Nebraska  possessed  jurisdiction  to  order  the  sale  of 
chambers.  miuors*  real  estate)  has  power  to  make  such  order  at 
chambers,  during  the  vacation  of  the  court.^  A  similar  conclusion 
seems  to  have  been  reached  in  Georgia,  where  an  order  to  sell  real 

^  Dickinson  V.  HngheB,  37  Iowa,  160.  *  As  in  Kebraska:  St.   1891,  ch.  S3, 

>  Saccession  of  Domestre,  40  La.  An.  {  62 ;  Wyoming :  Rer.  St.  1887,  §  2264. 

571.  ^  Harkrader  v,  Bonham,  88  Va.  247. 

*  So,  inter  alia,  in  California:  Code         ^  Stewart   v.   Daggy,    13    Neb.  290; 

Ciy.  Proc  §  1786 ;  EaiiBaa :  Gen.  St.  1889,  Spring  v,  Kane,  86  IlL  580,  586. 

§3232;  Nevada:  Gen.  St.  1885,  §  577; 

Tennessee :  Code,  1884,  §  4066. 


§  78  REQUISITES  OF  THE  OSDEE  OF  SALE.  261 

estate  may  be  made  in  vacation  by  the  Saperior  Court,  all  parties 
in  interest  consenting.^ 

In  the  absence  of  statute  authority  to  sell  at  private  sale,  the 
sale  should  be  public  and  after  due  advertisement,  in  the  manner 
of  judicial  sales  generally.^ 

1  Southern  Marble  Co.  v,  Stegall,  15  *  Lenders  v.  Thomas,  35  Fla.  518, 52a 
S.  £.  (Ga.)  806. 
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CHAPTER  X. 

OF  EXECUTING  THE  OBDEB  OF  SALE. 

§  79.  Time  of  BeUing.  —  According  to  the  statutory  proyisions 
of  some  of  the  States,  the  order,  decree,  or  license  to  sell  the  real 
Sale  after  the  estate  of  minors  must  be  executed  within  a  certain 
thTo^ls^^  time  fixed  by  the  statute,  and  a  sale  beyond  the  time 
void. .  gQ  fixed  is  void.     Thus,  for  instance,  in  California,^ 

Idaho,^  Massachusetts,^  Michigan,*  Montana,^  Nebraska,®  Nevada,^ 
Oregon,®  Wisconsin,^  and  perhaps  other  States,  the  period  is 
limited  to  one  year,  and  in  New  Hampshire,^^  Vermont,^^  and 
probably  elsewhere,  to  two  years. 

In  some  of  the  States,  the  rule  thus  laid  down  for  executors  and 
administrators  has  been  strictly  and  literally  enforced.  Thus,  it 
was  held  in  Massachusetts,  that  a  sale  completed  within  the  year 
in  all  respects  except  the  delivery  of  the  deed  to  the  purchaser, 
passes  no  title  if  the  deed  is  not  delivered  until  after  a  year  from 
the  date  of  the  license ;  ^^  but  under  a  statute  enacted  to  cure  the 
defect  in  such  sales  it  was  held,  that  if  the  sale  was  made  within 
the  year,  although  the  deed  was  not  made  until  afterward,  the 
sale  was  valid,  notwithstanding  the  misdescription  of  the  execu- 
trix, by  styling  herself  administratrix.^®  And  in  Maine  it  was 
subsequently  held  that  since  the  acknowledgment  and  recording 
are  not  essential  to  the  validity  of  a  deed,  if  executed  and 
delivered  within  the  year,  although  not  acknowledged  until 
afterward,  it  was  sufficient  and  the  sale  valid.^* 

1  Code  Civ.  Pp.  1885,  §  1790.  1^  Pnbl.  St  1891,  ch.  177,  $  11. 

2  Rev.  St.  1887,  §  5810.  "  St.  1894,  §  2795. 

s  Richmond  v.  Gray,  3  Allen,  25.  ^'  Macj  v.  Raymond,  9  Pickering,  285. 

*  How.  Ann.  St.  1882,  §  6095.  See  also  Marr  v.  Boothbv,  19  Me.  150; 
A  Comp.  St.  1888,  p.  370,  §  389.  Mason  u.  Ham,  36  Me.  573,  576. 

*  Comp.  St.  1891,  ch.  23,  §  57.  ^  Cooper   v.  Robinson,  2   Cnsh.  184; 
Y  Gen.  St.  1885,  §  581.  Jewett  v.  Jewett,  10  Gray,  31,  33. 

^  Codes  and  Gen.  L.  1887,  §  3125.  ^*  Poor  v.  Larrabee,  58  Me.  543,  55S. 

'  Bnt    may  be    renewed  within  two 
years:  Ann.  St.  1889,  §  4002. 
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Although  there  be  no  statutory  limitation  to  the  duration  of 
the  license,  yet  a  sale  made  after  an  unreasonable  delay  in 
carrying  out  the  order  will  for  that  reason  be  Must  be  within 
void.^  It  has  already  been  mentioned  ^  that  as  fjmc^SSghno 
a  rule  no  sale  of  real  estate  of  a  minor  can  be  author-  ^i"® »  ^^^' 
ized  or  made  after  cessation  of  the  guardianship,  nor  after  cessa- 
tion of  the  authority  of  the  court,  nor  after  repeal  of  the  law  under 
which  the  sale  was  ordered.  But  where  the  order  to  sell  is  gen- 
eral, without  restriction  as  to  time,  a  clause  requiring  a  report  at 
the  next  term  does  not  limit  the  exercise  of  the  power  within  that 
time ;  ^  and  an  order  entered  at  the  succeeding  term,  extending 
the  time  for  making  sale  to  the  next  term  thereafter,  in  no  way 
changes  the  original  order,  so  that  a  sale  made  several  years  after 
such  original  order  is  valid>  The  removal  of  an  executor  was 
held  not  sufficient  ground  to  dismiss  proceedings  commenced  by 
him,  but  that  it  was  the  duty  of  the  successor  to  proceed.^  So  a 
sale  of  a  minor's  land  by  a  guardian  who  is  a  married  woman, 
though  a  feme  sole  when  appointed,  made  upon  a  proper  applica- 
tion, is  valid  against  collateral  attack  after  confirmation,  in  the 
absence  of  a  statute  revoking  the  authority  of  a  .feme  sole  guar- 
dian by  her  marriage.® 

It  is  self-evident,  that  if  the  order  of  sale  fix  the  date  thereof, 
it  must  take  place  on  the  day  so  uamed.^    But  it  is  in   ^ 

"^  Postponement 

some  instances  provided,  that  the  coui*t  may  direct  a  of  sale  by  or. 
postponement  of  the  sale  from  the  day  so  fixed,  and     ^'**  ^ 
direct  further  notice  to  be  given,  as  in  Iowa  ®  and  Kansas ;  ®  or 
that  the  guardian  may  himself  adjourn  the  sale  from  or  by  the 
time  to  time,  not  exceeding  three  months  in  all,  as  in  *^"*"***°' 
Minnesota  ^^  and  Wisconsin  ^^  or  from  day  to  day  without  such  lim- 
itation, as  in  Texas.^    And  where  the  statute  authorizes  a  post- 

1  WeUman  r.  Lawrence,  15  Mai».  326.  the  court,  and  if  confirmed  by  the  court, 

There  wa«  an   interval,  in  this  caae,  of  may  be  set  aside  in  a  direct  proceeding  . 

twelve  years  between  the  date  of  the  order  Brown  v.  Christie,  27  Tex.  73. 

and  the  sale,  and  the  conditions  under  8  McClain's  Ann.  Code,  §  3450. 

which  the  order  was  obtained  had  materi-  >  Gen.  St.  1889,  §  3229. 

ally  changed.  lo  Qen.  St.  189l!  §  5802. 

8  Ante,^  72.  ii  Ann.  St.  1889,  §  4007.    Notice  must 

«  Robert  ».  Casey,  25  Mo.  584,  591.  be  given  at  the  time  and  place  originally 

«  Bowen  v.  Bond,  80  HI.  351,  357.  fixed  for  sale;  and  if  the  postponement 

•  Steele  o.  Steele,  89  HI.  51,  53.  be  for  more  than  one  day,  such  notice 

«  Alexander  r.  Hardin,  54  Ark.  480,483.  must  be  given  by  posting,  or  publication, 

^  A  sale  made  on  a  day  not  named  by  or  both. 

the  court  is  a  nuUity  unless  confirmed  by  ^  Sayl.  Civ.  St.  §  2584. 
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ponement  b)'  the  guardian  for  a  period  not  exceeding  one  week,  as 
is  held  to  be  the  case  in  Oregon,^  a  postponement  for  four  weeks 
is  held  not  to  be  so  irregular  as  to  render  the  sale  thereafter 
void.^ 

It  is,  in  the  absence  of  statutoiy  authority  in  the  guardian  to 
change  the  time  or  place  of  the  sale  as  originallj  designated,  the 
safer  course  to  report  to  the  court  having  made  the  original  order 
the  result  of  an  unsuccessful  attempt  to  sell,  and  obtain  instruc- 
tions as  to  the  future  course,  and  a  new  sale,  if  a  better  result  may 
be  expected  at  a  different  time  or  place  * 

§  80.  Appraisement  before  tbe  fikde.  —  Among  the  provisions 
Real  estate  designed  for  the  protection  of  the  interest  of  minors 
praised  bdfope  ^g^^i^s*  Sacrifice  of  their  real  estate,  is  the  require- 
the  sale  mcut  of  an  appraisement  of  the  property  to  be  sold, 

usually  by  three  disinterested  householders,  appointed  in  some 
instances  by  the  guardian,  in  others  by  the  court.  The  necessity, 
purpose,  and  principles  of  such  appraisements,  in  connection  with 
the  procedure  in  selling  the  real  estate  of  deceased  persons,  are 
discussed  elsewhere,*  and  are  very  much  in  point  in  the  sale  of  the 
property  of  minors.  It  is  important  that  the  appraisers  should 
bear  in  mind  the  function  which  their  report  performs, 

at  its  ex-  r        r  i 

changeable  or  which  is  to  iuf orm  the  court  of  the  value  —  usually 
mar  et  va  ue.  ^ggQ^jbg^  ^s  the  true  valuc  —  of  the  property  in  ques- 
tion for  the  purposes  of  the  sale.  To  this  end  it  is  not  suffi- 
cient that  the  appraisers  should  ascertain  the  cost  of  the  property, 
or  even  its  exact  intrinsic  value,  for  there  may  be  circumstances 
making  it  improbable  that  either  the  cost  or  the  intrinsic  value  is 
obtainable  at  a  sale  ordered  by  the  court ;  but  they  should  ascer- 
tain its  exchangeable  value,  or  the  price  which,  in  their  judgment 
it  will  bring  at  the  sale  contemplated.^  In  the  case  of  sales  by 
executors  and  administrators,  ordered  by  probate  courts  for  the 
payment  of  the  debts  of  the  decedent,  the  sale  is  compulsory ; 
hence,  the  object  of  the  appraisement  is  to  find  the  probable 

result  of  a  forced  sale.     Such  may  be  the  case,  also, 

if  MiTis^com-'  ^^  *'^^  ^^^  ^f  ^  minor's  property  ordered  to  be  sold 
puisory.  fQj.  j^Q  payment  of  his  debts,  or  for  his  maintenance 

*  Gager  v.  Henry,  5  Sawy.  237,  247.  *  *'  The  courts  generally  rejrard,  as  the 

*  Gager  v,  Henry,  supra,  248.  value  of  a  thing,  the  price  it  will  bring* 
»  Talley  u.  Starke,  6  Gratt  339,  348.  Per  Green,  P.,  in  Bradford  v.  McConihay, 

*  Woemer  on  Adm.  §§  320,  476.  15  W.  Va.  732,  763. 
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and  education.  But  where  the  property  is  sold  for  reinvestment, 
it  is  important  that  the  court  be  informed  of  the  actual  value, 
that  is,  its  intrinsie  value  to  the  infant  owner,  so  that  it  may  be 
apparent  whether  the  proposed  conversion  of  the  property  be  for 
the  minor's  benefit  or  advantage.^  Hence,  the  court,  in  approv- 
ing or  disapproving  such  a  sale,  should  ascertain  the  theory  on 
which  the  appraisement  was  made. 

The  appraisement  has  reference  to  each  particular  piece  of  the 
real  estate  sold ;  hence,  if  the  statute  inhibits  the  sale  ^  ^  ^  ^ 

_  .        ,  ,  _         .  .      -,       ,  E^ch  tract  to 

of  a  mmor  s  property  at  less  than  its  appraised  value,  be  sold  sepa- 
the  sale  of  one  piece  of  property  at  less  than  its  ap-  "  ^' 
praisement  is  7oid,  although  the  property  in  the  aggregate  brought 
more  than  the  aggregate  of  the  appraisement.^  But  a  general 
statute  directing  that  before  any  land  is  sold  under  the  order  or 
judgment  of  a  court,  it  shall  be  valued,  and  if  it  does  not  sell 
for  two  thirds  of  such  valuation,  the  defendant  or  his  represen- 
tatives may  redeem  it,  is  held  not  to  apply  to  sales  ordered  on  the 
petition  of  a  guardian.^ 

The  sufficiency  of  an  appraisement  to  give  the  information  to 
the  court  to  enable  it  to  exercise  its  judgment  in  con-  Appraisement 
firming  or  rejecting  the  sale,  is  not  open  to  be  contro-  JJuiSSiiy!** 
verted  upon  a  collateral  attack;^  and  where  it  is 
apparent  that  the  appraisement  was  substantially  filed  before  the 
confirmation  of  the  sale,  the  marking  it  ^'  filed "  by  the  clerk  is 
not  essential  to  its  validity.^  And  so  it  has  been  held,  that  the 
failure  of  the  appraisers  to  sign  the  appraisement  is  a  defect 
which  does  not  avoid  the  sale  as  against  purchasers  in  good 
faith.®  But  the  failure  to  have  an  appraisement  made  before  the 
sale  may  be  urged  to  avoid  it ;  '*  and  a  deed  made  by  a  curator 
conveying  land  of  his  ward,  which  fails  to  recite  the  order  of 
court,  appraisement,  time,  place,  and  terms  of  sale,  <&c.,  is  for 
that  reason  defective,  but  not  necessarily  void.®  So  it  is  held 
that  a  sale  is  not  void  merely  because  the  appraisement  was  made 
subsequent  to  the  contract  of  sale,  if  made  with  the  understand- 

1  The  statute  of  Loaisiana  iDhibitsthe         «  Smith  v.  BiBcailnz,  83  Cal.  844,  359. 
sale  of  property  of  miDors,  unless  sold  for         *  Smith  v.  BiscaQnz,  supra, 
the  payment  of  debts  of  the  succession,  at         ^  Worthington  v.  Donkin,  41  Ind.  515, 

less  than  the  amount  of  the  appraisement:  523. 
Fraser  v.  Zjlicz,  29  La.  An.  534.  ^  Stroose    v.  Drennan,  41  Mo.    289, 

'  Frazer  v,  Zylicz,  supra,  296. 

'  Woolridge  v.  Jacobs,  79  Ej.  25a  >  Bobb  v,  Barnnm,  59  Mo.  394,  398. 


266 


OF  EXECUTING  THE   ORDER  OF  SALE. 


§S1 


ing  that  it  cannot  be  finally  consummated  till  farther  proceed- 
ings are  had.^  Where  the  statute  requires  the  appraisers  to 
report  the  net  value  of  the  real  and  personal  estate  of  the  minor, 
and  they  reported  in  general  terms  only  the  gross  value,  a  sale 
ordered  on  the  basis  of  such  report  was  held  invalid.^  The  term 
"  householders  "  does  not  necessarily  mean  "  freeholders  ;  "  but 
where  the  appraisers  describe  themselves  as  "  householders  *'  in 
their  certificate  of  appraisement,  parol  evidence  may  be  received 
that  at  the  time  of  the  appraisement  they  owned  real  estate  in 
the  county ;  and  one  in  possession  of  land  claiming  to  own  it, 
and  reputed  to  own  it  in  fee,  is  a  freeholder  within  the  meaning 
of  a  statute  requiring  a  freeholder  qualification  in  an  appraiser, 
independently  of  any  question  as  to  the  validity  or  record  suffi- 
ciency of  his  title.* 

§  81.  Notico  of  the  Sale.  —  In  order  to  bring  about  competi- 
tion among  persons  desiring  to  purchase,  to  secure  the  highest 
Public  nouce  P^ice  for  the  land  to  be  sold,  it  is  provided  by  statute 
of  the  sale       jq  the  Several  States,  that  public  notice  be  riven  of 

moat  be  given.  7  r  o 

the  property  offered  for  sale,  together  with  the  time, 
place,  and  terms  of  the  sale ;  usually  by  posting  such  notices  at  a 
number  of  the  most  public  places  in  the  county,  town,  or  neigh- 
borhood, or  by  publishing  them  in  a  newspaper  for  a  stated  time 
before  the  day  of  sale,  or  by  both  these  methods  of  publication.* 
Publication  in  a  foreign  language  is  insufficient;^  and  so  is  pub- 
lication in  the  English  language  in  a  paper  published  in  a  foreign 
tongue.*  Where  the  statute  requires  the  sale  to  be  upon  such 
notice,  the  sale,  as  against  the  ward,  is  void,  unless  it  appear  that 
Substantial  no-  the  notice  was  given  ;'^  but  if  substantial  notice  was 
^'*^co*Uiuera?^  g^veu,  a  departure  from  the  technical  requirements 
attack.  as  to  the  method  of  publication  has  been  held  not  to 

invalidate  the  title  of  a  bona  fide  purchaser ;  ^  and  the  want  of 


1  lb.  p.  398. 

2  Woodcock  0,  Bowman,  4  Mete.  (Ky.) 
40. 

8  Exendine  t;.  Morris,  8  Mo.  App.  383, 
387. 

*  See  Woerner  on  American  Adminis- 
tiation,  §  475. 

^  Doerge  v.  Heimenz,  1  Mo.  App.  238. 

0  Heitkamp  v.  Biedenstein,  3  Mo.  App. 
450,  452 ;  Graham  v.  King,  50  Mo.  22. 

7  Hobart  v,  Upton,  2  Sawy.  302. 


B  On  the  ground  that  the  acts  of  the 
guardian  are  in  legal  contemplation  the 
acts  of  the  ward,  and  it  cannot  be  per- 
mitted  to  the  ward  to  come  in  and  aUege 
the  non-feasance  of  his  guardian,  to  dis- 
turb a  title  derived  from  him  through  his 
legally  constituted  representative.  The 
provisions  touching  the  mode  of  adver- 
tising the  notice  are  held  to  be  directory ; 
and  if  the  ward  is  prejudiced  by  any 
neglect  on  the  part  of  the  guardian  in  the 
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notice  of  the  sale,  though  irregular  and  erroneous^  is  not  juris* 
dictioiial,  and  affords  the  purchaser  no  ground  for  refusing  to 
complete  the  purchase.^  Publication  in  the  English  language,  in 
a  paper  mainly  published  in  the  German  language,  is  held  im- 
proper, but  does  not  of  itself  vitiate  a  good-faith  sale  legally  made 
in  other  respects,  when  attacked  collaterally.^  So  where  the 
statute  requires  posting  '^  in  three  of  the  most  public  places  in  the 
township,"  proof  of  the  posting,  specifying  the  places  where  posted, 
but  not  stating  that  they  were  the  most  public  places,  is  held  suffi- 
cient, if  accepted  by  the  trial  court,  and  the  question  cannot  be 
raised  for  the  first  time  in  action  of  ejectment.^  A  statute  re- 
quiring publication  "for  four  weeks  successively *'  is  complied 
with  by  a  publication  for  four  weeks  successively  prior  to  the 
sale ;  it  is  not  necessary  that  the  publication  should  be  during 
the  four  weeks  next  preceding  the  sale;^  and  so  publication  for 
a  longer  period  than  that  required  by  the  statute  does  not  affect 
the  validity  of  the  sale.^  But  if  the  requirement  is  a  publication 
for  a  certain  time  "  next  before  such  sale,"  the  publication  for  such 
time  "  previous  "  to  the  day  appointed  for  the  sale  is  insufficient.^ 
An  order  requiring  publication  of  a  notice  once  a  week  for  three 
successive  weeks  was  held  to  be  complied  with  if  it  was  published 
in  each  daily  issue  of  a  newspaper  for  the  full  period  of  twenty 
days,^  and  so  a  statute  requiring  publication  "  for  six  weeks  suc- 
cessively next  before  the  day  of  sale  "  was  held  complied  with  by 
publication  beginning  more  than  six  weeks  before  the  day  of  sale, 
although  there  was  an  interval  of  more  than  one,  but  less  than 
two,  weeks  between  the  last  publication  and  the  day  of  sale;® 
but  a  publication  beginning  on  the  24th  day  of  November,  for 

execution  of  the  trnst,  bis  remedy  is  upon  *  Montonr  v.  Pnrdj,  11  Minn.  384, 402. 

the  gnordian's  bond:  Palmer  v.  Oakley,  ^  Orman  v. Bowles,  18  Colo.  463,471. 

2  Dong.  433,  495.  So  where  there  was  an  an  order  to  publish 

1  Beidler  v.  Friedell,  44  Ark.  411,  414.  for  three  successive  weeks,  once  a  week, 

2  Schaale  v.  Wasej,  70  Mich.  414,  418.  the  publication,  on  the  7th,  I4th,  and  2l8t 
'  Dexter  v.  Cranston,  41  Mich.  448.  daj  of   April,   of    a  notice  of   sale  on 

*  Walker  t;.  Goldsmith,  14  Oreg.  125,  **  Thursdaj,  the  22d  day  of  said  April," 
145.  was  held  not  so  defective  as  to  vacate  the 

*  Hence,  if  the  court  have  power  to  sale  in  a  collateral  proceeding :  Brigham 
order  notice  to  be  given  for  ten  days,  or  v.  B.  &  A.  R.  R.  Co.,  102  Mass.  14,  17. 
for  thirty  days,  and  publication  was  for  ■  A  sale  ordered  for  the  fourth  of  March 
thirty  days,  it  is  immaterial  whether  the  and  advertised  on  the  twelfth  of  January, 
order  was  made  to  publish  for  ten,  or  for  and  then  each  week  to  and  including 
thirty  days :  Morton  v.  Carroll,  68  Miss.  February  23d,  was  held  good :  Dexter  o. 
699,  702.  Cranston,  41  Mich.  448,  451. 
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a  sale  on  the  26th  day  of  December,  is  not  sufficient  under  a 
statute  requiring  a  publication  for  six  weeks.^  Nor  is  publica- 
tion beginning  on  the  27th  of  February  for  a  sale  on  the  14th  of 
March,  in  compliance  with  a  statute  requiring  publication  for 
three  weeks.* 

The  notice  should  state  the  time,  place,  and  terms  of  sale. 
Notice  must  But  whcro  uo  objcctiou  is  made  to  the  validity  of 
%;ef  Md  *'^®  notice  in  reference  to  the  statement  of  time 
terms  of  sale,  gjj^j  place,  the  Statement  that  the  terms  would  be 
made  known  at  the  time  and  place  of  sale  does  not  make  the  no- 
tice void,  or  leave  the  court  without  jurisdiction  to  approve  the 

sale.^    So  there  should  be  a  description  of  the  prop- 

And  describe 

property  to  be  crty  to  be  sold ;  but  if  the  notice,  published  in  the 
^  '  county  where  the  land  lies,  correctly  describe  the 

government  subdivision,  the  omission  to  name  the  county  and 
State  does  not  avoid  the  sale  for  uncertainty.^  An  error  in  re- 
citing the  date  of  the  order  of  sale,  if  it  does  not  mislead,  does 
not  vitiate  the  notice  or  avoid  the  sale  ;  ^  and  so  an  error  in  the 
published  signature  of  a  non-resident  guardian's  attorney  in  fact 
is  a  mere  informality,  not  sufficient  to  avoid  the  sale,  if  the 
guardian's  name  was  authoritatively  and  correctly  also  attached 
thereto.^  The  requirement  of  publication  in  a  newspaper 
"  printed  "  in  the  county  where  the  land  lies,  is  complied  with  by 
publication  in  a  paper  ^^  published  and  circulating  in  the  county."  ^ 
A  statute  providing  what  is  sufficient  proof  of  posting  notices 
Method  of  proof  ^^  ^alo  docs  not  thereby  exclude  other  methods  of 
of  notice  given,  proof;®  and  where  the  proof  of  the  posting  of  notices 
is  sufficient  in  form,  but  the  jurat  bears  date  prior  to  that  on 
which  the  notices  were  posted  as  shown  by  the  affidavit,  the  mis- 
date will  be  deemed  a  clerical  error,  and  the  affidavit  intended 
to  have  been  made  on  a  day  subsequent  to  the  posting,  if  the 
return  of  sale  by  the  guardian  recites  the  posting  and  publication 
as  the  law  requires.^    But  if  the  statute  requires  the  notices  to  be 

1  Schlee  o.  D&rrow,  65  Mich.  362,  371.  *  Bichardaon  v.  Farwell,  49  Minn.  210 

«  McCiabb  r.  Bray.  36  Wis.  333,  339.  219. 

*  Bichardflon  v.  FarweU,  49  Minn.  210^  ^  Dexter  v.  CranBton,  41   Mich.  448, 

218.  452. 

4  Bichaidflon  v.  FarweU,  49  Minn.  210,  >  Larimer  r.  Wallace,  36  Neb.  444, 

819.  455. 

ft  Bichardaon  v,  FarweU,49  Minn.  210,  *  Walker  v.  Goldsmith,  14  Oreg.  125, 

218.  143. 
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posted  in  the  ward  in  which  the  property  is  situated^  a  sale  is 
irregular,  if  the  proof  does  not  show  the  posting  in  such  ward.^ 
Under  a  statute  requiring  afBdavit  of  publication  to  be  made 
by  **  the  foreman  or  the  printer  of  the  newspaper,"  it  was  held 
that  an  objection,  that  it  purports  to  be  made  by  an  affiant 
describing  himself  as  foreman  of  the  paper,  naming  it,  is  more 
nice  than  wise.^  And  where,  in  consequence  of  the  destruction  of 
newspaper  files  and  an  apparent  error  in  the  affidavit  of  publica- 
tion, parol  evidence  oE  the  publication  became  necessary,  the 
judgment  will  not  be  disturbed  on  appeal,  if  there  was  evidence 
tending  to  support  the  finding.^  The  affidavit  of  one  describing 
himself  as  '^  the  book-keeper  "  of  the  newspaper  is  not  in  compli- 
ance with  a  statute  requiring  affidavit  of  the  publication  to  be 
made  by  "  the  printer  of  the  newspaper,  or  of  his  foreman,  or 
principal  clerk;"  but  such  mode  of  proof  is  not  exclusive  of 
other  modes  of  proof  allowed  by  another  applicable  statute.^  It 
is  irregular,  after  giving  notice  that  the  sale  will  be  made  on  the 
premises,  to  sell  at  another  place,  and  purchasers  ought  not  to 
be  compelled  to  perfect  their  contracts  of  purchase  in  such  case.^ 
No  notice  of  the  time  and  place  of  sale  under  an  ,_ , 

*^  Unless  required 

order  to  sell  at  private  sale  is  necessary,  unless  re-  by  statute,  no 

,  -  ,    ,    ,     a  notice  is  neces- 

quired  by  a  statute.®  sary  ft>r  a  pri- 

A  guardian's  sale,  void  on  account  of  a  defective  ^***  ^^' 
notice,  may  be  confirmed  in  equity  under  a  statute  to  that  effect, 
passed  after  such  saleJ 

As  to  the  adjournment  or  postponement  of  a  sale  on  the  day 
for  which  notice  has  been  given,  see  antey  §  79. 

§  82.   The  Agreement  between  the  PartieB  to  the  Bale.  —  That 

guardians  have  no  power  to  sell  the  real  estate  of  their  wards 
without  the  license  or  order  of  the  court  possessing  jurisdiction 
to  that  end,  or,  perhaps,  express  authority  from  the  legislature,^ 
has  already  been  pointed  out.^     It  is,  therefore,  lUtra  vires  for 


^  Schlee  v.  Darrow,  65  Mich.  862,  371. 

*  Dexter  v.  Cranston,  41  Mich.  448, 
453. 

*  Richardson  v,  Farwell,  49  Minn.  210 
219. 

*  Schlee  v.  Darrow,  65  Mich.  862,  371. 

*  TaUej  V.  Starke,  6  Gratt.  389,  848. 

*  MaxweU  v,  Campbell,  45  Ind.  360, 
862;  McVey  v.  McVey,  51  Mo.  406,  420. 

7  Nott  V.  Sampson,  142  Mass.  479. 


s  Mason  v.  Wait,  4  Scam.  127,  133. 
See,  as  to  the  power  to  sell  nnder  special 
statutes,  ante,  §  69. 

*  Ante,  §  54 ;  (S  ^^  ^  *^9'  See  also 
Washabangh  v.  Hall,  56  Northw.  R.  82 ; 
Eirkman,  ex  parte,  8  Head,  517,  519; 
Wells  V,  Chaffin,  60  Ga.  677,  678 ;  Sham- 
leffer  v.  Peerless,  18  Eans.  24, 32 ;  Doty  v. 
Hubbard,  65  Vt.  278 ;  Antonidns  v.  Wal- 
ling, 4  N.  J.  £q.  42 ;  Jacktion  t;.  Todd,  25 
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§82 


CoDils  will  not 
give  effect  to 
private  agree- 
meut  for  sale 
of  a  ward's 
land. 


a  guardian  to  attempt  to  bind  the  title  and  interest  to  and  in  his 
ward's  land  bj  a  contract  of  his  own,^  and  it  is  against  public 
policy  to  give  effect  to  a  private  agreement  with  a 
guardian  for  the  purchase  of  his  ward's  land  at  a  stipu- 
lated price,  at  a  future  sale  under  order  of  the  court.^ 
So  it  is  held  that  the  assignment,  by  a  guardian,  of 
his  ward's  land-warrant  without  authority  from  the 
proper  court,  does  not  transfer  the  minor's  right  in  the  warrant 
to  the  purchaser.^  A  deed  of  gift,  however,  conveying  real  estate 
to  minors  with  the  proviso  "  that  it  shall  be  lawful  for  the  legal 
guardian  of  said  parties  ...  to  sell  and  dispose  of  said  lots  .  .  . 
whenever,  in  the  discretion  of  such  guardian,  the  same  shall  be 
necessary  for  the  support,  maintenance,  and  education  of  the 
parties,"  was  held  to  confer  upon  such  guardian  authority  to  sell 
said  real  estate  at  private  sale,  without  any  order  from  the  court, 
or  to  exchange  the  same  for  other  lands.^ 

And  so  it  is  held  that  a  Chancellor,  being  satisfied  that  the 
interests  of  minors  manifestly  require  a  sale  of  their  real  estate, 
may,  instead  of  ordering  such  sale  by  decree,  confirm  a  sale 
already  made  by  the  guardian.^  In  Louisiana  the  advice  and 
consent  of  a  family  meeting  is  necessary  to  the  validity  of  a 
tutor's  sale  of  real  estate  of  his  pupil,  besides  the  order  of 
court* 

Under  a  statute  declaring  that  a  guardian's  sale  shall  not  be 
avoided  on  account  of  any  irregularity  in  the  proceedings  if  it 
Private  sale  appear  (among  other  things)  ^^  that  the  premises  were 
Se^wa?"*'"''    sold  ...  at  public  auction,"  it  was  held  that  as 

against  the  ward  or  those  claiming  under  him  a  sale 


ordered. 


N.  J.  L.  121, 124 ;  Honse  v.  Brent,  69  Tex. 
27 ;  Weld  v.  Johnson  Mfg.  Co.,  57  N.  W. 
(Wis.)  374 ;  Moore  ».  Hood,  9  Rich.  Eq. 
311 ;  Worth  v,  Cnrtis,  15  Me.  228. 

^  Morrison  v.  Kinstra,  .55  Miss.  71,  77; 
Oaylord  v.  Stebbins,  4  Kans.  42,  48; 
Thackert'.  Henderson,  63  Barb.  271,  280. 

>  Downing  v.  Peabodj,  56  Ga.  40,  ap- 
proved in  Home  Land  Co.  v.  Eastman,  80 
Ga.  683,  691.  But  the  etatnte  may  autho- 
rize the  court,  if  for  the  best  interest  of 
the  ward,  to  direct  the  guardian  to  ac- 
cept an  offer  preriously  made,  and  seU  on 
such  terms  as  may  seem  liest. 

*  Under  a  statute  authorizing  the  guar- 


dian of  the  minor  **  upon  being  duly  author- 
ized by  the  orphans'  or  other  court  having 
probate  jurisdiction,"  to  seU :  Mack  v. 
Brammer,  28  (^h.  St.  508,  514. 

^  Thurmond  v.  Faith,  69  Ga.  882,  838. 
It  wiU  be  noticed  that  the  validity  of  the 
sale  was  maintained  on  the  ground  of  the 
execution  of  a  power  given  by  wiU,  not  by 
authority  of  the  guardian  as  such. 

*  Garland  v.  Loving,  1  Rand.  396,  402  ; 
Hurt  V.  Long,  6  Pickle,  445, 457. 

*  Succession  of  Weber,  16  La.  An. 
420;  Wisenor  v.  Lindsey,  33  La.  An. 
1211 ;  Lemoine  v,  Dncote,  45  La.  An.  857. 
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made  otherwise  than  at  public  auction  is  invalid,  and  does  not 
affect  the  title  of  the  ward.^  For  the  same  reason,  an  agreement 
between  parties  not  to  bid  against  each  other  at  a  public  sale  is 
held  a  fraud  upon  the  law  and  against  public  policy,  and  would 
avoid  a  sale  even  at  law,  so  that  a  deed  executed  in  consequence 
of  it  would  convey  no  title.^ 

But  in  many  States  the  statutes  expressly  authorize  probate 
courts  to  order  the  sale  of  minors'  land  at  public  or  at  private 
sale,  or  at  either  public  or  private  sale  in  the  alter-  ^ 

Gonrt  may 

native;^    and   even    without   express   authorization  order  sale  to  be 

Drivate 

thereto  the  power  to  order  sales  to  be  made  at  private  * 

sale  is  deduced  from  statutes  granting  the  power  to  either  pab- 
order  such  sales  without  restriction,  whether  it  is  to  "*^  ®'  private. 
be  private  or  public.^  In  conducting  a  private  sale  the  utmost 
fairness  is  required  from  the  guardian,  as  in  all  dealings  between 
him  and  his  ward,  and  if  he  sells  for  less  than  a  fair  price,  it  is  at 
his  peril ;  the  receiving  and  recording  the  guardian's  return  of  the 
sale  by  the  Probate  Court  does  not  conclude  the  parties  in  inter- 
est from  investigating  the  guardian's  conduct  and  holding  him 
liable.^ 

Without  the  sanction  of  a  court  of  competent  jurisdiction  or 
act  of  the  legislature,  a  guardian  is  not  authorized  to  accept  pay- 
ment otherwise  than  in  cash  for  the  ward's  portion  ^i^  n^ogt  be 
of  the  purchase  money ;  ®  and  a  fortiori,  if  the  decree  *°'  ^^^' 
of  the  court  direct  the  title  to  be  retained  until  the  payment  of 
the  purchase  money,  the  purchaser  takes  subject  to  the  payment 
of  the  purchase  money,  where,  instead  of  cash,  a  guardian  note 
was  given  in  payment ;  and  the  purchasers  from  him  take  with 
notice  of  the  power  of  the  court  over  the  titles  acquired  by  them.^ 
And  so  where  the  guardian  receives  his  own  individual  notes  in 
payment  of  his  ward's  real  estate,  the  purchaser  may  be  held 
accountable  for  the  trust  property,  or  its  proceeds  if  sold  by  him 
to  an  innocent  purchaser.^ 

1  Hobart  v.  Upton,  2  Sawy.  302.  v.  Rodgerfl,  41  Pa.  St.  120, 128 ;  and  see, 

*  Breeee,  J.,  in  Loyd  i;.  Malone,  23  HI.  as  to  sales  by  decree  of  courts  of  equity, 
43,  48,  citing  authorities  on  the  general  Rowland  v.  Thompson,  73  N.  C.  504,  514. 
principle.  ^  Holbrook  v.  Brooks,  33  Conn.  347. 

*  Ex  parte  Consins,  5  Me.  240.  ^  Brenham  v.  Davidson,  51  Cal.  352, 

*  Fleming    v.  Johnson,  26  Ark.  421,  856. 

422 ;  McVey  v.  McVey,  51  Mo.  406,  418 ;  ^  Lord  ».  Merony,  79  N.  C.  14,  16. 

Pattee  v.  Thomas,  58  Mo.  163,  172 ;  Jack-  >  Wallace  v.  Brown,  41  Ind.  486.  See 
son  V.  Irwin,  10  Wend.  441, 446 ;  Oilmore    also  Beris  v.  Heflin,  63  Ind.  129, 184. 
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At  a  sale  hj  order  of  a  chancery  court,  the  guardian  should 
enter  into  a  written  contract  with  the  purchaser,  subject  to  the 
Sole  under  oi^  ratification  of  the  court,  specifying  therein  the  terms 
oeiior'to  bTin  ^^^  Conditions  of  the  sale,  and  the  manner  in  which 
writing.  |;he  purchaso  money  is  to  be  secured,  and  the  time 

of  payment ;  and  such  written  contract  should  be  signed  by  the 
guardian  and  the  purchaser.^ 

It  is  enacted  by  statute  in  many  States,  that  sales  of  real  estate 
of  minors  shall  be  conducted  in  the  same  manner,  and  the  same 
proceedings  shall  be  had  with  reference  thereto,  as  in  cases  of 
Bnies  govern-  salc  of  real  estate  of  deceased  persons  for  payment 
an^*adm?nu^  of  dcbts.  In  such  States  the  principles  governing 
hie^gau^^^  ®^'®®  ^y  executors  or  administrators  are  applicable 
^^^^  also  to  sales  by  guardians.     Guardians  must,  for  in- 

stance, act  within  the  scope  of  their  powers  under  the  statute  and 
the  directions  in  the  order  of  sale,  and  are  personally  liable  for 
any  deviations  therefrom ;  they  cannot  change  or  vary  the  terms 
and  conditions  of  the  order  of  sale;  they  cannot  bind  their 
wards  by  any  statements  or  representations  except  such  as  are 
prescribed,  or  are  within  the  discretion  vested  in  him.*  The 
purchaser  has  no  right  to  infer,  from  the  guardian's  assurance 
that  he  will  give  a  good  title,  that  he  is  acquiring  a  title  in  fee 
simple ;  and  such  assurance  being  given  in  good  faith  and  with- 
out fraudulent  intent,  the  purchaser  is  not  entitled  to  equitable 
relief,  although  he  was  misled  by  the  statement.^ 

Where  the  court  orders  a  sale  to  be  made,  and  that  no  bid  be 
received  for  less  than  a  sum  stated,  the  price  of  the  property  is 
not  thereby  fixed,  nor  the  sale  confirmed  in  advance,  on  the  pay- 
o  ,  .     . ,       ment  of  such  price  or  more.*    A  sale  in  violation  of 

Sale  in  viola-  ^ 

tion  of  order  of  an  ordcr  of  court  is  void,  though  in  the  absence  of 

any  order  on  the  subject  the  guardian  would  have 
had  authority  to  make  such  disposition.^ 

A  guardian  who  acts  as  auctioneer  in  selling  land  of  his  ward 
under  a  license  of  court,  is  not  authorized  as  such  to  sign  for  the 
purchaser  a  memorandum  in  writing  to  take  the  sale  out  of  the 

^  In  re  Hazard,  9  Paige,  365.  *  Findley  v.  Richardson,  46  Iowa,  108, 

^  Woemer  on  Administrationt  $  477,  104. 
p.  1055 ;  and  as  to  the  power  to  bind  the         *  In  re  Dickerson,  1 1 1  N.  C.  108. 
ward    by  his    representationa,   see     ib.         *  Cox   v,  Manvel,  57  N.  W.  (Minn.) 

p.  1057.    As  to  the  covenants  in  the  deed  1062. 
of  conyeyance,  see  post,  §  85. 
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statute  of  frauds.^  It  has  been  held  that  a  guardian  cannot,  even 
with  the  consent  of  the  court,  contract  with  an  attorney  to  share 
with  him  land  in  litigation,  belonging  to  the  ward,  for  his  legal 
services  in  recovering  the  same.^ 

§  88.  Report  of  the  Sale.  —  In  most  of  the  States  it  is  made 
the  duty  of  guardians  to  report  to  the  court  what  steps  they  have 
taken  in  and  about  the  sale  of  their  wards'  real  estate,  „  ,  ^  , 

'    Sale  to  be  re- 

and  what  agreement  of  sale  has  been  reached.*    The  ported  to  the 
time  for  making  such  report  is  fixed  in  some  States 
to  be  as  soon  as  possible  after  the  agreement  to  sell ;  in  others, 
at  the  next  term  of  the  court  thereafter.    In  Indiana,  where  the 
statute  required  the  guardian  to  bring  into  court  the  proceeds  of 
the  sale,  notes,  <&c.,  together  with  the  report,  it  was  held  that  the 
production  of  the  proceeds  does  not  discharge  the  guardian's  lia- 
bility therefor,  because  he  is  required  to  pay  the  same  according 
to  law,  which  means  payment  to  the  ward,  or  some  person  enti- 
tled to  receive  the  same ;  and  neither  the  judge  of  the  court,  nor 
the  clerk,  is  the  proper  custodian  of  the  fund.*    Where  the  stat- 
ute requires  report  to  be  made  to  the  next  term  after  the  sale,  it 
was  held,  in  Missouri,  that  such  report  made  to  the  court  at  the 
same  term  during  which  the  sale  was  made,  was  pre-  ^^  ^^  ^^^^ 
mature,  and  irave  no  jurisdiction  to  the  court  to  ap-  previous  to 

_  IK      mi.  1  i-T        "ij  y     A      *""®  tixed  by 

prove  the  sale.*  This  rule  applied  only  to  probate  statute  held 'to 
courts ;  report  of  sale  to  the  Circuit  Court  during  the  *^°*  ®  **  ^' 
same  term  may  be  erroneous,  but  does  not  avoid  the  judgment  of 
approval,  so  that,  if  not  appealed  from,  the  sale  cannot  be  collat- 
erally attacked.®    But  a  report  made  prematurely,  the 

A  *  .»  '  unless  subse- 

approval  of  which  is  therefore  held  a  nullity,  remains  quentiv  ap- 
in  abeyance,  and  may  be  approved,  if  otherwise  regu-  ''°'^- 
lar,  several  years  thereafter ;  ^  and  a  delay  to  report,  arising  not 
out  of  any  defect  or  bad  faith  in  the  action  of  the  guardian,  but 
from  his  mistake  as  to  the  duty  to  report,  was  held  not  to  pre- 

^  Bent  V.  Cobb,  9  Gray,  397.  to  ascertain  the  trnth,  and  allow  or  reject 

2  Glasagow  v,  McKinnon,  79  Tex.  116.  the  report:  In  re  Steele,  65  111.  322,  326. 
>  MaxweU   i\  CampbeU,  45  Ind.  360,         *  State  u.  Steele,  21   Ind.  207,  209 ; 

362 ;   Mtugrave   v.  Conover,  85  HI.  374 ;  State  v.  Fleming,  46  Ind.  206. 

Mnlford  v.  Beveridge,  78  lU.  455,  458.         «  State    t;.  Towl,  48    Mo.   148,  150; 

Bat  the  report,  althongh  made  on  the  oath  Stronse  v,  Drennan.  41  Mo.  289. 

of  the  gnajdian,  ii  not  condnsiTe  on  the         ^  Caatleman  v,  Relfe,  50  Mo.  583, 1(88. 

ward  or  guardian ;    the  conrt   mnst,  if         ^  McVey  v.  McVey,  51  Mo.  406,  424 ; 

necessary,  reqnire   proof,    examine  wit-  Price  v.  Springfield  R.  E.  Agency,  101  Mo 

nesses,  and  resort  to  aU  means  necessary  107, 117. 

18 
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vent  a  confirmation  after  the  lapse  of  nineteen  years.^  The  re- 
port, though  not  acted  on  for  seven  or  eight  years  after  the  sale, 
forms  part  of  the  original  case,  and  on  the  hearing  thereof  any 
objection  may  be  urged  that  could  have  been  heard  if  acted  on  at 
the  proper  term.^  And  in  later  cases,  the  doctrine  that  a  sale 
reported  prematurely  is  void,  has  been  overruled ;  such  sales  are 
now  held  as  valid  as  if  the  approval  had  been  in  the  Circuit 
Court.' 

The  sale  is  not  completed  until  it  is  reported  to  and  confirmed 
by  the  court.*    Under  a  statute  authorizing  the  clerk   «  ,  . 

^  °  Sale  is  not 

to  keep  open  court  and  transact,  in  the  absence  of  complete  viOi- 

II        "J  11  ij.i_»  J.  ••  j«  out  approval. 

the  judge,  all  probate  busmess  not  requinng  notice, 

subject  to  the  supervision  and  approval  of  the  judge,  mayTpprove 

the  clerk  is  authorized,  in  the  absence  of  the  judge,  **'  "^®*^'* 

to  approve  the  sale  and  deed  made  by  the  guardian ;  and  if,  in 

such  case,  the  judge  afterward  approve  the  report  of  sale,  such 

approval  includes  the  approval  of  the  sale  and  deed  by  the 

judge.^ 

Trustees  appointed  by  the  decree  of  a  court  of  equity  to  sell 
real  estate  are  agents  of  the  court ;  their  report  is  made  under 
the  sanction  of  an  oath,  and  entitled  to  full  faith  and  credit, 
unless  contradicted  by  conclusive  testimony  constituting  prepon- 
derating evidence  sufficient  to  set  aside  the  report.® 

The  omission  by  the  guardian  to  sign  the  report  of  sale  has 
been  held  not  to  invalidate  the  sale ;  the  defect  may  be  supplied 
by  amendment  under  order  of  the  Probate  Court.^ 

§  84.   Approval  or  Rejection  of  the  Sale.  —  Sales  of  real  estate 
of  minors  are  not  valid  to  pass  the  title,  as  a  general  rule,  until 
they  have  been  reported  to  and  confirmed  by  the  ^^     . 
court.®    A  sale  by  a  guardian,  though  properly  an-  before  ap- 
thorized,  does  not  convey  even  an  equitable  title  to  saiebyUie 
the  purchaser,  if  not  confirmed  by  the  court.^    Until  ^^^^' 

1  Harvey,  in  re,  16  HI.  127,  131.  Circnit  Jadge,  19  Mich.  296,  298 ;  Titman 

*  Spellman  v.  Dowse,  79  111.66,  68.  v.  Riker,  43  N.  J.  Eq.  122;  Harrison  v. 

*  Henry  v.  McKerlie,78  Mo.  416,  429.  Hgner,  74  Tex.  86,  88  ;  In  re  DickersoD, 

*  Guynn  v.  McCanley,  32  Ark.  97, 106;  III  N.  C.  108,  113 ;  White  v.  Qawson,  79 
Yonng  V.  Keogh,  11  HI.  642 ;  Rawlings  v.  Ind.  188, 191 ;  Wade  r.  Carpenter,  4  Iowa, 
Bailey,  15  m.  178 ;  Greer  v.  Anderson,  35  361,  366;  Reid  v.  Morton,  119  III.  118, 
S.  W.  (Ark.)  215.  132;    Swenson  v,  Seale,  28  S.  W.  (Tex. 

*  Bnnce  r.  Bnnce,  59  Iowa,  533,  538.  Civ.  App.)  143 ;  Lnmpkins  v.  Johnsou,  32 

*  Bolgiano  v.  Cooke,  19  Md.  375,  397.  S.  W.  (Ark.)  65. 

f  Ellsworth  w.  Hall,  48  Mich.  407.  410.         »  Bone  ».  Tyrrell,  113  Mo.  175,  184; 
»  Gnynn  u.  McCanley,  82  Ark.  97, 106 ;     Henry  v,  McKerlie,  78  Mo.  416, 428. 
Beid  V.  Hart,  45  Ark.  41,  49  j  People  v. 
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the  confirmation  of  the  guardian's  sale,  under  the  order  of  a 
court  of  chancery,  the  guardian  has  no  legal  author-  pn^j^^^j 
ity  to  receive  the  purchase  money ;  and  if  he  does  so,  money  before 
he  holds  it  merely  as  the  depository  of  the  purchaser.^  sale  is  held  by 
The  guardian  has  no  right  to  give  a  deed  to  the  ward's  a  d^Ssitory  f* 
property  sold  by  him  until  the  sale  has  been  con-  but  sub^eciuent 
firmed ;  but  if  he  does  so,  and  the  sale  is  thereafter  makes^deed" 
confirmed,  the  deed  is  good.*     So  there  may  be  a  *^^* 
confirmation,  subsequent  to  the  deed,  nunc  pro  tunc^  at  the  pur- 
chaser's instance.*    Before  the  ratification  of  a  sale  Before  ratifica- 
made  by  the  order  of  a  court  of  chancery,  all  obiec-  ^^^  <>'  ^ax^m 

.,,  .•!  e  '  1  chancery,  ob- 

tions  on  equitable  principles  are  open  for  considera-  jections  on 
tion ;  and  the  sale  will  be  set  aside  on  proof  of  error,  SoundsViii 
mistake,  misunderstanding,  or  misrepresentation  as   °®**®*'^- 
to  the  terms  or  manner  of  sale ;  it  must  appear  to  be  in  all  re- 
spects fair  and  proper,  or  it  cannot  receive  the  sanction  of  the 
court;*  the  court  will  not  approve  a  sale  if  injustice  is  thereby 
inflicted  upon  a  party  not  in  default,^  or  if  it  appear  that  the' 
court  had  no  jurisdiction  to  order  the  sale.^ 

The  approval  or  confirmation  by  the  court  need  not  necessarily 
appear  by  a  formal  entry  of  record ;  it  is  suiBcient  if  the  approval 
appear  from  the  clerk's  minutes,^  or  if  it  can  be  confirmation 
gathered  from  the  whole  record ;  ^  but  without  such  JSJ^from  the 
formal  order  the  conveyance  is  not  prima  facie  evi-  ^**<**«  record. 
dence,  under  the  statute  of  Texas,  that  the  requirements  of  the 
statute  have  been  complied  with.*  A  deed  made  by  a  commis- 
sioner appointed  by  the  Probate  Court  to  sell  a  minor's  property 
is  prima  facie  proof  that  such  sale  was  reported  to  and  approved 
by  the  court.^^  Approval  of  the  report  is  approval  of  the  sale.^^ 
So  where  the  clerk,  being  thereto  empowered  by  statute,  approve 
a  sale,  the  subsequent  approval  of  the  report  will  constitute  an 
approval  of  the  sale  by  the  court.^^  But  the  allowance  by  the 
court  of  a  guardian's  account,  in  which  he  charges  himself  with 

1  State  V.  Cox,  62  Miss.  786,  790.  ?  Moore  v,  Davis,  85  Mo.  464. 

>  Hammann  v.  Mink,  99  Ind.  279,286.  >  Henry  v.  McKerlie,  78  Mo.  416,  430; 

To  same  effect :  Alexander  v.  Hardin,  54  Gilbert  v.  Cooksey,  69  Mo.  42. 

Ark.  480, 482.  *  Robertson  v.  Johnson,  57  Tex.  62. 

*  Reid  V.  Morton,  119  HI.  118,  133.  ^o  Edwards  v.  Powell,  74  Ind.  294,  296. 

*  Bolgianov.  Cooke,  19  Md.  376,  392.  ^^  Exendine  v.  Morris,  8  Mo.  App.d83 

*  Bolgiano  v.  Cooke,  supra.  ^  Bnnce  v.  Bnnce,  59  Iowa,  533. 

*  Spellmann  v.  Dowse,  79  HI.  66. 


276 


OF  EXECUTING  THE  ORDER  OF  SALE. 


§84 


the  proceeds  of  a  sale  of  bis  ward^s  land  made  in  violation  of  the 
court's  order,  does  not  constitute  an  approval  of  the  sale,  the 
court  not  knowing  that  he  had  disobeyed  its  orders.^ 

Confirmation  of  the  sale  by  the  court  cures  defects  and  irregu- 
larities,^ such,  for  instance,  as  failing  to  sell  in  the  order  indi- 
Confirmation  catcd  by  the  license,^  making  the  deed  before  con- 
cureB  defects,  firmatiou,*  Selling  at  a  time  and  place  different  from 
that  prescribed  by  the  law,^  or  on  insufficient  publication  of  no- 
tice,^  the  confirmation  creates  a  presumption  that 

creates  pre-  '  r  r 

sumption  that  the  guardian  complied  with  the  orders  of  the  court, 
have  been  and  that  all  ordcrs  necessary  to  give  validity  to  the 
comp  1  wi  .  g^i^  ^^^  j^^^  made ;  ^  and  such  presumption  is  con- 
clusive where  the  record  does  not  show  affirmatively  that  juris- 
diction did  not  attach.®  But  where  the  statute  conditions  the 
validity  of  a  sale  on  the  literal  compliance  with  its  provisions,  the 
confirmation  does  not  validate  a  sale  made  in  disregard  of  such 
provisions;^  and  in  Minnesota,  it  adjudicates  only  as  to  those 
matters  which  the  statute  requires  the  court  to  find,  for  in- 
stance, that  the  sale  was  legally  made  and  fairly  conducted,  and 
that  the  sum  bid  was  not  disproportioned  to  the  value,  or  that  a 
greater  sum  cannot  be  obtained ;  it  passes  on  nothing  else,  and  is 
not  proof  of  any  prior  proceeding,^*^  or  that  the  person  who  exe- 
cuted the  conveyance  was  the  guardian.^^ 

The  confirmation  does  not,  of  its  own  force,  complete  or  con- 
stitute the  sale,  nor  divest  the  ward  of  his  title  in  the  property 

reported  as  sold.    The  title  passes  on  delivery  of  the 

Title  passes  on_*^__.     _  ^  _  ■•.•         «  ,  «., 

delivery  of        dccd.-^    But  a  Confirmed  guardian  s  sale,  under  which 

the  purchase  price  was  paid  and  possession  delivered, 
but  no  deed  executed,  conveys  an  equitable  title,  and  a  right  to 


1  Cox  V,  Manvel,  57  N.  W.  (Minn.) 
1062. 

3  Daniel  v.  Leitch,  13  Gratt.  195,  212. 

«  Emery  o.  Vroman,  19  Wis.  689,  700. 

^  Hammann  v.  Mink,  99  Ind.  279, 
286. 

»  Brown  v.  Christie,  27  Tex.  73,  77 
(holding  that  if  the  confirmation  is  im- 
proper, the  judgment  may  be  corrected  in 
a  direct  proceeding,  bat  it  is  not  open  to 
collateral  inquiry). 

<  Doe  0.  Jackson,  51  Ala.  514, 517. 

T  Maxsom  v.  Sawyer,  1 2  Ohio,  1 95, 206  j 
Calloway  v.  Nichols,  47   Tex.  327,  331 ; 


a  fortiori,  if  so  declared  in  the  order  of 
confirmation:  Richardson  v,  Butler,  82 
Cal.  174,  180. 

>  Butler  V.  Stephens,  77  Tex.  599, 
603. 

*  Blackman  v.  Baumann,  22  Wis.  611, 
612;  Weld  v.  Johnson  Mfg.  Co.,  84  Wis. 
537,  541. 

1°  Dawson  v,  Helmes,  30  Minn.  107, 
111. 

^^  Burrell  v,  Chicago  Railway,  43  Mina 
363. 

^  Scarf  V.  Aldrich,  82  Pac  (Cal.)  324. 
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the  legal  tifle,  which  would  be  a  sufficient  defence  in  an  action  of 
ejectment.^ 

The  considerations  governing  courts  in  approving  or  rejecting 
sales  reported  for  confirmation,  in  connection  with  ^    .^ 

^  1     .    .  #         1  Considerationa 

sales  by  executors  or  adnumstrators  for  the  pajment  govemiog 
of  debts,'  are  applicable,  in  a  limited  extent,  to  sales  ^viDj^or~diB- 
by  guardians.  Where  the  sale  is  compulsory,  as  it  bye^ecufor*^* 
may  be  if  the  proceeds  are  needed  for  the  payment  of  JJ'^'^by  guar- 
debts  of  the  ward,  or  for  his  support  and  education,  dUn. 
mere  inadequacy  of  price  ought  not  to  be  sufficient  to  inadeqnacj  of 
authorize  the  rejection  of  the  sale,^  unless  the  court  cient  ground  to 
be  satisfied  that  upon  a  resale  a  better  price  will  be  "^^  *  "* 
obtained.  The  reasonable  probability  of  realizing  an  advance 
of  ten  per  cent,  upon  the  amount  reported,  is  held  to  justify  an 
order  for  a  renewed  sale.^  But  if  the  sale  was  ordered  for  rein- 
vestment, it  is  obvious  that  other  considerations  must  govern ; 
the  court  should  in  such  case  be  satisfied  that  the  amount  real- 
ized at  the  sale  reported  will  yield  a  better  income  if  invested  in 
the  manner  proposed  than  the  property ;  or,  in  other  words,  that 
the  value  of  the  proceeds  so  invested,  together  with  the  income 
therefrom,  will  exceed  the  value  of  the  property,  and  its  income, 
at  the  time  the  ward  will  reach  majority.  Where  the  inadequacy 
of  price  is  so  great  as  to  shock  the  conscience,  a  court  of  equity 
should  set  aside  a  sale  where  infants  are  concerned.^  So  the 
court  will  not  confirm  the  sale  of  a  ward's  property  made  by  his 
guardian,  without  authority,  which  has  not  proved  advantageous 
to  the  ward,  and  where  it  appears  that  the  purchaser  paid  in  part 
with  a  debt  due  to  him  by  the  guardian  individually,  and  there  is 
a  reasonable  suspicion  suggested  by  the  attendant  circumstances 
that  the  whole  amount  was  to  be  used  by  the  guardian,  then 
largely  in  debt,  for  his  own  purposes.*  And  so  a  court  will,  of 
its  own  motion,  or  at  the  suggestion  of  a  mere  stranger,  refuse  to 
confirm  a  sale  if  the  proceedings  suggest  that  the  wards  have 
been  unfairly  dealt  with.'  Where  the  statute  provides  that  a 
minor's  land  shall  not  be  sold  for  less  than  three-fourths  of 

1  Alexander  v.  Hardin,  54  Ark.  480.  *  So  provided  by  etatnte  in  Minnesota: 

s  See    Woemer    on    Administration,    Gen.  St  1891,  §§  5804,  5805. 

§  478,  p.  1060.  *  MitcheU  v.  Jones,  50  Mo.  438. 

*  Ayen  v.  Banmgarten,  15  BL  444,         ^  McDoffie  o.  Mclntjre,  11  S.  C.551, 

446.  559. 

7  £x  parU,  Gaemsey,  21  Ul.  443. 
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Sale  for  less      ftg  appraised  value,  the  Probate  Court  has  no  iuris- 

tban  minimum  rr  7  j 

fixed  by  8tat-  diction  to  approve  a  sale  shown  to  be  in  contravention 
of  such  statute.^  Courts  are  vested  with  a  sound  dis- 
cretion in  confirming  or  disapproving  a  guardian's  report  of  sale ; 
but  tliis  discretion  must  be  exercised  according  to  established 
principles,  and  the  decision  may  be  assigned  for  error .^  If  the 
sale  was  regularly  and  fairly  conducted,  with  due  regard  to  the 
interests  of  the  ward,  and  the  terms  of  the  order  have  been  com- 
plied with,  the  purchaser  is  entitled  to  hold  the  property,  unless 
tlie  inadequacy  of  the  price  be  such  as  to  require  the  sale  to  be 
set  aside ;  and,  as  a  general  principle,  mere  inadequacy  of  price 
is  not  a  sufficient  cause.^ 

§  85.  The  Deed  of  Conveyance.  —  It  appears  from  what  is 
stated  in  the  preceding  section,  that  although  the  ward's  title 
Delivery  of  caunot  be  divcstcd  by  the  guardian's  sale  until  such 
to gKe*titie*t7  ®^^®  ^^®  ^^^^  approved  by  the  court,  yet  the  title  does 
purchaser.  ^q^  pass  by  the  approval,  but  only  upon  the  execution, 
acknowledgment,  and  delivery  to  the  purchaser  of  the  guardian's 
deed  of  conveyance.*  If,  on  a  sale  properly  made  and  confirmed 
by  the  court,  the  purchaser  fails  to  comply  with  the  terms  of  the 
sale,  he  takes  no  title  under  such  sale.^  Until  the  title  has  been 
divested  by  the  execution  of  the  guardian's  conveyance,  the  infant 
may  recover  in  ejectment,  notwithstanding  the  confirmation  of 
the  sale  and  the  payment  of  the  purchase  money.®  And  so,  where 
the  sale  was  for  cash,  and  the  cash  was  not  paid,  the  statutory 
lien  on  the  property  sold,  provided  for  in  cases  of  a  guardian's 
sale  on  credit,  was  held  to  attach,  as  well  as  the  equitable  ven- 
dor's lien,  so  long  as  the  title  remained  in  the  purchaser,  his  heir 
Purchaser  has  OT  grantee  with  notice.^  It  is  held  in  Missouri  that 
on"approva[  of  whcrc  the  salc  by  a  curator  under  an  order  of  the 
the  St  to^  court  has  been  regularly  approved  by  the  court,  this 
compel  con-      f^ct  of  itsclf  passcs  to  the  purchaser  an  equity  for 

veyance  of  *  *^     •  1       j 

legal  title.  the  legal  title  which  will  be  enforced  in  his  favor  by 
denying  recovery  in  ejectment  by  the  heirs,  or  by  vesting  him  with 
the  perfect  title,  notwithstanding  an  irregular  deed,  or  the  want 


1  Carder  v.  Cnlbertson,  100  Mo.  269,         *  Ante,  $  84;  Scarf  v.  Aldrich,  32  P. 

272.  (Cal.)  324,  327. 

3  Ex  parte  Gnemsej,  21  lU.  443.  *  Judson  v.  Sierra,  22  Tex.  365, 369. 

'  Avers    v.  Baamgarten,   supra,   aad         '  Doe  v,  Jackson,  51  Ala.  514,  517. 
authorities  cited.  "^  Ferguson  v.  Shepherd,  58  Miss.  804 
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of  a  deed.^  But  where  the  statute  requires  the  guardian's  deed  to 
be  executed,  acknowledged,  and  delivered,  conveying  insufficient 
all  the  right,  title,  and  interest  of  the  ward  in  the  J^^w^.s''* 
land  sold,  a  deed  not  executed  or  acknowledged  as  *^^^*- 
guardian,  not  purporting  to  convey  the  interest  of  the  ward  in 
the  land  sold,  not  containing  the  recitals  required  by  the  statute, 
nor  showing  a  sale  made  in  accordance  with  the  order  of  the 
court,  does  not  pass  the  title  of  the  ward.^  So  it  has  been  held 
that  where  land  owned  by  an  insane  person  and  not  taxable  while 
owned  by  him,  was  sold  by  his  guardian  under  an  order  of  court, 
it  did  not  become  taxable  in  the  hands  of  the  purchaser  until  the 
conveyance  by  the  guardian  was  executed  and  approved  by  the 
court,  although  by  its  terms  such  conveyance  related  back  and 
took  effect  some  two  years  prior  to  the  date  of  its  execution.^ 
And  the  authority  of  a  commissioner  to  make  a  deed  to  land  sold 
under  the  decree  of  the  court,  retaining  title  until  the  purchase 
money  is  paid,  cannot  be  exercised  when  such  purchase  money 
has  not  been  actually  paid,  but  only  secured  by  a  note.^  So  a  pur- 
chaser, to  entitle  himself  to  the  rights  of  the  highest  bidder  at  a 
guardian's  sale,  must  tender  payment  and  performance  within  a 
reasonable  time.^ 

The  guardian's  deed  should  recite  the  order  in  virtue  of  which 
the  sale  is  made,  by  clear  and  distinct  reference  thereto,  as  well 
as  to  its  date,  and  the  authority  of  the  grantor ;  it  j^^  ^j^^^j^ 
should  show,  also,  that  the  notice  of  sale  required  by  recite  aii  essen- 
the  order  had  been  given :  otherwise  such  deed  will  stituting  the 
be  defectively   executed.*     And  where  the  statute 
does  not  make  a  guardian's  deed  prima  facie  evidence  that  the 
law  has  been  observed  in  its  execution,  the  proceedings  and  power 
under  which  it  has  been  executed  must  be  shown  before  such 
deed  can  be  offered  in  evidenced    Without  proof  of  the  appoint- 
ment of  the  guardian  by  a  court  of  competent  jurisdiction,  and 
authority  from  the  court  to  make  the  sale,  his  deed  convejdng 
land  of  his  ward  cannot  be  received  in  evidence.®    But  if  the 

^  Heniy  v.  McKerlie,  78  Mo.  416, 428.  bj  motion  in  the  original  cause :  Lord  v, 

2  Bone  V,  TyrreU.  118  Mo.  175,  185.  Beard,  79  N.  C.  5,  9. 

•  Ordway  v.  Smith,  53  Iowa,  589.  *  People  u.  Circuit  Judge,  19  Mich. 

«  Ex  pane  Macaj,  84  N.  C.  59.    Bnt  in  296,  299. 
such  case  the  remedy  of  the  minor  is  not,         ^  Segee  v,  Thomas,  3  Blatchf.  11,  22. 
in  North  Carolina,  by  action  on  the  note         ^  Gatton  v,  ToUey,  22  Kans.  678,  681. 
and  to  subject  the  land  to  its  payment,  bat         ^  Honse  v.  Brent,  69  Tex.  27,  SO,  citing 

earlier  Texas  cases. 
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minor  receive  the  purchase  money,  being  the  full  value  of  the 
land,  and  never  offer  to  return  it ;  and  if  the  power  to  sell  was 
valid,  though  defectively  executed ;  and  if  the  vendee  have  gone 
into  possession  and  erected  valuable  improvements  thereon,  —  a 
court  of  equity  will  enjoin  the  minor  from  prosecuting  an  action 
of  ejectment  for  the  land  so  sold.^  So  a  curator's  deed,  which 
But  insufficient  docs  uot,  in  apt  words,  convey  the  land  as  that  of  his 
necMsariiy  Ward,  though  signed  by  him  as  curator,  and  describing 
void.  himself  as  such,  is,  strictly  construed,  his  own  personal 

deed ;  but  such  deed,  failing  to  recite  the  order  of  court,  the  ap- 
praisement, time,  terms,  and  place  of  sale,  &c.,  is,  for  that  reason 
defective,  but  not  necessarily  void ;  and  it  will  not  be  cancelled 
when  the  report  shows  that  a  perfect  title  can  be  conveyed,  and 
the  parties  are  willing  to  so  convey.^  It  is  not  necessary  that 
the  guardian's  deed,  under  a  license  of  the  court,  should  state  the 
reason  for  granting  the  license  and  making  the  sale ;  ^  and  infor- 
malities in  the  recitals,  mistake  of  the  guardian  in  stating  the 
date  of  the  license,  or  the  insertion  of  irrelevant  matter,  should 
not  avoid  a  guardian's  deed  given  in  good  faith.^  It  is  sufficient 
if  it  appear  by  the  record  and  the  deed,  that  the  sale  and  deed 
were  made  pursuant  to  the  license,  though  no  reference  is  con- 
tained in  the  deed  to  the  proceedings  in  the  Probate  Gourt^  But 
Unless  it  show  whcrc  the  statutc  provides  that  '^  no  real  estate  of  a 
h^^^tn^^""^^  minor  •  .  .  shall  be  sold  for  less  than  three-fourths 
violated.  ^f  j^g  appraised  value,"   a  deed  showing  the  non- 

observance  of  the  statute  is  void  on  its  face.^  Under  a  statute 
authorizing  guardians  to  convey  their  wards'  land  to  railroads,  if 
it  is  necessary  for  the  purposes  of  the  road,  and  requiring  the  ap- 
proval of  the  probate  judge  to  make  such  deed  valid,  the  deed, 
together  with  a  certificate  of  the  probate  judge  that  he  has  ex- 
amined the  deed  and  the  sale,  has  found  the  land  necessary  for  the 
purposes  of  the  road,  the  consideration  fair  and  equivalent,  and 
the  sale  just  and  proper,  and  that  be  approves  and  confirms  the 
same,  is  sufficients  Where  a  purchaser  from  a  guardian,  instead 
of  paying  or  securing  the  purchase  money,  conveyed  the  land  to 
a  third  party  by  deed  absolute  on  its  face,  but  to  be  held  and 

^  Segee  v.  Thomas,  3  Blatchf.  11, 18.  *  Menage  v.  Jodos,  40  Minn.  254. 

^  Bobb  V.  Barnam,  59  Mo.  394,  397.  ^  Carder  v.  Culbertson,  100  Mo.  269, 

»  Sowle  V.  Sowle,  10  Pick.  376.  272. 

«  WiUiamflont;.  Woodman,  73  Me.  163,         ^  Hodgdon  v.  South.  P.  B.  R.  Co.,  7i 

167.  Cal.  642,  649. 
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re-6oId  by  the  latter,  and  afterward  refold  it  for  more  than  the 
amount  bid  by  the  purchaser,  and  accounted  for  the  proceeds  to 
the  guardian,  this  was  held  to  be  equal  to  a  delivery.,  and  that 
the  title  acquired  was  good.^ 

A  deed  of  ^^  all  the  ward's  share  and  interest "  in  certain  land 
will  pass  both  a  present  estate  and  a  reversionary  interest  belong- 
ing to  the  ward  in  the  land  described.^    But  a  guar-  ^^^^^  ^ 
dian  can  insert  no  extra  covenants  in  the  deed  which  cnants  inserted 

in  the  deed  do 

are  binding  upon  his  ward;  he  may  make  himself  not^indthe 
liable  personally  on  such  covenants  (of  warranty,  of 
title,  seizure,  (fee.) 9'  but  the  ward's  estate  is  not  affected  thereby ; 
nor  is  the  ward  estopped,  by  his  guardian's  deed,  from  setting  up 
an  after-acquired  title.* 

The  sale  by  a  guardian  of  his  ward's  real  estate,  if  valid  when 
made,  is  not  rendered  invalid  by  the  subsequent  resignation  of 
the  guardian,  and  the  appointment  of  another  in  his  successor  may 
place.*  So  where  the  guardian  dies,  after  making  J^L^bvhis^^* 
sale  of  his  ward's  land,  under  license  of  the  court,  predecessor. 
the  sale  being  approved  and  the  guardian  ordered  to  make  deed, 
his  successor  may  properly  receive  the  purchase  money  and  be 
compelled  to  complete  the  transaction  by  making  deed  to  the 
purchaser.  And  so  where  the  ward  dies  after  an  order  of  sale  for 
payment  of  his  debts,  and  before  the  sale  is  completed.^  The 
act  of  conveyance  is  rather  ofiBcial  than  personal,  and  more  a 
function  of  the  place  than  a  matter  appropriated  to  any  individ- 
ual.*^ And  on  a  similar  theory,  where  a  female  guardian's  mar- 
riage is  suggested  (in  a  State  where  marriage  disqualifies  a  female 
as  guardian  of  a  ward's  estate)  after  the  confirmation  of  a  sale 
by  her  of  her  ward's  real  estate,  and  a  successor  duly  appointed 
makes  the  deed,  it  is  not  competent,  in  a  collateral  proceeding,  to 
show  that  her  marriage  had  taken  place  before  the  confirmation 
of  the  sale.^    In  Tennessee  a  guardian,  having  sold  his  ward's 


1  Molford  V.  Beveridge,  78  JH  455, 458. 

«  Sowle  V.  Sowle,  10  Pick.  376.  And 
Me  Toang  v.  DowliDg,  15  VI.  481,  485, 
holding  that  if  the  ward  had  bnt  an  equi- 
table title  and  Bab06<iu6ntl7  acquires  the 
legal  title,  eqoitj  wiU  compel  a  convej- 
ance  of  the  legal  title  on  the  ground  that 
it  was  held  in  trust. 

>  Mason  v.  CaldweU,  10  IlL  196,  207, 
referring  to  Sumner  v.  Williams,  8  Mass. 


162, 172 ;  Whiting  v.  Dewej,  15  Pick.  42S. 
433. 

*  Toung  p.  Lorain,  11  Dl.  624,  640; 
State  V.  Clark,  28  Ind.  138, 140;  Erwin  v. 
Garner,  108  Ind.  488. 

^  Hemdon  i;.  Lancaster,  6  Bush,  483, 
485. 

^  Wingate  r.  James,  121  Lid.  69,  73. 

7  Lynch  V.  Kirby,  36  Mich.  238. 

8  Carr  v.  Spannagel,  4  Mo.  App.  285. 
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land  without  aathorltj,  subject  to  the  approval  of  the  Chancery 
Court,  will  not  be  required,  upon  the  court's  confirmation  of  such 
sale,  to  execute  deed  with  covenant  to  the  purchaser ;  the  decree 
divesting  and  vesting  title  is  sufficient  in  such  case.^ 

The  order  for  the  sale  of  land  does  not  operate  in  praesenti  to 
convert  the  land  into  assets  in  the  hands  of  the  guardian,  so  as 
to  prevent  a  judgment  against  the  ward  from  operating  as  a  lien 
on  the  land ;  nor  does  the  title  of  the  purchaser  at  the  guardian's 
sale  relate  back  to  the  order  of  the  sale  so  as  to  prevent  any  in- 
tervening lien  or  rights.'  The  title  remains  in  the  heir  until  the 
contract  of  sale  is  executed  by  the  payment  of  the  purchase 
money  and  the  execution  of  the  deed.' 

§  86.  Mortgaging  the  Real  ZSstate  of  Minon.  —  It  has  already 
been  stated  that  guardians  have  no  power  to  mortgage  their 

wards'  real  estate  without  being  authorized  thereto  by 


Power  to  __j.-  ^xxi  ^•••T» 

moiKmce  leai    a  court  in  pursuance  of  a  statute  conferring  jurisdic- 
tion to  that  effect  on  the  court,^  and  that,  as  a  general 


>rtgage 
estate  of 


minors  is 

^reiy  statu-  ^^lg^  ^j^^  powcr  Conferred  to  sell  real  estate  does  not 
include  the  power  to  mortgage  it.*  Lord  St.  Leon- 
ards, in  a  case  turning  upon  the  construction  of  a  power,  given 
Power  of  sid  by  wiU,  givcs  it,  after  reviewing  the  authorities,  as 
oat  and  out  his  opiuiou  of  the  English  law  on  this  subject,  that  a 
elude  power  powcr  of  Sale  out  and  out,  and  having  an  object 
to  mortgage;     b^yQ^j  tj^e  raising  of  a  particular  charge,  does  not 

authorize  a  mortgage;    but  a  power  for  raising  a  particular 

charge,  where  the  estate  is  settled  or  devised  subject 

$€ctu  where 

power  to  sell  is  to  that  charge,  may  support  a  mortgage  as  a  condi- 
anoSer  pur-  tioual  salc.®  Judgc  Coopcr,  in  the  above-mentioned 
^^  case  of  Stokes  v.  Payne,^  also  adopts  the  distinction 

drawn  in  an  ancient  case,^  ^*  that  where  a  man  has  power  to  make 
leases,  etc.,  which  shall  charge  and  encumber  a  third  person's 
estate,  such  power  shall  have  a  rigid  construction ;  but  where  the 
power  is  to  dispose  of  a  man's  own  estate,  it  is  to  have  all  the 

1  Hurt  V.  Long,  6  Pickle,  445, 457.  conclndes  that  the  mere  power  to  seU 

3  Shaffner  v.  Briggs,  36  Ind.  55,  57.  does  not  include  the  power  to  mortgage. 

*  £rb  V.  Erb,  9  Watts  &  S.  147.  *  Stronghill  v,  Antstey,  1  De  6.  M.  &  G. 

*  AnUf  §  54,  p.  177,  and  authorities  635,  645.    See  also  Tyaon  v.  Latrobe,  42 
there  cited.  Md.  825,  337. 

s  lb.,  citing  Stokes  v.  Payne,  58  Miss.         ^  58  Miss.  614,  617. 
614,  in   which   Judge   Ckx>per    reyiews         '  Sayle  &  Freeland,  2  Vent.  S5a 
numerous  authorities  pro  and  con,  and 
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favor  imaginable."  ^    It  is  held  in  Iowa,  tliat  ander  a  Petition  to  sell 
petition  by  a  guardian  asking  for  an  order  to  sell  real  p^ oMerto^ 
estate  of  his  ward,  the  court  has  no  jurisdiction  to  ^^^^^^ 
make  an  order  authorizing  him  to  mortgage  it.^ 

In  most  States  the  power  is  now  conferred  upon  probate  courts 
to  authorize  guardians  to  mortgage  the  property  of  their  wards  in 
case  it  be  shown  to  be  for  their  interest.    These  statutes,  even 
more  rigidly  than  statutes  authorizing  the  sale  of  infants'  real 
estate,  should  be  strictly  complied  with,  since  there  is 
always  danger  that  the  mortgage  may  be  foreclosed,  vSoas  to  ET" 
in  which  case  the  property  rarely  brings  more  than  p^^  with™ 
the  amount  of  the  incumbrance.^     Where  the  statute 
provides  that  the  order  of  the  court  shall  specify  the  amount  to  be 
secured  by  such  mortgage,  the  rate  of  interest  to  be  paid,  and  the 
length  of  time  for  which  such  mortgage  shall  be 
given,  an  order  of  the  Probate  Court  failing  to  pass  SS^piy**wi*th 
upon  these  questions  is  void,  and  the  purchaser  at  Jhe^mortgage!** 
a  foreclosure  sale  under  it   obtains  no   title.^    In 
Rhode  Island,  where  it  is  held  that  the  statutory  provision  re- 
quiring all  applications  to  probate  courts  to  be  in  writing  is 
directory  only,^  it  is  still  held  necessary  that  the  facts 
appear  of  record  to  give  jurisdiction  for  an  order  to  mast  be  In 
mortgage  a  minor's  real  estate;  and  where  the  for-  '^^"«f- 
malities  imposed  by  the  statute  for  leave  to  mortgage  differ 
materially  from  a  petition  for  leave  to  sell,  a  power  of  sale  in- 
serted in  a  mortgage  is  void,  and  the  mortgagee  will  be  enjoined 
from  selling.®    And  so  where  the  statute  requires  a  report  to  be 
made  to  the  court,  of  the  sale,  leasing,  or  other  disposition  of  the 
property,  made  in  pursuance  of  the  order  of  court,  such  require- 
ments apply  as  well  to  the  mortgage,  as  to  the  sale  of  the 
property;  and  if  the  guardian  fail  to  report  his  agreement  to 
mortgage,  and  the  terms  of  it,  the  mortgage  is  void.^    In  Illinois 
a  mortgage  in  fee  executed  by  a  guardian  on  his  ward's  land  was 
held  unauthorized,  nugatory,  and  void  as  to  the  ward ;  ^  but  the 

^  See,  to  same  effect,  Head  v.  Temple,  *  Battell  v.  Torrey,  65  N.  Y.  294,  297. 

4    Heisk.  34,  39 ;    Hnbbard    v.  German  *  Edwards  v.  TaUafero,  34  Mich.  13, 

Congregation,  34  Iowa,  31,  37 ;  Bloomer  15. 

V.  Waldron,  3  Hill  (N.  Y.),  361,  366,  men-  »  Robbing  v.  Tafft,  12  R.  I.  67. 

tioning  Williams  v.  Woodard,  2  Wend.  «  Barry  v,  Clarke,  13  R.  I.  65. 

487,  492,  as  holding  the  contrary.  7  Battell  v.  Torrey,  65  N.  Y.  294. 

>  McMannis  o.  Rice,  48    Iowa,  361,  >  Merritt  v.  Simpson,  41  HL  391. 
363. 
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Supreme  Court  of  the  United  States  decided,  in  a  later  case,  that 
under  the  statutes  of  Illinois  such  a  mortgage  is  not  invalid 
because  authorizing  an  absolute  sale,  and  not  expressly  recogniz- 
Bi  htto  ^^8  *^^  right  of  redemption  after  sale,  because  the 

redeem  after      right  of  redemption  exists  as  a  rule  of  property, 

Bale  implied.  «r      «-       •?  j 

whether  recognized  or  not  m  the  mortgage.^ 
The  power  of  a  guardian  to  mortgage  the  real  estate  of  his 
ward  is  subject,  beside  the  express  restrictions  enumerated  in  the 
statute,  to  the  implied  restrictions  controlling  the  discretion  and 
power  of  both  the  guardian  and  the  court;  for  instance,  that 
Money  must  ^^^^  indebtedness  secured  by  the  mortgage  must  arise 
^^anTs^benefit.  ^^*  ^^'  *"^^  hsLve  somc  uccessary  or  appropriate  con- 
nection with,  the  management  of  the  ward's  estate.' 
The  guardian  has  no  right  to  borrow  money  to  invest  with  the 
ward's  mother,  or  to  pay  her  debts,  or  to  invest  in  real  estate.' 
Order  should  "^^^  Order  should  coutaiu  a  statement  of  the  objects 
be  expUcit.  f^  ig^bich  the  avails  of  the  mortgage  are  to  be  applied, 
and  not  refer  to  any  other  paper  for  such  specification;^  the 

wards  may  question  the  validity  of  the  mortgage,  al- 
iS^'vtSdity  though  its  cxccution  had  been  approved  by  the  Pro- 
f oiSSoSSr  ^"^  bate  Court,  in  the  proceedings  to  foreclose,*  or  by 
bill  in  equity  to  review  the  order,  and  there  urge 
every  objection  which  could  avail  on  a  writ  of  error,  if  that  were 
allowable.® 

1  United    States    Mortgage    Co.    v.  barj  p.  Powers,  131  lU.  182, 196,  following 

Sperry,  138  U.  S.  313,  332.  Kingsbury  v.  Sperry,  119  DL  279,  284. 

^  United    States    Mortgage     Co.     v.         ^  Kingsbary  v.  Sperry,  Mupra,  relying 

Sperry,  138  U.  S.  313,  326.  on  the  principle  (that  a  minor  is  entitled 

'  Kingman   v.  Harmon,  32  UL  App.  to  be  heard  by  original  bill  in  chancery, 

529,  537.  even  daring  his  minority)  announced  in 

*  Lampman,  tn  re,  22  Han,  239.  Kuchenbeisser  v.  Beckert,  41  Ul.  172,  and 

*  Kingmaa  v.  Harmon,  supra ;  Kings-  Lloyd  p.  Kirkwood,  112  HL  329, 337. 
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CHAPTER  XI. 

OF  THE  EFFECT  OF  THE  SALE. 

§  87.  Validity  of  fhe  Sale.  —  In  view  of  the  peculiar  fonctions 
which  probate  courts  are  called  on  to  perform,^  and  of  the  solici- 
tude of  courts  generally  4a>  protect  the  property  of  infants  against 
loss  by  the  ignorance,  carelessness,  or  bad  faith  of  those  intrusted 
with  the  care  of  their  property,  it  is  of  the  utmost  importance 
that  every  step  in  the  proceeding  to  sell  the  property  of  minors 
be  taken  as  nearly  as  possible  in  literal  compliance 
with  the  method  pointed  out  by  the  statute  upon  pu^^'' 
which  the  proceeding  is  based.    For  courts,  in  their  Jjj^^  "*^*"" 
anxiety  to  shield  the  interests  of  infants,  sometimes 
annul  a  sale  on  the  ground  of  a  very  slight  error,  oversight,  or 
trivial  irregularity  in  the  proceeding,  if  they  suspect,  or  discover 
by  the  light  of  subsequent  events,  that  the  best  interest  of  the 
minor  has  not  been  subserved  thereby.     ^  It  is  a  pernicious  error, 
fruitful  of  trouble  and  mischief,  to  suppose  that  any  vague,  inarti- 
ficial statement  of  circumstances'  is  sufficient  to  authorize  an 
order  for  the  sale  of  real  estate,  if  the  applicant  and  the  judge 
know  all  about  the  matter ;  or  that  the  good  faith  and  honesty  in 
which  the  application  is  made  are  a  sufficient  safeguard  against 
ruinous  complications  and  litigation  that  may  follow  an  oversight 
or  mistake."^    ^^It  is  elementary,  that  statutory  provisions  in 
derogation  of  the  common  law,  by  which  the  title  of  g^^^^  j|. 
one  is  to  be  divested  and   transferred  to  another,  resting  title  of 

iniAnts  to  lAXid 

must  be  strictly  pursued,  and  every  requisite  thereof,  mre  strictly 
having  the  semblance  of  benefit  to  its  owner,  must  be  ^ 
complied  with  in  order  to  divest  the  title."  ^ 

^  See,  u  to  the  fonctions  of  probate  eworn  to  by  hiin,  that,  in  hia  opinion, "  it 

oonrts,  Woerner  on  Administration,  §  11,  wonld  be  for  the  best  interest  of  the  ward 

note  (2);  also  §§  145,  206  €t    m^.,  and  that  his  real  estate  be  sold." 
{  463.  >  Woerner  on  Adm.  §  463,  p.  1021. 

*  Or  eren,  as  is  often  the  case  in  prao-        *  Per   Rnger,  Ch.  J.,  in  EUwood  v. 

tice,  the  dry  statement  of  the  guardian,  Northrap,  106  N.  T.  172,  186|  citing  the 
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Sale  IB  void  if        Tbus  a  salc  of  real  estate  of  a  minor  by  one 

appointment  of  -  .  ,.  ,  .j    •      i  -i?  j.i.  j        i 

guaidunis       as  his  guardian,  is  yoid  in  law  if  the  records  show 

^^^ '  that  no  such    appointment    has   been   made.^      So 

.*  .  ^.        also  where  there  is  no  petition  or  license  covering 

or  if  statute  .  -.  ,  .  * 

has  not  been      the  premises  conveyed,  or  bond,  or  notice  of  such 

complied  with.         ..    « 

But  while  it  is  true  that  the  guardian  sells  his  ward's  property 
by  virtue  of  a  mere  statutory  power,  and  that  his  ward  will  not  be 
bound  by  his  act  in  so  far  as  it  is  not  in  obedience  to  and  in  con- 
formity with  the  power  conferred,  yet  the  authority  of  the  guar- 
dian to  make  the  deed,  and  the  validity  of  the 
Bate  depends  ^  purchaser's  title,  depends  upon  the  action  of  the  court 
of  thecout^  on  the  report  of  the  sale,  and  not  on  the  evidence  by 
evidently  which  its  action  is  to  be  shown.  If  the  destruction 
which  the  ao-     of  the  Tocord  evidence,  or  the  misprision  or  omission 

tion  IS  shown.        -ii,  i.i  i 

of  the  clerk,  or  the  mistake  or  carelessness  of  the 
guardian,  or  of  the  judge,  were  fatal  to  the  titles  derived  through 
administrators  or  guardians,  no  one  would  feel  safe  in  buying 
such  property.  The  consequences  would  be  most  deleterious  to 
the  interests  of  estates,  and  greatly  diminish  the  price  such  prop- 
erty would  bring  when  offered  for  sale  by  order  of  court.^  It  is 
manifestly  the  policy  of  the  law  to  uphold  judicial  sales.*  "  Both 
law  and  equity  guard  zealously  the  interest  of  purchasers  under 
the  process  of  courts  of  law  or  decrees  of  equity.*'  *  "  The  vex- 
atious doubts  whether  the  purchaser  could  hold,  and 
Mu^rtTto  up-  whether,  years  after  his  purchase,  the  sale  might  not  be 
JlSw.^"^'*^**^  avoided  and  he  turned  out  of  doors,  might  deter  many 
persons  from  bidding,  and  would  be  apt  to  prevent 
actual  bidders  from  offering  the  value  of  the  land."® 

Hence,  courts,  in  passing  collaterally  upon  the  validity  of  the 

earlier  New  York  cases  of  Atkins  v.  Kin-  nor  had  she  erer  taken  the  oath  required 

nan, 20  Wend.  241,  249;  BatteU t;.  Torrey,  by  the  law;  hence,  it  was  held  that  the 

65  N.  Y.  294,  299 ;  Stilwell  v.  Swarthout,  Probate  Conrt  had  no  jnrisdiction,  and  the 

81  N.  Y.  109, 1 14 ;  and  Valentine,  in  re,  statute  of  limitation  to  aroid  such  a  sale 

72  N.  Y.  184,  186.    See  also  Barrett  v.  does  not  run  against  the  ward. 
ChnrchiU,  18  B.  Mon.  387,  390.  *  Callowaj  v.  Nichols,  47  Tex.  327, 331 ; 

^  Higginbotham   v,  Thomas,  9  Kans.  Fennybacker  v,  Switzer,  75  Va.  671,  687. 
328,  335.  «  Whitman  v.  Fisher,  74  HI.  147,  152. 

'  Tracj  V.  Roberts,  34  AtL  (Me.)  68.         ^  Fer  Simpson,  J.,  in  Benningfield  v. 

The  guardian  in  this  case  had  obtained  Reed,  8  B.  Mon.  102, 105. 
dne  license  to  sell  real  estate  of  the  ward,         *  Jndge  Robertson,  in  Thornton  v,  Mo- 

bnt  neither  the  petition  nor  license  in  Grath,  1  Dut.  349, 354. 
any  way  covered  the  premises  in  question, 
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title  obtained  by  a  purchaser  at  a  guardian's  sale  of  his  ward's 
real  estate,  will  carry  out  the  true  intent  and  meaning 
of  the  record  of  the  proceeding,  without  regard  to  approvinsr  the 
irregularities  and  informalities,  nor  allow  the  record  dUctiou,  neither 
to  be  contradicted,^  provided  that  enough  can  be  JlJr^nfoJmaii- 
found  thereon  to  show  that  the  court  which  ordered  ties  wm  be 

noticed  in  a 

the  sale  had  jurisdiction.^    "  However  irregular  and  collateral  pro- 

ceedinff. 

erroneous  the  proceedings  and  orders  of  a  court  hav- 
ing jurisdiction  may  be,  in  relation  to  the  sale  and  conveyance  of 
the  real  estate  of  minor  heirs,  upon  the  petition  of  their  guar- 
dians, yet  if  such  proceedings  and  orders  are  not  void,'  they  are 
conclusive  when  questioned  collaterally."^    In  Indiana 
it  was  decided  that  an  irregularity  in  the  proceeding,  fhan'apprafsed 
in  consequence  of  which  the  property  was  sold  for  less  J*^"*^ 
than  its  appraised  value,  does  not  avoid  a  sale  ap- 
proved by  the  court,  if  it  had  jurisdiction;*  but  in  Missouri, 
under  a  statute  prohibiting  the  sale  of  a  minor's  real 
estate  for  less  than  three-fourths  of  its  appraised 
value,  the  approval  of  a  sale  for  a  sum  less  than  three-fourths  of 
the  appraised  value  is  held  nan  coram  judice^  and  the  sale  and  deed 
thereunder  void.^    So  it  has  been  held  in  Missouri,  that  a  sale 
without  previous  appraisement,  and  which  was  reported  to  the 
court  and  approved  at  the  same  term  during  which  it  had  been 
made,  was  void,  notwithstanding  the  confirmation  by  the  court, 
because  it  had  no  jurisdiction  to  make  such  approval  at  that 
term.^     But  in  later  cases  so  much  of  this  case  (as  well  as 


^  Worthington  V.  Dankin,  41  Ind.  615, 
625. 

^  Benson  v.  Benson,  70  Md.  253,  258 ; 
Thaw  V.  Ritchie,  136  U.  S.  519,  547; 
Kellejr  v.  Morrell,  29  Fed.  R.  736;  New- 
bold  V.  Schlens,  66  Md.  585,  589 ;  Hamiel 
V.  DonneUj,  75  Iowa,  93 ;  Schaale  v.  Wasej, 
70  Mich.  414,  420;  Walker  v.  Goldsmith, 
14  Oreg.  125, 145;  Brazee  v.  Schofield,  2 
Wash.  T.  209,  220 ;  Lyne  v.  Sanford,  82 
Tex.  58,  63;  Danghtrj  v.  Thweatt,  16  S. 
(Ala.)  920;  Larimer  P.Wallace,  36  Neb. 
444,  455;  Hnbermann  v,  Evans,  46  Neb. 
784. 

^  Id  est,  it  the  conrt  hare  jarisdiction 
to  make  an  order  in  the  premises. 

«  Walker  v.  HUl,  111  Ind.  223,  S85, 
citing  namerons  Indiana  cases ;  Morrison 
V.  Nellis,  115  Pa.  St.  41,  46;  Larimer  v. 


Wallace,  36  Neb.  444;  Reid  v.  Morton, 
119  ni.  1 18, 131 ;  Qnesenberry  v.  Barbour, 
31  Gratt.  491,  499,  citing  namerons  cases 
from  Virginia  and  United  States  conrts ; 
Fleming  v.  Johnson,  26  Ark.  421, 433,  cit- 
ing earlier  cases,  and  foUowed  in  Gnjnn  v. 
McCanlej,  32  Ark.  97,  107,  and  annonnc- 
ing  the  law  on  the  anthoritj  of  Sturdy  v. 
Jacowav,  19  Ark.  499,  514.  See  also 
Carrie  v.  Franklin,  51  Ark.  338,  341,  for  a 
list  of  Arkansas  cases  so  holding. 

^  Meikel  v.  Borders,  129  Ind.  529. 

*  Carder  V.  Calbertson,  100  Mo.  269. 

^  Strouse  v.  Drennan,  41  Mo.  289,  297. 
"It  is  the  duty  of  a  purchaser,'*  says 
Wagner,  J.,  in  deciding  this  case,  "  when 
he  is  about  to  buy  real  estate  sold  by 
authority  of  courts,  to  look  to  the  order 
of  the  court,  and  see  whether  there  is 
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Sale  prema-      of  other  cases)  holding  the  sale  void  because  it  was 

turelv  ap-  ^  ^ 

provwi  prematurely  reported  and  approved,  is  overruled,  and 

it  is  now  held  that  the  sale  is  voidable  on  that 
ground,^ 

The  extent  to  which  sales  made  by  guardians  of  the  lands  of 
sutntea  pro-  ^®ir  wards  are  to  be  held  absolute  and  unassailable 
^^^t^'t^f*-"  in  collateral  proceedings,  is  in  a  number  of  States 
peachment.  pointed  out  by  Statute^  In  Michigan,  for  instance, 
it  is  enacted,  that  in  actions  in  which  the  ward  or  any  person 
claiming  under  him  contests  the  validity  of  a  sale  by  his  guar- 
dian, the  same  shall  not  be  avoided  on  account  of  any  irregularity 
in  the  proceedings,  provided  it  shall  appear :  — 

^'  1.  That  the  guardian  was  licensed  to  make  the  sale  by  a  pro- 
bate court  of  competent  jurisdiction ; 

"  2.  That  he  gave  a  bond  which  was  approved  by  the  judge  of 
probate,  in  case  any  bond  was  required  by  the  court,  upon  grant- 
ing the  license ; 

^^  8.  That  he  took  the  oath  prescribed  in  this  chapter ; 

*'  4.  That  he  gave  notice  of  the  time  and  place  of  sale  as  pre* 
scribed  by  law ;  and, 

"  5.  That  the  premises  were  sold  accordingly  by  public  auction, 
and  are  held  by  one  who  purchased  them  in  good  faith."  ^  It  is 
Petition  need  held  Under  this  statute  that  the  making  of  a  petition 
not  be  shown.  ^^  ^^  guardian,  and  the  filing  thereof,  need  not  be 
shown  ;^  and,  in  cases  arising  under  the  administration  of  the 
estates  of  deceased  persons,  but  applicable  equally  to  guardian's 
sales,^  that  the  only  facts  necessary  to  show  that  the  court  had 
jurisdiction  to  grant  the  license  are,  that  the  decedent  was  an  in* 
habitant  of  the  county  at  the  time  of  his  death,  that  the  premises 
were  situate  in  the  county,  that  letters  had  been  granted  by  the 
Probate  Court  of  the  county,  and  that  it  licensed  the  sale ;  ^  that 

neither  the  omission  to  verify  the  petition,  nor 
fatal  to  sale,      the  failure  to  appoint  guardians  for  the  infant  heirs, 

anthoritj  to  seU,  and,  if  bo,  what  are  the  ^  See  anfe,  §  8S. 

conditions  and  restrictions  incident  to  its  *  How.  Stat.  1883,  §  610S. 

exercise.    He  most  see  that  the  terms,  on  '  Dexter  v.  Cranston,  41   Mich.  448, 

which  the  power  to  sell  depends,  hare  been  451 ;  Blanchard  v.  DeGraff,  60  Mich.  107, 

complied  with ;  when  this  is  done,  he  will  110. 

be  safe  in  baying,  and  his  title  will  not  be  *  How.  Stat.  §  6076. 

destroyed  or  vitiated  by  anything  which  *  Howard  v.  Moore,  a  Mich.  SS6. 

takes  place  alterwazd : "  p.  299. 
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nor  the  omission  in  the  report  of  sale  to  state  the  price  at  which 
the  land  was  sold,  invalidate  the  sale ;  ^  and  that  the  truth  or 
falsity  of  the  allesrations  in  the  petition  cannot  be  in- 

.     J    .    ,  n   X       11    Q     rru  •  •  Truth  of  alle- 

quired  into  collaterally.^  The  same  provisions  are  ptionsnotto 
contained  in  the  statutes  of  Minnesota,^  where  it  is  <i»*«stione  . 
held  that  if  the  sale  lack  any  of  the  requisites  prescribed  in  the 
statute,  it  must  fall,  no  matter  what  arguments  ab  inconvenierUi 
may  be  urged  against  such  determination ;  ^  but  it  is  not  neces- 
sary to  show  that  there  was  a  proper  petition  for  the  license  to 
sell,^  nor  can  the  validity  of  the  guardian's  appointment  be  as- 
sailed.*^ So  in  Oregon,^  Washington,^  and  Wisconsin.^  In  the 
latter  State  it  was  decided  that  by  the  court  having  jurisdiction  is 
meant  the  Probate  Court  of  the  county  in  which  the  deceased 
resided  at  the  time  of  his  death,  and  which  had  juris-  ^   ^  ^  .^^ 

''  Good  faith  a 

diction  of  the  estate,^^  and  that  whether  the  premises  ouestion  for 
are  held  by  a  purchaser  in  good  faith  is  a  ques-        ^^^^' 
tion  of  fact  for  the  jury.^^    There  must  be  a  valid  petition,  in 
order  to  call  the  jurisdiction  of  the  court  into  existence,  or  the 
sale  will  be  void.^^    Similar  statutes  exist  in  other  States.^^    In 
many  of  them  provisions  exist  also,  declaring  sales  made  by  guar- 
dians, when  impeached  by  any  person  claiming  title   saies  npheid 
adversely  to  the  title  of  the  ward,  or  claiming  under  ^iwaggaSielfl^v 
a  title  that  is  not  derived  from  or  through  the  ward,  claimants  un-' 

°  '    der  adverse 

not  void  on  account  of  any  irregularity  in  the  pro-  title. 
ceedings,  if  the  guardian  was  authorized  to  make  the  sale  by  the 
proper  court,  and  accordingly  executed  and  acknowledged  in  legal 
form  a  deed  for  the  conveyance  of  the  premises.^* 

1  CooQ  V.  Fry,  6  Mich.  506.  lar  and  according  to  law,  except  as  to  the 

*  Griffin  v,  Johnson,  37  Mich.  87,  91.  particulars  mentioned:  Gager  v,  Henrj, 
See,  on  this  point,  also  post,  §  88.  5  Sawy.  237,  245 ;  unless  these  appear  of 

*  Gen.  St.  1891,  §  5813.  record,    the   sale    is    invalid    and   yoid: 

*  "  Whatever  presamptions  resting  Hobard  v,  Upton,  2  Sawj.  302 ;  the  ap- 
npon  considerations  of  poblic  policy,  or  pointment  of  the  guardian  cannot  be 
upon  anj  other  foundation,  are  allowed  in  assailed  collaterally :  Walker  v.  Gold- 
behalf  of  the  validity  of  the  proceedings  smith,  14  Oreg.  125,  132. 

of  probate  courts,  they  cannot  be  per-  ^  Hill's  St.  and  Codes,  1891,  §  3066. 

mitted  to   overcome  plain  and   express  ^  Sanb.  &  Merrvm.  Stat.  1889,  §  3919. 

provisions  of  statute :  *'  Montour  v.  Purdy,  ^^  Reynolds  v.  Schmidt,  20  Wis.  374, 

11  Minn.  384,  402.  380. 

s  RumriU  t^.  First  National  Bank,  28  ^^  Mohr  v.  Porter,  51  Wis.  487,  606. 

Minn.  202.  w  Schafer  v.  Luke,  51  Wis.  669,  673. 

^  Davis  V.  Hudson,  29  Minn.  27,  32.  '^  For  instance,  in  Massachusetts:  Publ 

7  HilFs  Ann.   L.   1892,   §   3132.    AU  St.  1882,  ch.  142,  §  18. 

proceedings  had  are  presumed  to  be  regu-  ^*  By  way  of  illustration,  the  statutes 

19 
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So  there  may  be  statntory  prescription  or  limitation  to  the  im- 
Limitation  to  peachment  of  a  guardian's  sale  on  the  ground  of  in- 
^chguw-  formality.^  Such  a  statute  has  no  application  to 
dians saittfl.  cascs  of  appeal,  writs  of  error,  or  other  process 
bringing  up  the  matter  for  review  before  an  appellate  court ;  ^ 
nor  will  it  bar  an  action  in  a  case  where  the  sale  was  absolutely 
Toid  for  the  want  of  jurisdiction  in  the  court  to  order  it ;  ^  and 
only  where  the  purchaser  has  taken  and  held  continuous  posses* 
sion  of  the  premises  for  the  statutory  period.^  In  Massachusetts 
the  party  need  not  establish  a  valid  sale  before  availing  himself 
of  this  statute.^ 

It  may  be  mentioned,  as  a  self-evident  proposition,  that  a  par- 
Title  of  par-  chaser  in  good  faith,  from  an  officer  empowered  to  sell 
Sited  bjwb-  by  the  decree  of  a  court  having  jurisdiction  to  that 
saJordecreTof  ®^®^*5  obtains  a  good  title  which  is  not  affected  by  the 
BAie.  subsequent  reversal  of  the  decree,^  or  misapplication 

of  the  purchase  money  ,^  or  other  error  subsequently  committed 
by  the  court  or  guardian.* 

§  88.  Rlshts  of  Pturohaseni.  —  Caveat  Emptor.  —  The  guardian, 
in  sellins:  his  ward's  real  estate,  can  self-evidentlv  con* 
Caveat  Emptor  vey  such  title  Only  as  the  ward  possesses,  and  the  rule 
applies;  caveat  emptor  applies,  as  in  all  judicial  sales.'    The 

purchaser  at  a  guardian's  sale  acts  at  his  peril,  as  a  general  rule  ; 
he  must  make  inquiry  as  to  the  title,  and  as  to  the  authority  of 
the  guardian  to  sell.^^  If  he  takes  a  deed  without  warranty,  he 
risks  such  title  as  the  guardian,  having  been  regularly  authorized 
to  sell  by  the  court,  can  convey,  provided  there  be  no  fraud  or 
misrepresentation.^^  But  the  rule  of  caveat  emptorneyev  applies  to 


of  Oregon :  HiU*8  Ann.  L.  1892,  §  8134 ; 
or  Washington :  HiU's  Stand  Codea,  1891, 
may  be  mentioned. 

1  After  five  yean  in  Arkansas: 
Gnjnn  v.  McCaoler,  32  Ark.  97,  109; 
Iowa:  Porslej  ».  Hayes,  22  Iowa,  11  ; 
Louisiana:  Fraser  v.  Zylicz,  29  La.  An. 
534,  536;  Minnesota:  Smith  v.  Swenson, 
37  Minn.  1;  Massachnsetts :  Holmes  v. 
Beal,  9  Cash.  223,  227;  Maine:  Tracy  v. 
Roberts,  34  Atl.  (Me.)  68. 

*  Pnrsley  ».  Hayes,  tupra. 

•  Good  V.  Norley,  28  Iowa»  188,  201 ; 
Bankin  v.  Miller,  43  Iowa»  11, 21. 


*  Washburn  v.  Carmichael,  32  Iowa, 
475,  479. 

*  Holmes  v.  Beal,  wpra. 

8  Whitman  v.  Fisher,  74  111.  147, 157  ; 
Wampler  v,  Wolfinger,  13  Md.  337, 348. 
See  Ror.  on  Jud.  Sales,  §  132,  and  authori- 
ties. 

7  See,  as  to  application  of  purchase 
money,  post,  §  91. 

8  Mulford  v.  Beveridge,  78  HL  455, 
460. 

*  Rorer  on  Jud.  Sales,  §  174. 

^  Guynn    o.  McCauley,  32  Ark.  97, 
112;  Black  v.  Walton,  32  Ark.  321,  324. 
u  Byrd  v.  Tnrpin,  62  Ga.  591,  594. 
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cases  of  f raud.^    If  land  is  purchased  from  a  gaardian  but  is  no  pro- 
on  his  representation  that  the  purchaser  would  acquire  JSAn^T/raS*'^^ 
a  good  title,  the  purchaser  will  not,  in  law  or  equity, 
be  compelled  to  accept  a  worthless  deed,^  no  matter  whether  the 
guardian  did  or  did  not  know  that  his  statements  were  false.^    But 
if  the  purchaser  seek  to  avoid  a  guardian's  sale  on  the  ground  of 
misrepresentation,  undue  concealment,  or  of  any  act  of  the  guar- 
■  dian  amounting  in  the  estimation  of  a  court  of  equity  to  fraud,  he 
must  offer  to  restore  the  possession  to  the  guardian,  and  to  account 
for  the  rents  and  profits  during  the  time  of  his  occupation.^    In 
an   action  by  a  guardian  for  the  unpaid  purchase   money,  in 
which  the  defence  is  made  that  the  guardian  had  deceived  and 
misled  the  purchaser,  it  is  competent  for  the  guar-  Knowledge  by 
dian  to  show,  by  parol  evidence,  that  the  purchaser  Sefe^^uae 
knew  before  the  sale  of  the  claims  asserted  to  the  may  be  proved 

to  rebut  fraud 

property,  and  that  he  had  expressly  agreed  to  assume  of  guardian, 
the  risk,  taking  his  chances  against  them  as  to  the  land.^    Nor 
can  the  purchaser  object,  in  a  foreclosure  proceeding,  that  the 
title  is  defective.®    The  purchaser  is  not  required  to  investigate 
the  truth  of  the  matter  stated  in  the  bill  (petition)  and  deposed 
to  by  the  witnesses ;  the  title  is  not  affected  by  the  fact  that  the 
case  made  by  the  record  is  not  warranted  by  the  Purchaser 
facts.^     But  in  purchasing  from  a  guardian,  he  is  p^u,5ed  to^*"^ 
presumed  to  have  knowledge  of  the  proceedings ;  ®  so  °*^«  knowi- 
that  for  the  failure  of  his  title  by  reason  of  the  omis-  ceedings, 
siob  of  any  formalities  required  by  the  statute  to  divest  the  title  of 
the  infant  at  law,  he  will  have  no  remedy  in  equity.®    Hence,  if 

1  Story  on  Sales,  §  378.  636,  645 ;  Kendrick  v.  Wheeler,  85  Tex. 

>  Black  V.  Walton,  supra,  247,  253 ;  Griffin  v.  Johnson,  37  Mich.  87, 

*  "For  the  affirmation   of   what  one    91. 

does  not  know  or  believe  to  be  true  is  ^  Axtell,  in  re,  54  N.  W.  (Mich.)  889. 

equally,  in  morals  and  in  law,  as  nnjnsti-  *  "  It  is  a  well-settled   doctrine,  that 

flable  as  the  affirmation  of  what  is  known  although   conrts  of   eqnity  may  relieye 

to  be  positively  false : "  Black  v.  Walton,  against    the    defective    execution    of   a 

supra,  p.  326.  power  created  by  a  party,  yet  they  cannot 

*  Shipp  V.  Wheeless,  S3  Miss.  646, 652.  relieve  against  the  defective  execution  of 
To  same  effect :  Loyd  v,  Malone,  23  IlL  a  power  created  by  law,  or  dispense  with 
43,  49.  any  of  the  formalities  required  thereby 

*  Byrd  v.  Turpin,  62  Ga.  591,  595.  for  its  due  execution,  for  otherwise  the 

*  **  Let  the  title  be  what  it  may,  the  whole  policy  of  the  legislative  enactments 
land  can  be  made  subject  to  a  mortgage  might  be  overturned : "  Caton,  J.,  in 
for  a  part  of  its  own  purchase  money : "  Young  r.  Dowling,  15  HI.  481,  487, 
Byrd  v.  Turpin,  supra,  quoting  from  Story,  J.,  in  Bright  v.  Boyd, 

7  Dnrett  v,  Davis,  24  Gratt.  302,  309,     1  Story,  478,  487. 
referring  to  Walker  o,  'PtiS^,  21  Gratt. 
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and  has  no  there  ifl  no  report  of  the  sale  to,  or  approval  by,  the 
^uk/forfaii-  court  having  ordered  it,  the  sale  is  void  and  the  pur- 
SrcguiaritjN^  chaser  takes  nothing,  although  he  paid  the  purchase 
money,  supposed  his  title  to  be  good,  and  erected  valu- 
able improvements  on  the  land.^  And  where  the  court  ordered 
a  sale  for  $1,600,  —  $400  cash  and  $1,200  secured  by  mortgage, — 
and  the  guardian's  solicitor  negotiated  the  sale  for  $1,800,  but 
took  personal  property  for  part  of  the  cash  and  part  of  the  mort- 
gage, which  the  guardian  refused  to  accept,  and  the  solicitor 
reported  the  sale  as  prescribed  in  the  decree,  it  was  held,  m  a 
suit  for  the  purchase  money,  that  the  sale  would  bo  enforced  for 
the  $1,800,  and  that  the  price  above  the  amount  of  the  mortgage 
must  be  paid  in  cash.^  And  so  the  Supreme  Court  of  Ohio 
reversed  the  decision  of  a  trial  court,  granting  equitable  relief 
against  a  mistake  made  by  a  guardian  in  the  description  of  the 
land  intended  by  all  the  parties  to  be  included  in  the  description, 
whereby  the  purchaser  lost  a  part  of  the  land  for  which  he  had 
paid.^ 

A  purchaser  who  pays  a  guardian  the  purchase  money  without 
Negligent  pur-  making  inquiry,  under  circumstances  which  would  put 
fn^enTpu^  ^  ^^^  ^^  Ordinary  prudence  on  his  guard,  cannot  be 
chaser.  treated  as  an  innocent  purchaser.*    One  who  know- 

ingly  receives  from  a  trustee  the  trust  money  or  property  in  satis- 
Purchaser  faction  of  the  individual  debt  of  the  trustee  to  him, 
Sbar"eoi^^"  must  be  regarded  as  participating  in  the  fraudulent 
ffuardian's  divcrsiou  of  the  property,  and  is  liable  to  the  benefi- 
narticipates'in  ciary  in  the  trust.^  The  guardian  has  no  right,  nor 
'*"  '  has  his  agent  in  negotiating  the  sale,  to  receive,  in 

payment  for  land  of  his  ward  sold  by  him,  his  own  or  his  agent's 
promissory  note  or  other  individual  obligation  held  by  the  pur- 
«nd  is  liable  to  chascr ;  and  if  in  such  case  the  guardian  fail  to  account 
the  ward.  j^  ^^^  ward  for  the  purchase  money,  the  latter  has  an 
action  against  the  purchaser  either  for  the  purchase  money ,  or  to 
have  the  sale  set  aside,  such  sale  depriving  the  ward  of  no  rights, 
so  long  as  the  property,  or  the  proceeds  thereof,  can  be  traced  in 
the  hands  of  any  one  having  full  knowledge  of  all  equities.^ 

1  Yonng  0.  Dovrling,  supra.  Aodenon    o.  LsjtODi    3  Bnsh,  87,  88 ; 

«  Axtell,  in  re,  54  N.  W.  889.  VHiitehead  v.  Bradlej,  87  Va.  676,  679. 
»  Dickey  v.  Beatty.  14  Oh.  St.  389.  *  Wallace  r.  Brown,  41  Ind.  436,  438. 

*  Guynn  v.  McCauley,  32  Ark.  97, 116;         «  Bevia  v.  Heflin,  63  Ind.  129, 134,  ci^ 
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Uutil  payment  of  the  purchase  money,  the  land  remains  in 
custodia  leghj  and  courts  of  equity  exercise  discretional  power 
for  the  benefit  of  the  parties  before  them,  especially  where  they 
are  infants.  For  error,  mistake,  misunderstandings  or  misrepre- 
sentation as  to  the  terms  or  manner  of  sale,  courts  will  set  it 
aside.^  They  have  power  to  decide  how  payment  shall  be  made, 
and  to  decree  title,  although  no  other  payment  than  an  inter- 
chan^  of  notes  was  made,  if  that  was  intended  and  ^   _^ 

^  Uoarts  may 

regarded  by  the  court  as  payment,  and  the  purchaser  order  payment 
will  get  a  good  title.^    And  a  court  invoked  to  set  money,  or Lt 
aside  a  guardian's  sale  has  power  to  attach  condi-  *"  ®    ®"^*' 
tions,  and  may  order  the  purchase  money  to  be  returned  before 
setting  the  sale  aside.^ 

Courts  will  decree  the  repayment  of  purchase  money  as  a  con- 
dition to  the  setting  aside  of  irregular  or  voidable  sales,  if  the 
purchaser  have  in  good  faith,  and  without  notice  wardsmurtre- 
of  any  defect  in  the  title,  paid  the  purchase  money   '"»<!  purchase 

,.,.-  ,,  ^         -,        money  if  sale 

to  the  guardian,  or  applied  it  for  the  benefit  of  the  is  set 'aside, 
minor>    And  so  he  is  entitled  to  full  remuneration  and  remuner. 
for  any  lasting  improvements  put  on  the  estate,  for  for  Jafuabie*^ 
which  he  is  said  to  have  a  lien  thereon,  which  the  ™P'^°^««'«"t8. 
absolute  owner  is  bound  to  discharge  before  he  can  be  restored  to 
his  original  rights  in  the  estate.^    The  amount  so  recoverable  is 
limited  to  the  value  of  the  improvements  at  the  time  of  the  re- 
covery, and  the  amount  of  taxes  paid  by  the  purchaser  on  the 
naked  land,  less  the  amount  of  the  rents  and  profits  of  the  land 
without  the  improvements.® 

A  sale,  though  irregular  or  void,  may  be  validated  by  the 
ratification  of  the  party  after  attaining  majority,  and  Wards  may 
cannot,  in  such  case,  be  disturbed.^    Thus,  the  appro-  mijonty !**  *' 

ing  many  authorities;  Thomaa  v,  Hite,  5  Kendrick  o.  Wheeler,  85  Tex.  247,  253  ; 

B.  Mon.  590,  597;    Black  v.  Keenan,  5  bnt  the     purchaser    is   not    entitled  to 

I^*n*f  570.  repayment  of  the  purchase  money  where 

1  Bolgiano  v.  Cooke,  19  Md.  375,  391 ;  it  is  not  shown  that  it  had  been  paid  to  or 

Tomlinson  v.  McKaig,  5  Gill,  256,  277.  for  the  benefit  of  the  ward :  Bone  v.  Tyr- 

And  see  po§t,  §  90.  reU,  1  IS  Mo.  175. 

*  Flemmingi;.  White.  84  N.C.  532, 540,  »  Hatcher  v.  Briggs,  6  Oreg.  31,  46. 
citing  and  approving  Lord  w.  Beard,  79  with  a  review  of  American  cases,  and 
N.  C.  5,  and  Lord  v,  Merony,  79  N.  C.  14.  quoting  the  above  language  as  that  of 

»  Kendrick  i*. Wheeler,  85  Tex.  247, 253.    Judge  Story. 

*  Parmele  ».  McGiiity,  52  Miss.  475,  8  Summers  v.  Howard,  33  Ark.  490, 
484,    citing    earlier    Mississippi     cases ;     495,  and  authorities. 

Gaines  v.  Kennedy,  53    Miss.   103,   109;  7  Meikel  ».  Borders,  129  Ind.  529, 532. 
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priation  by  the  parties,  when  of  age,  of  the  proceeds  of  the 
or  be  estopped  Sale,  with  fuU  knowledge'  of  the  facts  and  cir- 
hiVpurcSue*"  cumstanccs,  or  acquiescence  for  many  years,  wQl  estop 
money,  or        them  from  claiming  the  land.^    It  was  held  in  Minne- 

acquiescinj^  ° 

for  long  time,  sota,  that  a  minor  may,  on  reaching  majority,  elect 

Wards  mar  to  let  a  void  Sale  of  his  lands  made  by  his  guardian 

^"^JcSi^&ie  stand,  and  hold  the  latter  liable  on  his  bond  for  the 

tor  yoid  sale,  purchase  money  .^ 

Where  the  owner  of  a  mortgage  becomes  purchaser  at  a  guar- 
dian's sale  of  real  estate,  subject  to  such  mortgage,  there  is  no 
occasion  to  exact  a  bond  from  him  to  discharge  it,  since  the  effect 
of  the  transaction  is  to  cancel  the  mortgage  in  his  hands.^ 

The  purchaser  of  an  undivided  interest  at  a  guardian's  sale 
cannot  object  to  the  setting  apart  to  one  of  the  wards,  on  reaching 
majority,  of  her  interest  in  the  remainder.* 

§  89.  Purchase  of  the  Ward's  Estate  by  or  for  the  Guardian.  ~- 
In  a  number  of  States,  it  is  provided  by  statute  that  executors, 
administrators,  or  guardians  shall  not  buy  the  land  of  their  wards, 
or  any  part  thereof,  or  interest  therein.  Sales  made  in  contra- 
Saie  to  guar-  vcutiou  of  this  inhibition  are  mostly  declared  void  or 
ward's  land  Voidable  at  the  option  of  the  ward  on  attaining  major- 
©rvoidabie^^  ^^^^  ^^  ®^®^  during  minority,  by  a  proceeding  to  that 
by  statute.  end.  Under  a  statute  prohibiting  a  guardian,  next 
friend,  or  witness,  to  purchase  property  sold  under  a  decree  in 
certain  cases  referred  to,  it  was  intimated  that  such  inhibition 
applied  only  to  sales  under  the  chapter  in  which  it  is  found ;  and 
Rule  in  Ten-  ^^  ^^'  would  uot  prohibit  a  guardian  from  purchasing 
nessee.  j^  gales  made  under  a  different  chapter  of  the  stat- 

utes.* So  where  a  statute  provided  that  "  no  executor,  adminis- 
trator, or  guardian  making  the  sale  shall  directly  or  indirectly 
purchase,  or  be  interested  in  the  purchase  of,  any  part  of  the  real 
estate  so  sold,  and  all  sales  made  contrary  to  the  provisions  of 


1  Walker    v,   Malvean,    76   HI,    18;         '  Tomlinson   v.  Simpeon,    83    Minn. 

Davie  v.  Davie,  18  Sonthw.  (Ark.)  935,  443. 

937  ;  Brazee  v,  Schofield,  2  Wash.  Ter.         *  Lynch  v.  Kirhj,  36  Mich.  238,  242. 
209,  218 ;  Handy  v.  Noonan,  51  Miss.  166,         ^  Henson  v.  Fhipps,  21  Sonthw.  (Tex.) 

169,    citing     other     Mississippi     cases;  772. 

O'Connor  v.  Carver,  12  Heisk.  436,  439 ;         >  Hawkins  v,  Enghuid,  S  Head,  65^ 

Hojt  V,   Spragne,  103   U.   S.  613,  636;  654. 
Fender  v.  Powers,  62  Mich.  324 ;  Howery 
V,  Helmes,  20  Gratt.  1,  8. 
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this  section  shall  be  void,"  it  was  held  that  such  sale  was  not 
absolutely  void,  but  onlj  voidable  by  the  parties  inter- 
ested in  the  estate  sold,  and  cannot  be  avoided  by 
them  as  against  a  bona  fide  purchaser.^    On  the  effect  of  a  stat- 
ute substantially  identical  in  its  terms,  the  Supreme  Court  of 
Michigan  divided,  and  by  reason  of  such  division 
affirmed  the  decision  of  the  Trial  Court,  holding  a 
deed  given  by  an  administrator  to  one  who  immediately  recon- 
veyed  to  the  administrator,  to  be  absolutely  void,  as  against  the 
heirs  of  the  administrator's  intestate,  and  even  agaiust  a  bona  fide 
purchaser  from  the  nominal  purchaser  at  such  sale.^    A  similar 
statute  in  New  York  was  construed  as  making  the  KewTork; 
sale  void,  so  that  the  interest  of  the  minor  owners  is  ^®^^' 
not  affected  thereby.'    In  Texas  such  sale  will  be  set  aside,  even 
after  the  guardian  has  conveyed  the  property  to  another.^ 

But  apart  from  statutory  provisions,  a  rule  in  equity,  well 
established  now  in  the  United  States,  prohibits  any  person  from 
purchasing  what  it  is  his  duty  to  sell  on  account  of 
another :  he  is  not  allowed  to  unite  the  two  charac- 
ters of  buyer  and  seller.^    This  rule  is  fully  applicable  to  guar- 
dians and  wards,^  and  avoids  such  sales  as  effectually,  where  the 

1  White  r.  Iselin,  26  Minn.  487,  490.  (citing  Gardner  v,  Ogden,  22  N.  T.  327). 

*  At  least  where  the  administrator's  The  nsoal  and  ordinary  right  and 
deed  has  never  heen  recorded :  HojSman  remedj  of  the  cestui  qtie  trust  is,  to 
V.  Harrington,  28  Mich.  90.  The  qnestion  affirm  the  sale  and  claim  its  enhanced 
is  thoronghlj  discussed  in  this  case  hy  yalne,  or  to  hold  the  fraudulent  trus- 
Chief  Justice  Christiancj  on  the  one  side,  tee  to  the  sale.  He  has  his  election 
with  whom  Cooley,  J.,  concurred,  holding  within  a  reasonable  time  to  do  either, 
that  the  statute,  ex  m  termini,  annulled  such  The  sale  is  not  therefore  Toid,  but  voidable 
sale,  so  that  no  title  whatever  can  pass  only  at  the  election  of  the  cestui  que  trust. 
thereby,  and  that  the  equities  are  at  least  But  in  reference  to  sales  of  the  character 
as  strong  in  favor  of  an  innocent  heir  as  now  under  consideration,  we  have  an  em- 
they  are  in  favor  of  an  innocent  purchaser ;  phatic  and  clear  expression  of  the  wiU  of 
and  by  Graves,  J.,  on  the  other  side,  with  the  legislature,  and  which  I  see  no  way  of 
whom  CampbeU,  J.,  concurred,  holding  overcoming  in  the  present  case.  .  .  .  The 
the  statute  to  show  a  mere  adoption  statute  has,  therefore,  said  that  aU  such 
by  the  legislature  of  what  courts  had  sales  are  void,  and  consequently  no  title 
theretofore  held  to  be  the  rule  without  passed  thereby."  This  case  was  cited  and 
statute,  that  such  a  sale  was  only  voidable,  f  oUowed  in  TerwiUiger  o.  Brown,  44  N.  Y. 
and  therefore  passed  a  good  title  to  a  237,  241,  243. 

bona  fide  purchaser.  ^  Hampton  v.  Hampton,  29  S.  W.  (Tex. 

*  Forbes  v.  Halsey,  26  N.  Y.  53,  65.     C  App.)  423. 

"It  is  now  weU  settled  in  this  State,  that  «  Michond  v.  Girod,  4  How.   (U.S.) 

a  guardian,  trustee,  or  other  person  stand-  503,  553  et  seq. ;   Davoue  v.  Fanning,  2 

ing  in  the  relation  of  a  fiduciary  capacity,  Johns.  Ch.  252,  256 ;  Imboden  v.  Hunter, 

cannot  deal  with  or  purchase  the  property  23  Ark.  622. 

in  reference  to  which  he  holds  the  relation  *  Collins  v.  Smith,  1  Head,  251,  256 ; 
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Whether  the  guardian  obtains  the  title  through  another,  as  if  he 
or  through  buj  directlj  for  himself.  No  title  passes  by  the  sale 
*"°  *''  and  conveyance  by  a  guardian,  at  a  guardian's  sale  of 

his  ward's  property,  and  its  immediate  reconveyance  to  him  indi- 
vidually by  the  purchaser.^  So  also  two  deeds,  one  executed  by 
an  attorney  in  fact  in  the  name  of  his  principal,  the  other  by  his 
grantee,  on  the  same  day,  to  the  attorney  in  fact,  for  the  same 
land,  2SQ  prima  facie  void  ;  and  a  purchaser  from  the  attorney  in 
fact  is  not  a  purchaser  in  good  faith  in  the  legal  sense.^  The 
relation  between  guardian  and  ward  is  so  intimate,  the  depen- 
dence so  complete,  the  influence  so  great,  that  any  transaction 
between  the  two  parties,  or  by  the  guardian  alone,  through  which 
the  guardian  obtains  a  benefit,  entered  into  while  the  relation 
exists,  are  in  the  highest  degree  suspicious;  the  presumption 
against  them  is  so  strong  that  it  is  hardly  possible  for  them  to 
be  sustained.  This  doctrine  of  equity  applies  even  after  the  legal 
condition  of  guardianship  is  ended,  so  long  as  tlie  dependence  on 
one  side  and  influence  on  the  other  continue ;  and  influence  is 
presumed  so  long  as  the  guardian's  functions  remain,  to  any  ex- 
tent, unperformed.^  Hence,  if  a  guardian  procures  land  of  his 
ward  to  be  sold,  and  to  be  purchased  by  a  nominal  bidder  in  the 
guardian's  behalf,  who  executes  a  recognizance  for  the  value  of 
the  ward's  interest;  and  thereupon  the  purchaser  conveys  the 
Snch  dale  void-  ^^^^^  to  the  guardian  in  his  own  name,  and  soon  there- 
jwUv  of  ihe*^  after  the  guardian  enters  satisfaction  on  the  record, 
ward.  without  having  received  the  money  due  thereon, — 

such  conduct  is  a  fraud  in  equity ;  and  the  ward's  lien  on  the 
land  under  the  recognizance  may  be  enforced,  even  after  the 
ward  has  come  of  age»  and  against  a  subsequent  purchaser  of 
the  land  having  notice.^  The  ce%tm  que  trusf  has  his  election  to 
treat  the  sale  as  a  nullity,  not  because  there  t«,  but  because  there 
may  be^  fraud. 

The  inhibition  is  directed  against  all  persons  who  may  by  their 

Brorkett  v.  Richardson,  61  Miss.  766,781;  to  similai  effect:  Walker  v.  Walker,  101 

Wallace  v.  JoDes,  d3  Ga.  419.  Mass.  169. 

1  Winter    v,  Truax,    87  Mich.    324;         »  Per    Saulsbuiy,  Ch.,  in  Willej   u. 

Beaabien    v.  Ponpard,  Harr.  Ch.  206  ;  Tindal»  5  Del.  Ch.  194,  198. 
Woodruff  V.  Cook,  2  Edw.  Ch.  259,  262  ;         ^  Willey  v,  Tindal,  tupra ;  to  same 

Lane  v.  Taylor,  40  Ind.  495,  503.  effect:  Patton  v,  Thompson,  2  Jones  E^ 

3  McKay  v.  Williams,  67  Mich.  547 ;  285. 

*  Brothers  v.  Brothers,?  Ired.  £q  15(k 
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action  in  anj  way  have  an  influence  in  bringing  abont  Rule  applies  to 
or  accomplishing  the  sale,  or  who  act  in  the  interest  with"tSe  guar- 
of  the  guardian.     Hence,  the  sale  to  a  judge  of  pro-  *^*°* 
bate  who  ordered  it  will  be  set  aside.^    So  where  the  judge  of  pro- 
sale  of  land  is  decreed  under  a  statute  because  mani-  ^**^* 
festlj  to  the  interest  of  the  persons  under  disability,  the  sale  will 
be  void  if  the  purchaser  be  one  of  the  witnesses  on 
whose  testimony  the  court  found  it  to  be  to  the 
owner's  interest  to  sell,  the  statute  inhibiting  a  sale  in  such  case 
to  the  guardian,  next  friend,  or  witness,  within  five  years  after 
removal  of  the  disability.^    But  this  statute  is  held  not  to  apply  to 
a  witness  who  merely  stated  that  he  was  willing  to  buy  at  a  price 
specified.'    The  sale  to  one  of  the  appraisers  of  the  Appraiser, 
premises  sold  is  held  voidable,  though  not  void ;  *  Guardian's 
and  the  guardian's  wife  is  held  to  take  no  title  at  her  ^^^^' 
husband's  guardian  sale.^     Quasi  guardians,  and  all  other  per« 
sons  occupying  the  relation  of  confidential  advisers,  have  been 
held  to  come  within   the  rule;^  hence,  if  one  pur-  ^    .  , 

,  '^    ,       One  tn  loco 

chases  the  land  of  an  infant  to  whom  he  stands  %n  parentis  to 
loco  parentis  J  the  purchase  will,  at  the  minor's  in- 
stance, be  declared  a  trust  for  his  benefit,  regardless  of  the  good 
faith  of  the  transaction.^ 

Unless  so  provided  by  statute,  however,  such  sales  are  not  ab- 
solutely void,  in  the  senser  of  being  a  nullity,  but  pass  the  estate, 
subject  to  be  defeated  by  the  wards,  but  only  against 
the  guardian,  or  one  claiming  under  him  with  knowl-  voidable,  but 
edge  of  the  circumstances  of  the  sale,  or  a  purchaser 
who  has  not  paid  a  full  and  valuable  considei*ation.    If  before  the 
sale  is  avoided  the  estate  has  been  transferred  to  a  subsequent 
bona  fide  purchaser,  upon  good  and  suflScient  consid-  ^   ^       _ 

Good  to  a  bona 

eration,  without  notice  that  it  had  been  bought  at  a  jide  purchaser 
guardian's  sale  for  the  guardian's  benefit,  such  grantee      ™  ^    ^*°* 
will  hold  the  same  as  against  the  wards.'    Such  sales  are  usually 
said  to  be  voidable,  but  not  void.®    The  wards  may  take  the  land 

1  Walton  V.  Tomjf  Harr.   Ch.  259,         >  Battle^  J,,  in  Hindman  v.  O'Connor, 

263.  54  Ark.  627, 632,  citing  namerons  anthori- 

'  Starkey  v.  Hammer,  1  Baxt  438,  ties. 
444.  T  Hindman  v.  O'Connor,  supra. 

*  Hunt  V,  Glenn,  11  Lea,  16.  ^  Wyman  o.  Hooper,  2  Gray,  141,  145; 

*  Terrill  v.  Anchaner,  14  Oh.  St  80, 83.  Morrison  v.  Garrott,  22  S.  W.  (Ky.)  320. 
^  Rome  Land  Co.  v,  Eastman,  80  6a.         ^  Blood  v.  Hayman,  13  Mete.  (Mass.) 

683,  691.  231,  236,  and  Maasachnsetts  cases  cited; 
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Ward  may 
take  land,  or 
sue  for  the 
money. 


Vendee  holds 
in  trust  for 
ward. 


in  specie  in  satisfaction  of  their  claim  against  the 
guardian,  or  elect  to  sue  the  guardian  on  his  bond ; 
but  having  brought  suit  for  the  money,  they  cannot 
claim  the  land  in  specie.^  And  where  a  guardian 
procures  the  title  to  his  ward's  property,  he  holds  it 
subject  to  the  ward's  equity  for  the  purchase  money,  and  the  ward 
will  be  entitled  to  be  first  satisfied  out  of  the  proceeds  of  sale.^ 

There  are  cases  holding  that  the  invalidity  of  the  purchase  by 
a  guardian  of  his  ward's  property  does  not  attach  to  sales  made 
^    ,  ,   under  order  or  decree  of  a  court  of  competent  iuris- 

Furchase  good  * 

if  for  benefit  of  dictiou,  whcre  the  guardian  s  conduct  will  be  watched 

ward  where  the        ..i     •     i  t  i.  ut.  3^ 

^ardian  acted  With  jcalousy.    In  such  casc  the  guardian  may  pur- 
^^^'  chase ;  and  if  it  be  manifest  that  he  has  acted  fairly, 

with  the  utmost  good  faith,  and  the  transaction  is  free  from  any 
imputation  of  a  design  on  his  part  to  gain  a  benefit  to  himself,  to 
the  prejudice  of  the  interests  of  his  ward,  such  purchase  will  be 
held  valid.^  But  if  the  price  paid  by  the  guardian  be  less  than 
the  appraised  value,  he  must  prove  the  price  to  be  reasonable 
and  may  be  en-  before  the  salc  Can  stand.*  So  the  purchase  by  a 
SlTguai^im**  guardian  will  be  enforced  against  him  and  his  sure- 
on  his  bond,      ties,  if  such  be  to  the  interest  of  the  wards.^ 

The  purchase  by  a  guardian  at  a  tax  sale  of  his  ward's  land 
Not  allowed  to  conveys  no  title  to  him  nor  to  his  assignee.®  And  a 
h^^?a  tax  guardian  having  sold  his  ward's  land  has  no  right  to 
Mie.  protect  the  purchaser  at  such  sale  by  purchasing  it  for 

him,  at  a  subsequent  administrator's  sale,  to  pay  the  debts  of  the 
ward's  ancestor.^ 

§  90.  Payment  of  the  Pnrchaae  Money.  —  The  law  governing 
the  payment  of  purchase  money  to  executors  and  administrat()rs, 
for  property  sold  by  them  in  their  official  capacity,  is  likewise 


BoBtwick  V,  Atkins,  3  N.  Y.  53,  59 ;  Hos- 
kins  V,  Wilson,  4  Dey.  &  B.  L.  243. 

1  Beam  v.  Froneberger,  75  N.  C.  540, 
544. 

>  Small  r.  Small,  74  N.  C.  16. 

*  Blackmore  v.  Shelby,  8  Hnmph.  439 ; 
approTed  and  foUowed  in  Elrod  v.  Lan- 
caster, 2  Head,  571,  576,  Clements  v. 
Bamsey,  4  Sonthw.  (Ky.)  311. 

^  Cramp,  ex  parte,  16  Lea,  732,  735. 

^  Bedd  V.  Jones,  30  Gratt  123  ;  on  the 
ground,  that  the  rule  was  made  to  protect 


the  minors.  "  Listead  of  a  shield  of  de- 
fence for  which  it  was  intended,  it  would 
be  conyerted  into  a  sword  of  destrnction. 
For  if  a  stranger,  instead  of  the  guardian, 
had  been  the  purchaser,  there  could  have 
been  no  doubt  as  to  his  liability:"  Per 
Moncnre,  P.,  p.  128.  See,  to  same  eJSect : 
Moore  v,  Hilton,  12  Leigh,  1,  31 ;  Daniel 
9.  Leitch,  13  Gratt.  195. 

^  Dohms  V.  Mann,  76  Iowa,  723,  729 ; 
Guynn  v.  McCanley,  32  Ark.  97,  HI. 

7  State  V,  Clark,  28  Ind.  138. 
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applicable  in  case  of  sales  bj  guardians.^  If  the  order  direct  a 
sale  for  cash,  payment  must  be  made  in  money,  i.  e.,  payment  ^ngt 
in  such  currency  as  is  a  legal  tender  under  the  Consti-  ^  »n  i«^ 

carrency. 

tution  and  laws  of  the  United  States ;  ^  and  if  not  so 
paid,  the  guardian  is  liable  to  his  ward  for  the  amount  thereof,  if 
he  take  insufficient  security  or  fail  to  collect.^    It  appears  from 
a  previous  statement,^  that  without  special  authorization  of  court 
the  guardian  is  not  permitted  to  take  anything  but  cash  in  pay- 
ment of  the  ward's  share  of  real  estate  sold  by  him.^    Hence,  if  a 
guardian  sell  property  owned  in  common  by  his  ward  and  by  his 
wife,  and  receive,  with  the  consent  of  his  wife,  in  payment  of  the 
purchase  money,  a  part  in  money  and  a  part  by  cancel-  „  ^^^ 
ling  a  debt  due  from  him  to  the  purchaser,  equity  will  take  bis  indi- 
compel  the  wife  to  accept  as  her  portion  of  the  purchase  payment,  or 
price  the  debt  thus  cancelled,  and  decree  the  money  {fo^n^oFjTdebt 
to  be  paid  to  the  ward.®    So  if  a  guardian  receive  his  ^^^haserwiu 
own  individual  notes  in  payment  of  the  ward's  real  teheidac- 

countable. 

estate  sold  by  him,  and  fail  to  account  for  the  pro- 
ceeds of  the  sale,  the  purchaser  may  be  held  accountable  for  the 
trust  property  ;  ^  or,  if  he  has  sold  the  same  to  an  innocent  pur- 
chaser, for  its  proceeds.^  And  where  a  widow,  pending  the  ad- 
ministration of  her  husband's  estate,  obtained  as  guardian  of  her 
minor  children,  an  order  of  sale  of  their  land,  and  conveyed  one 
tract  to  the  administrator,  receiving  her  own  paper  in  payment, 
the  purchaser  was  held  liable  for  the  purchase  money  to  the 
wards ;  ^  and  having  sold  him  another  tract,  for  which  the  pur- 
chaser never  paid,  but  of  which  he  took  possession,  although  the 
sale  was  never  approved,  the  wards  recovered  judgment  for  their 
interest  in  the  land  and  for  rents  and  profits.^^  The  applica- 
tion by  one  who  was  administrator  of  an  estate,  of  the  pro- 
ceeds of  a  sale  by  him  as  guardian  of  the  intestate's  minor  chil- 
dren, to  the  payment  of  the  intestate's  debts,  is  no  proof  that  the 
administrator  was  also  guardian  of  said  children,  although  the 

1  See  Woemer  on  Administration,  §833,         ^  Brenham  v.  DaTidson,  51  Cal.  352, 

as  to  personal,  and  §  479  as  to  real,  prop-  356. 
erty.  ^  Wherefore,  in  such  case,  the  ward 

^  Kitchell  V.  Jackson,  44  Ala.  302 ;  has  no  claim  against  the  purchaser :  Bren- 

Macaj,  ex  parte,  84  N.  C.  59,  63,  citing  ham  v.  Davidson,  supra. 
eariier  North  Carolina  cases.  ^  Wallace  v.  Brown,  41  Ind.  436. 

'  Hndgins  v.  Cameron,  50  Ala.  379, 382.         '  Wallace  v.  Brown,  supra, 

«  Ante,  §  82.  >  Ambleton  v,  Djer,  53  Ark.  224,  23a 

1^  Ambleton  v.  Dyer,  supra. 
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Probate  Court  indorsed  upon  or  annexed  to  the  conveyance  its 
approval  and  confirmation.^ 

So  long  as  the  land  of  a  ward  sold  bj  his  guardian  remains  in 
possession  of  the  purchaser,  or  of  his  heirs,  or  grantees  with 
Vendor's  Uea.  uoticc,  it  may,  as  a  general  rule,  be  subjected  to  sale 
Special  suta-  uuder  the  equitable  lien  of  the  vendor,  for  the  satisf ac- 
toiy  lien.  |.Jqjj  ^f  ^^  purchase  money  ;  ^   and  this,  although 

there  be  a  special  lien  created  by  statute  to  secure  the  purchase 
money  on  lands  sold  by  guardians  under  judicial  decree;'  the 
minor  may  proceed  under  either  remedy.*  The  lien  on  property 
sold  under  probate  decree  results  from  the  sale ;  no  special  reser- 
vation thereof  need  be  made  in  the  deed,  and  the  property  is 
liable  for  the  payment  of  the  purchase  money  just  as  if  a  mort- 
gage had  been  taken.^  But  where  a  guardian  agreed  with  one 
for  whom  he  acted  as  agent,  to  loan  his  principars  money  on  the 
security  of  his  ward's  real  estate,  such  principal  has  no  lien  on 
the  ward's  estate  if  the  guardian  has  not  executed  a  mortgage, 
nor  accounted  for  the  money  to  his  ward.^  And  so  where  land 
was  conveyed  to  a  guardian  in  payment  of  a  debt  due  the  ward, 
and  the  guardian  conveyed  a  part  thereof  to  a  trustee  for  the 
benefit  of  the  debtor's  children,  such  deed  of  trust  was  held 
fraudulent  and  void ;  ^  and  the  guardian  executing  a  deed  of 
trust  on  his  ward's  land,  which  he  had  taken  in  his  own  name, 
is  liable  on  his  bond  for  the  value  of  the  land.^ 

On  the  other  hand,  since  the  infant  is  to  be  considered  the 
ward  of  the  court  from  the  time  the   application  is  made  to  a 

court  of  chancery  for  the  sale  of  the  infant's  land,  so 
correct  irrego-  far  as  relates  to  the  property  sold,  its  proceeds  and 
In^ra^M  fong  iucomc ;  and  since  the  special  guardian  is  an  officer 
monev^ifin  ®^  *^®  court,  the  court  having  control  over  the  pur- 
hands  of  its      chase  money  so  long  as  it  remains  in  his  hands,  such 

court  may  correct  any  irregularities  or  error  on  the 
part  of  its  officers,  in  the  proceedings,  so  as  to  protect  a  party 
likely  innocently  to    suffer  thereby.^      But  a  guardian  has  no 

1  Barrel!  v,  Chicago  R.  R.    Co.,  43         *  Noble  ir.  Ranjan,  85  m.  618. 
Minn.  363,  366.  7  Roland  v.  Thompson,  73  N.  C  419. 

^  See  aathorities  on  this  point  coUected  ^  State  v,  Tittmann,  54  Mo.  App.  490. 

bj  Tiedeman,  in  his  treatise  on  the  Ameri-         *  Matter  of  Price,  67  N.  Y.  231,  234, 

can  Law  of  Real  Propertj,  §  292.  approving  this  principle  as  announced  in 

'  Fergnson  v.  Shepherd,  58  Miss.  804.  Davison  v.  De  Freest,  3  Sandf.  Ch.  456, 

«  Miller  v.  Helm,  2  Sm.  &  M.  687,  697.  465. 

*  Lambeth  v.  Elder,  44  Miss.  80,  87. 


§  91  APPLICATION  0?  THE  PUBCHASE  MONET.  301 

power  to  rebate  any  portion  of  the  purchase  money  Onardiftn  has 
of  property  of  his  ward  sold  under  a  mortgage,  on   reb^^^p^ur- 
the  ground  that  a  part  of  the  land  embraced  in  the  on'def^"of 
mortgage  was  not  the  property  of  the   mortgagor;  *'*^®- 
the  guardian  and  purchaser  have  no  authority  to  determine  the 
question  of  the  mortgagor's  title.^ 

§'91.  Application  of  the  Paroliase  Money. — The  statutes  of 
many  States  provide  for  the  application  of  the  proceeds  of  sale  of 
real  estate  of  minors,  by  directing,  in  most  cases,  that  where  the 
sale  was  ordered  for  reinvestment,  such  reinvestment  shall  be 
made  in  the  manner  pointed  out  by  statute,  or  ordered  by  the 
court ;  and  where  the  sale  was  ordered  for  the  purpose  of  obtain- 
ing the  means  to  support  and  educate  the  ward,  so  much  of  the 
proceeds  as  may  be  necessary  are  to  be  used  for  such  purpose, 
and  the  residue  invested.  It  is  held  in  Massachu-  proceeds  of 
setts,  that  proceeds  of  a  sale  for  reinvestment  cannot  «^«  i^^t  to 

be  diverted 

be  used  by  the  guardian  for  the  ward's  support,  unless  from  the  pur- 
it  be  made  clearly  to  appear  that,  subsequently  to  the  ^ie  wu  or-'^ 
granting  of  the  license  to  sell  and  invest  the  pro-  ^®™^' 
ceeds,  the  same  became  necessary  for  his  support,  and  that  the 
ward  was  unable  to  support  himself  in  a  suitable  and  proper 
manner  without  expending  such  proceeds.^  So  where  land  is  sold 
under  an  act  authorizing  the  sale  of  lands  limited  over  or  in  con- 
tingency, the  whole  of  the  proceeds  of  such  sale  must  be  invested 
for  the  benefit  of  the  owners  of  such  interest,  and  the  Chancellor 
can  make  no  other  disposition  of  the  fund.^  The  assent  of  the 
ward  to  an  unauthorized  investment  of  the  proceeds  of  sale  of  his 
real  estate  cannot,  obviously,  exonerate  the  guardian  from  lia- 
bility for  misapplication  of  the  fund.^  Where  the  guardian  has 
been  ordered  to  mortgage  his  ward's  real  estate  and  apply  the 
proceeds  thereof  to  the  payment  of  certain  specified  debts,  he 
cannot  refuse  to  pay  such  debts  on  the  ground  that  the  ward  is 
not  liable  therefor.^ 

So,  likewise,  it  is   enacted  in  many  States,  that  the  proceeds 
of  the  sales  of  real  estate  of  minors  shall,  for  the  saie  does  not 
purposes  of  the  succession,  retain  the  character  in  rj^uro?* 
which  the  minors  owned  it  before  the  sale.®    In  the  o^n®"- 

1  Taylor  v.  Hite,  61  Mo.  142,  147.  ^  Laxnpman,  in  re,  22  Hon,  239. 

>  Strong  t>.  Moe,8  AUen,  125.  •  Lerch  v.  Oberly,  18  N.  J.  Eq.  575, 

*  Cool  V.  Higgins,  23  N.  J.  Eq.  308, 311.  580 ;  Holmes's  Appeal,  53  Pa.  St.  339, 342 ; 

^  Harding  v.  Lamed,  4  AUen,  426.  Yanghan  v,  Jones,  23  Qratt.  444. 
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absence  of  a  statutory  determination  of  the  question,  the  applica- 
bility of  the  equitable  rule  seems  well    established, 
^'uftabiiTcon-    that  when  at  the  time  of  the  sale  of  mortgaged  prem- 
vereion.  jg^g  under  a  decree  of  foreclosure  the  equity  of  re- 

demption therein  is  owned  by  a  minor,  and  a  surplus  arises  from 
the  sale,  his  interest  therein  is  deemed  real  estate,  and  will  be 
disposed  of  as  such  at  his  death,  if  he  dies  under  age;  even 
when  it  has  been  invested  by  the  court  in  personal  securities,  for 
the  benefit  of  the  infant.  The  court  will  so  control  the  proceeds 
until  he  becomes  of  age,  that  he  may  take  it  as  money  or  land, 
as  he  may  then  elect.^  This  principle  has  been  carried  to  the 
extent  of  denying  the  transfer  of  the  proceeds  of  sale  of  a  non- 
resident minor's  real  estate  to  the  state  of  his  domicil,  although 
the  statute  authorized  ^^  the  proceeds  of  any  sale  made  under  a 
decree  of  a  court  of  equity,  etc."  to  be  transferred  to  a  guar- 
dian regularly  appointed  in  the  place  where  the  infant  resides ;  ^ 
and  applies  to  sales  incident  to  partition  proceedings^  and  to 
Cues  to  the  ^^^  under  a  special  act  of  the  legislature.*  There 
contrary.  are  isolated  cases  to  the  contrary,  notably  Emerson  v. 
Cutler,*  Bogert  v.  Purman,^  Biggest  v.  Biggest,^  and  Grider  v. 
McClay,^  but  the  very  decided  preponderance  is  as  above  stated. 
The  converse  is  equally  valid,  namely,  that  where  an  infant's  money 
is  invested  in  the  purchase  of  real  estate,  the  same  descends  as  per- 
sonal property  on  the  infant's  death  before  attaining  majority.^ 

^  Sweezej  v.  Thayer,  I  Dner,  286;  Craig  Grason,  J.,  and   Bartol,  C.  J.,  dusent, 

V.  Leslie,  3  Wheat.  563,  577  et  seq. ;  Moses  p.  682. 

V,  Mnrgatroyd,  1  Johns.  Ch.   119,   130;         *  Horton  v.  McCoy,  47  N.  T.  21,27; 

Lloyd  V.  Hart,  2  Pa.  St.  473 ;  March  v.  Oberle  r.  Lerch,  18  N.  J.  £q.  346. 
Berrier,  6  Ired.  Eq.  524,  citing  earlier         *  Snowhill  v.  SnowhiU,  2  N.  J.  £q.  SO, 

North  Carolina  cases;  Fidler  v.  Higgins,  36. 

21  N.  J.  Eq.  138 ;  Lerch  v.  Oberly,  supra;         s  14  PicJc.  108,  118.    In  his  reasoning 

Erb  9.  £rb,9  Watts  &  S.  147;  Faulkner  Judge  Shaw  compares  the  conversion  dur- 

V.  Davis,  18  Gratt  651.  ing  the  disability  of  a  minor  or  lunatic 

3  On  the  ground  that  it  was  the  inten-  to  the  alienation  of  his  estate  by  an  adult 
tion  of  the  legislature  that  money  aris-  owner,  deducing  the  same  result  in  both 
ing   from  the  sale  of   an  infant's    real  cases,  thus,  apparently,  ignoring  the  basis 
estate   should  be  preserved   as  land,  as  of  the  equitable  rule,  which  permits  no 
near  as  possible,  consistent  with  the  proper  will  but  that  of  an  owner  «tit  juris  to  de- 
maintenance  of  the  infant,  and  that  it  termine  the  devolution  of  his  property, 
should  be  kept  within  that  jurisdiction,         *  10  Paige,  496,  499,  Chancellor  Wal- 
which  would  control  its  transmission  as  worth  correcting  the  report  of  the  master, 
land  to  those  entitled  as  heirs,  under  the  but  without  arguing  the  point  or  citing 
laws  of  the  State  where  the  land  was  situ-  authorities, 
ated :   Clay  v,  Brithingham,  34  Md.  675,         7  7  Watts,  563. 
679,  682.    From  this  opinion  of  the  ma-         >  11  Serg.  &  R.  224. 
jority  of  the  Mazyland  Court  of  Appeals,        *  Davis's  Appeal,  60  Pa.  St  118, 121. 
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When  the  ward  attains  majority,  and  obtains  possession  of  the 
property,  no  election  is  necessary  ;  but  the  character 
impressed  upon  the  proceeds  of  the  sale  by  the  doctrine  gains  iu  ongi- 

-  .,    ,  ,  .         .  J3'         A      i.r        nal  character 

of  equitable  conversion,  is  gone,  —  according  to  the  on  ward's  ma- 
doctrine,  that  where  equity  impresses  a  different  qual-  ^®"*^'' 
ity  upon  property  from  that  which  it  has  in  fact,  such  impression 
ceases  whenever  the  possession  of  the  estate  and  the  right  to  it,  in 
each  quality,  meet  in  the  same  person ;  that  is,  when  no  person  but 
the  one  who  has  the  actual  possession,  has  an  equitable  interest  in 
retaining  the  fictitious  character  of  the  estate.^  But  this  is  true 
only,  if  possession  accompanies  the  title ;  if  the  money      ,     . 

•' '       ^  '^  '  •^     nnless  m  pos- 

be  in  the  possession  of  a  third  party,  some  act  must  be  session  of  a 
done  by  the  person  entitled  to  show  that  he  con- 
siders it  as  money,  otherwise  it  will  still  be  deemed  land.^ 

The  purchaser  is  not,  of  course,  responsible  -for  the  misapplica- 
tion of  the  purchase  money,  either  by  the  guardian  or  parchaser  is 
by  the  order  of  the  court.'  Upon  the  payment  of  the  ^oi^^m^^ 
purchase  money  into  court,  and  the  filing  of  a  sufB-  P"aiJon. 
cient  bond  by  the  tutor  of  a  minor  having  an  undivided  interest 
in  the  property  sold,  for  the  protection  of  his  ward's  interest  in 
the  purchase  money,  the  purchaser  obtains  a  good  title  to  such 
minor's  interests 

§  92.  Partition  and  Sale  of  Undivided  Lands  desoending  to 
Heirs  or  Devisees.  —  The  rule  of  the  devolution  of  lands  to  the 
heirs  or  devisees,  and  of  personalty  to  the  executor  or  adminis- 
trator, has  produced  a  difference  in  the  jurisdictional  powers  of 
probate  courts  in  the  several  States  over  the  partition  of  real 
estate.^  The  usual  rule  is  applied  in  determining  the  jurisdicUon  of 
question  of  their  jurisdiction  in  this  respect:  Un-  topartftioir"" 
less  the  power  has  been  conferred  expressly,  or  as  a  ex'presJiy  *  ^ 
necessary  consequence  of  some  other  power  clearly  ^erred. 


con* 


1  Forman  v.  Manh,  11  N.  Y.  544,  549, 
552,  citing  as  anthority,  Pulteney  v,  Dar- 
lington, 7  Brown's  P.  C.  530 ;  Rashleigh 
V.  Master,  1  Ves.  Jr.  *201 ;  Wheldale  v. 
Partridge,  8  Ves.  Jr.  227.  See  also 
Vaughan  v.  Jones,  23  Gratt.  444, 458. 

*  Turner  v.  Dawson,  80  Va.  841,  845. 

*  Fitzgibbon  v.  Lake,  29  Dl.  165,  178; 
Molford  V.  BeTeridge.  78  DI.  455 ;  Exen- 
dine  v,  Morris,  8  Ma  App.  383, 389. 

«  Koebl  V.  Solan,  47  La.  An.  891,  895, 


commended  and  affirmed  in  Succession  of 
Aron,  19  S.  (La.)  763. 

*  See  enumeration  of  the  States  in 
which  this  power  is  conferred  upon  pro- 
bate courts,  in  2  Woemer  on  Adm. 
§  567 ;  and  for  a  discussion  of  the  con- 
current jurisdiction  between  chancery  and 
probate  courts,  in  respect  of  partition,  Fer- 
ris V.  Higlej,  20  Wall.  375, 379,  and  Rob- 
inson V.  Fair,  1 28  U.  S.  53, 76. 
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given,  it  does  not  exist  in  probate  courts.^  It  was  held  in  South 
Carolina,  where  the  constitution  defines  the  powers  of  the  several 
kinds  of  courts,  that  an  act  of  the  legislature  conferring  this 
power  was  unconstitutional,  because  the  power  was  not  mentioned 
in  the  constitution ;  ^  but  this  adjudication  was  held  to  have  no 
retroactive  effect,  so  that  rights  adjudicated  in  partition  proceed- 
ings before  probate  courts  previous  to  the  decision  of  Daven- 
port V.  Caldwell  were  not  thereby  affected.*  Not  even  the 
appearance  in  court  by  the  parties,  consenting  in  writing  to  a  par- 
tition reported  by  the  commissioners,  and  decreeing  the  partition 
in  accordance  with  such  report,  will  give  validity  to  the  decree  of 
a  court  upon  which  neither  the  constitution  nor  statute  has  con- 
ferred jurisdiction ;  nor  is  a  certified  copy  of  the  proceedings  in 
such  case  competent  evidence  to  show  partition  by  agreement.^ 
^  ^        Where- such  power  is  conferred  on  probate  courts  con- 

Concarrent  ^  *^ 

jurisdiction  of  currently  with  courts  of  chancery,  the  jurisdiction  of 
and  probate  the  Probate  Court,  if  it  attaches  first,  becomes  con- 
^^^'  elusive,  unrestrained  by  the  interference  of  the  court  of 

equity  ;  *  but  a  statute  providing  that  "  the  Chancery  Court  shall 
have  concurrent  jurisdiction  with  the  Probate  Court  to  •  .  .  sell 
for  partition  or  division  any  property,  real,  personal,  or  mixed, 
held  by  joint  owners  or  tenants  in  common,"  gives  neither  the 
Chancery  nor  the  Probate  Court  jurisdiction  to  sell  land  for  divi- 
sion or  partition,  the  title  to  which  is  disputed  by  a  defend- 
ant in  adverse  possession.^  Although  the  jurisdiction  is  con- 
current as  to  equity  and  probate  courts,  yet  the  former  proceeds 
on  its  own  established  principles.'^  A  statute  clothing  probate 
courts  with  power  to  make  partition  of  real  estate  in  the  course 

^  Snyder's  Appeal,  36  Pa.  St.  166, 168.  the  denial  of  jnrisdiction  in  probate  courts 

'  Davenport  v.  Caldwell,  10  S.  C.  317,  to  partition  lands  adversely  claimed  is  not 

347.    Bat  see  Robinson  v.  Fair,  128  U.  S.  applicable  to  the  chaocerjr  coart.  To  simi- 

53,  79,  holding  a  law  under  a  similar  con-  lar  effect,  Stansbnrj  v.  Inglebart,  20  D.  C. 

Btitntional  provision  valid.  134,  146. 

>  Hemdon  v.  Moore,  18  8.  C.  339, 345 ;  7  "  It  is  well  settled,"  says  Somerville, 
TederaU  v.  Bonknight,  25  S.  C.  275,  280.  J.,  "  that  this  jnrisdiction,  of  which  the 

^  League  v,  Henecke,  26  8.  W.  729,  statute  is  merely  declaratory,  will  be  ex- 

731.  ercised  by  a  court  of  equity  on  its  own 

>  Wilkinson  r.  Stuart,  74  Ala.  198,  established  principles,  and  with  the  use  of 
203  ;  MarshaU  v.  Marshidl,  86  Ala.  383,  its  own  better  adapted  and  more  flexible 
388.  modes  of   procedure,  unembarrassed  by 

9  Sellers  v.  Friedman,  14  So.  (Ala.)  the  procrustean  rules  which  cram  the 
277,  overruling  McQueen  v.  Turner,  91  statutory  jurisdiction  of  courts  of  law:" 
Ala.  273, 275,  so  far  as  this  case  held  that    Donnor  v.  Qnartermas,  90  Ala.  164, 1 70. 


§  92  PARTITION  AND  SALE  OF  XTNDIYIDED  LANDS.  305 

of  the  setUement  of  estates  of  deceased  persons,  for  the  pur* 
pose  of  distribution  to  the  heirs  or  devisees  of  such  „  .   .  ^.  . 

...  No  jansdiction 

estates,  confers  no  jurisdiction  on  such  courts  over  the  if  property  is 

.    ,  ,        -  1.  •    i_  J.  L  •  in  posaession 

interests  of  any  persons  who  might  be  owners  m  com-  of  an  adverse 
mon  with  the  estate  or  its  distributees,  and  who  did  *^*"™*'*^' 
not  deraign  their  title  through  the  estate.^  The  Probate  Court 
may  also  be  prohibited  from  making  partition  when  the  shares  or 
proportions  of  the  respective  parties  are  in  dispute  between  them, 
or  appear  to  the  court  to  be  uncertain  by  reason  of  depending 
upon  the  construction  or  effect  of  a  devise  or  conveyance,  or 
other  questions  that  the  court  deems  proper  for  the  consideration 
of  a  court  of  common  law  and  jury  ;  ^  but  it  must,  to  deprive  the 
Probate  Court  of  jurisdiction  on  this  ground,  appear  that  there  is 
a  real  doubt  and  uncertainty  in.  relation  to  the  legal  rights  of  the 
parties.* 

The  rule  is  established  that  in  the  absence  of  statutory  provi- 
sions authorizing  it,  partition  cannot  be  awarded  dur- 
ing the  existence  of  the  life  estate,  of  an  estate  in  pa^^e8?<?° 
reversion  or  remainder,  either  in  law  or  in  equity ;  *  oommon!*^ 
nor,  as  a  general  rule,  will  partition  be  awarded  of  part 
only  of  an  entire  estate.^    But  this  doctrine  is  held  inapplicable, 
to  a  case  in  chancery,  where,  though  the  title  was  derived  from  a 
single  conveyance,  yet  title  to  the  several  tracts  of  land  in  imme- 
diate possession  was  essentially  distinct  and  different  from  the  title 
of  the  reversioner.^    As  a  general  rule  the  owner  of  a  life  estate 
in  an  undivided  part  of  land  may  have  partition  of  the  property, 
or  sale  and  division  of  the  proceeds,^  although  there  be  future 
contingent  interests  of  persons  not  in  essefi    But  a  tenant  for  life 

1  Richardson  v.  Lonpe,  80  Cal    490,  thoritica;  Striker  r.  Mott,  28  N.  T.  82,  90 ; 

496;    Bncklej  u.  Saperior  Court.  36  P.  Rhorer  r.  Brockhage,  IS  Mo.  App.  397, 

360;   Snyder's  Appeal,  supra;   to  same  406. 

effect:  Baddecke  v.  Bnddecke,  31  La.  An.         *  Wilkinson  v.  Stuart,  supra;  Gore  v. 

572,  573 ;  Crawford  u.  Binion,  46  La.  An.  Dickinson,  98  Ala.  363,  370. 
1261.  •  Wilkinson  v.  Stuart,  «u;>ra. 

3  Maishv.  French,  159  Mass.  469.  471.  ?  Shaw  v.  Beers,  84  Ind.  528,  citing 

*  Not  a  mere  assertion  bj  one  of  the  earlier  Indiana  cases ;  McQueen  v.  Turner, 
parties  that  there  is  a  dispute  or  contro-  supra,  holding  that  the  court  may  require 
versy :  Dearborn  v.  Preston,  7  AUen,  192 ;  the  party  to  give  bond  and  security  for  tlie 
Marsh  v.  French  supra,  protection  of  the  remainder-men ;  Mead  v. 

*  Wilkinson  v.  Stuart,  74  AU.  198,  205;     Mitchell,  17  N.  T.  210. 

Schori  9.  Stevens.  62  Ind.  441,445;  Coon  ^  On  the  principle  that  in  actions 
V.  Bean,  69  Ind.  474 ;  Merritt  v.  Hughes,  affecting  the  title  to  land  it  is  sufficient  to 
36  W.  Va.  856, 359,  citing  nnmerous  an-    bring  before  the  court  the  person  entitled 

20 
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entitled  to  and  in  the  enjoyment  of  the  sole  and  exclusive  posses- 
sion, has  no  standing  to  maintain  an  action  of  partition  against 
remainder-men  having  a  vested  estate  in  fee  simple  ;  ^  all  the  par- 
ties, including  infants,  are,  however,  bound  by  a  final  judgment 
confirming  a  sale  made  in  such  case,  because  the  defect  is  not 
jurisdictional,  the  judgment,  though  erroneous,  is  not  absolutely 
void,  but  may  be  corrected  on  appeal.^  The  purchaser  at  a  sale 
under  such  an  order,  with  notice  of  the  outstanding  claims  of 
remainder-men  not  made  parties,  will  be  compelled  to  complete 
his  purchase.^  If  the  infant  defendants  are  in  any  way  preju* 
diced  or  injured  by  the  omission  of  the  guardian  to  make  the 
proper  defence,  their  remedy  will  be  against  him  and  his 
sureties.*  Partition  may  be  had  between  owners  in  common  of 
the  fee,  notwithstanding  the  existence  of  a  lease  of  the  whole  or 
a  part  of  the  estate,^  but  the  sale  must  be  made  subject  to  the 
rights  of  the  lessees,  who  thereby  become  the  tenants  of  the  pur- 
chaser.® That  some  of  the  owners  in  common  have  executed 
conveyances  to  portions  of  the  property,  since  the  devolution  of 
title  on  them,*^  or  that  adverse  possessions  have  arisen  (if  not  for 
a  sufficient  length  of  time  to  perfect  the  statutory  bar  of  limita- 
tion),® cannot  deprive  owners  in  common  of  their  right  to  demand 
partition. 

As  the  real  estate  of  decedents  descends  to  their  heirs  or 
devisees  subject  to  be  sold  for  the  payment  of  debts  if  there  is 
No  partition  Hot  Sufficient  pcrsoualty  in  the  estate  for  that  purpose, 
menToranccs-  ^*  ^®  evident  that  the  rights  of  creditors  are  para- 
tor's  debts,        mount  to  those  of  the  heirs  or  devisees;  hence,  in 

to  the  first  estate  of  inheritance,  omitting         *  Cromwell  v.  Hall,  supra ;  Reed  f. 

those  who  might  claim  in  remainder  or  Reed,  46  Han,  212.    Bat  see  James    r. 

reyersion  after  sach  rested  estate  of  in-  Mejer,  41  La.  An.  1100,  1104. 
heritance ;    a   decree  against  the  person         *  Reed  v.  Reed,  supra. 
having  the  first  estate  would  bind  those  in         &  Willard  v.  Willard,  145  U.  S.  116, 

remainder    or   leversion,    although    the  121 ;    Hunt   v,  Hazelton,  5  N.  H.    216 ; 

estate  might  afterward,  vest  in  possession :  Phillips    v.    Johnson,   14   B.  Mon.    172, 

Mead ».  Mitchell,  «u;)ra.  17  N.Y.  210,  214.  174;   Cook  r.  Webb,  19  Minn.  167,170; 

approved  in  Clemens  V.  Clemens,  37  N.  Y.  Haenssler  t;.  Missouri  Iron  Co.,  110  Mo. 

59,  70,  and  later  New  York  cases;  Rein-  188, 192. 

ders  9.  Eoppelmann,  68    Mo.  482,  501 ;         >  Woodworth   v.  CampbeU,  5  Paige, 

Preston  o.  Brant,  96  Mo.  552,  559.  518.    Bat  see  Cannon  v.  Lomaz,  29  S.  C. 

1  Seiders  v,  Giles,  141  Pa.  St.  93.  Nor  369,  holding  that  partition  cannot  be  had 

is  such  life-tenant  affected  bj  partition  while  two  of  the  tenants  in  common  hold 

decree  affecting  remainder-men :  Smallej  an  unexpired  lease  of  the  whole  property, 
o.  Isaacson,  40  Minn.  450.  ^  Oore  v,  Dickinson,  98  Ala.  363,  366. 

>  CromweU  r.  Hull,  97  N.  Y.  209,  211 ;         8  Qore  v.  Dickinson,  supra, 
Blakelj  v,  Calder,  15  N.  Y.  617,  621. 
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many  States,  there  can  be  no  partition  until  the  estate,  as  to  the 
debts  against  it,  and  legacies  are  found,  on  adjudication,  to  be 
fully  settled.^  But  though  the  action  be  brought  prematurely,  if 
at  the  time  the  decree  is  rendered  it  is  manifest  that  aniess  proof  of 
the  estate  has  been  practically  settled,  and  that  no  J^Sluy'^bT'" 
part  of  the  land  would  be  required  for  the  payment  of  ™*^*- 
debts,  the  partition  will  not  be  disturbed  ;  ^  unless  it  is  determined, 
however,  that  the  personalty  is  suflBcient  to  pay  all  debts  of  the 
decedent,  there  can  be  no  decree,  even  though  the  parties  give 
bond  to  pay  all  demands  against  the  estate,  if  the  statute  make 
no  provision  for  such  bond.*  In  New  Jersey  it  is  held  that  where 
partition  is  decreed  within  the  time  allowed  creditors  to  present 
their  demands  for  allowance,  the  purchaser  takes  at  his  risk,  sub- 
ject to  such  claim,  but  the  partition  is  otherwise  valid.^  The  same 
purpose  is  contemplated  in  other  States  by  a  provision  prohibiting 
partition  until  proof  be  made  that  all  the  debts  have  been  paid,  or 
secured  to  be  paid,  or  that  there  is  sufficient  personal  property  of 
the  estate  to  pay  all  debts,^  or  that  the  debts  have  been  provided 
for.® 

It  is  held,  that  there  can  be  no  partition  of  the  homestead  of 
minor  children  during  their  minority,^  or  during  the  no  partition  of 
occupancy  by  the  widow;®  and  that  partition  should  ^o™®**«*^J 
not  be  allowed  against  the  direction  of  a  testator,®  nor  toto??*d?rec-^*" 
against  minors,  where  the  testator  authorized  a  trustee  **®°' 
to  sell  the  lands  and  invest  the  proceeds  under  the  will,  unless  the 
interest  of  the  minors  clearly  demands  it.^^ 

Where  a  decedent  died  leaving  lands  in  several  counties,  parti- 
tion can  be  had  only  in  the  court  of  the  county  in  which  the 

1  So  the  law  wiU  not  permit  the  yain         ^  Simpson  v.  Stranghen,  19  A.  (N.  J. 
thing  to  be   done  of  partitioning  lands     Ch.  Ct.)  667. 

when  it  cannot  be  determined  what  inter-         '  Swihart  v.  Swihart,  7  Oh.  Ct.  Ct.  R 

est  the  heirs  have  in  them,  nor  jnst  what  338,  340. 

lands  are  subject  to  partition :  Thomas  v.         ^  Williams  u.  Mallory,  33  S.  C.  601. 
Thomas,   73    Iowa,  6.')7,  660.     See  also         ^  Khorer  v.  Brockhage,  13   Mo.  App. 

Alexander  v,  Alexander,  26  Neb.  68,  73  ;  397,  400;  Trotter  v.  Trotter,  31  Ark.  145, 

Matthews  v.  Matthews,  1  Edw.  Ch.  565,  150;  Hoppe  v.  Hoppe,  36  P.  (Cal.)  389, 

568 ;  Duncan  v.  Henry,  125  Ind.  10.  393. 

2  Snyder  p.  Snyder,  75  Iowa,  255,  258 ;         *  Nicholas  r.  Parczell,  21  Iowa,  265 ; 
Hendry  v.  Hollingdrake,   16  R.  T.  477;  McDongal  r.  Bradford,  80  Tex.  558,  567. 
Spring  V.  Sandford,  7  Paige,  550,  553.  »  Outcalt  v.  Appleby,  36  N.  J.  Eq.  73, 

^  Clarity  V.  Sheridan,  59  N.  W.  (Iowa)     82 ;  Gerard  v.  Buckley,   137  Mass.  475, 
52, 54.  478. 

u  Tomkins  9.  Miller,  27  A.  (N.  J.)  484 
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Partition  of  deceased  had  his  domicil  at  the  time  of  his  death, 
sevenu  cowi-  b^cause  Creditors  must  there  prove  their  claims  against 
ties.  the  estate ;  but  there  may  be  statutory  authority  to 

proceed  in  the  county  where  the  land  lies,  with  the  consent  of  the 
Orphan's  Court  of  the  county  of  the  domicil.^  The  court  having 
jurisdiction  of  the  partition  will  appoint  the  executor  or  adminis- 
trator of  the  estate  of  the  decedent  whose  real  estate  is  to  be  sold, 
if  there  be  such,  to  execute  the  order  of  sale,^  and  has  jurisdic- 
tion to  enforce  an  owelty  against  one  who  has  purchased  at  sheriff's 
sale  the  share  of  the  indebted  heir.^ 

Where  the  statute  authorizes  suit  for  partition  to  be  brought  in 
behalf  of  minors,  they  appear  by  their  statutory  guardians,  and 

no  defence  need  be  made  for  them  ;  *  and  where  they 

Minors  are  •^ 

represented  by  are  defendants,  they  appear  by  guardian  ad  litem^ 
guar  lans.  appointed  for  them  after  service  of  summons  upon 
themselves,  in  person,  and  upon  the  respective  fathers,  mothers, 
guardians,  etc.,  as  may  be  prescribed  by  statute  ;  *  or  by  tutors  or 
curators  ad  hoc.^  If  no  guardian,  special  tutor  or  curator 
legally  appointed  appear  for  infant  defendants  in  partition  pro- 
ceedings, their  title  to  the  property  is  not  divested  by  the  decree 
or  judgment  that  may  be  rendered ;  ^  and  where  infants  having 
an  interest  in  the  land  are  not  made  parties,  the  proceedings  will 
be  reversed  on  appeal  so  that  service  may  be  had  on  the  infants.® 

Although  the  jurisdiction  of  controversies  as  to  advancements 
be  conferred  on  the  Probate  Court,  yet  if  jurisdiction  has  attaciied 
Adjusting  ^^  ^^c  Chancery  Court  under  a  bill  for  the  partition  of 
advancements,  lands  amoug  the  children  of  a  decedent,  the  court 
may,  before  decreeing  partition,  require  the  parties  to  account  for 
their  advancements,  taking  the  same  as  part  of  their  respective 
shares.*    So  where  the  partition  proceeding  is  an  ordinary  action, 

1  As   in    Pennsylvania :    White's  £»•         ^  Covas  v.  BertonUn,  44  La.  An.  683» 

tate,  14  Pa.  Co.  Court  R.  138;  Louisiana:  688. 
Crawford  v.Binion,46  La.  An.  1261, 1263.         7  James  v.   Mejer,  41   La.  An.  1100» 

a  Arble's  Estate,  161  Pa.  St.  373.  1104. 

*  In  re  Donaldson,  Am.  Dig.  for  1893,         8  Kentackj  Union  Land  Co.  v.  Elliott, 

3766.  15  S.  W.  518.    It  is  held  in  this  case,  that 

^  Power   V,    Power,   15    S.   W.  523;  there  need  be  no  new  division  of  the  Ian  Js, 

Henningv.  Barringer,  10  S.  W.  (Kj.)  136.  if  the  one  made  is  adopted  by  the  gnar- 

^  Tederall  v.  Bouknight,  25  S.  C.  275,  dian,  after  service  of  process,  as  equal  and 

281,  with  a  citation  of  earlier  South  Caro-  just  to  the  wards. 

lina  cases  on  p.  283.    See,  as  to  the  ser-         ^  Marshall  v.  Marshall,  86  Ala.  383, 

rice  necessary  on  lunatics,  Finzer  v.  Nevin,  387  ;  Pigg  v,  Carroll,  89  DL  205,  207. 
18  S.  W.  367. 
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the  Circuit  Court  may  hear  and  determine  as  a  defence  to  such  an 
action  the  question  of  advancements  by  the  ancestor's  executrix, 
under  an  agreement  that  they  should  be  so  charged.^ 

§   93.    Sale  of  Real  Estate  of  BCinora  by  Foreign  Ouardiana.  — 

From  the  principle  limiting  the  authority  of  guardians  to  the 
territorial   jurisdiction  of  the    sovereignty  granting  Foreign  guap- 
the  same,  it  follows  that  they  have  no  authority  as  ^^er  to'wu** 
such  over  the  person  or  property  of  their  wards  in  ^^> 
other  States,  except  such  as  they  derive  from  the   law  of  the 
State  in  which  such  property  is   situated ;  ^  and   such   foreign 
guardian   cannot,  by  virtue  of  his  appointment   in   the  foreign 
State,  give  jurisdiction    to   the   court   of   the   place  where  his 
ward's  real  estate  is  situated,  for  the   partition  of   the  same.' 
A  spirit  of  comity  between  the  States  has  resulted  in  the  enact- 
ment of  laws  in  most  of  them  enabling  foreign  guar-   ,,,^pt  ^ 
dians  to  sell  the  real  estate  of  non-resident  infants  futhorwed  by 

lex  loct  ret 

without  the  expense  and  inconvenience  of  ancillary  «^* 
guardianship  in  the  Stute  where  such  property  may  be  situated. 
The  conditions  upon  which  such  authority  is  granted  are,  in  most 
instances,  tender  of  authentic  proof  that  the  applicant  has  been 
duly  appointed  guardian  of  the  owner  of  the  land  sought  to  be 
sold,  and  that  he  has  given  bond  sufficient  to  protect  the  interests 
of  the  ward  in  the  State  of  the  domicil,  or,  if  not,  then  to  give 
the  bond  in  the  coui*t  having  jurisdiction  to  make  the  order. 

To  confer  jurisdiction  upon  the  Probate  Court  of  any  county  in 
which  the  minor's  land  may  be  situated,  it  is  sufficient  for  the  appli- 
cant to  file  a  petition  praying  for  the  license  to  sell,  after  giving  the 
notice  required  for  such  application  ;  and  on  the  hearing  it  is  incum- 
bent upon  the  petitioner  to  show  that  he  is  the  duly  appointed 
guardian  in  the  State  of  the  minor's  domicil  and  that  he  has  filed 
an  authenticated  copy  of   such  appointment.      The  „ ,.,.     . 

,  ^'^  .      Validity  of 

court  must  pass  upon  these  facts  ;  and  a  wrong  deci-  foreign  ap- 

•I      .   .  .  .       .  •/«••.•      pointment  not 

sion,  or  a  decision  on  incompetent  or  insufficient  evi-  collaterally 
deuce,  is  error  to  be  corrected  on  appeal,  but  does  not  """^*^^®- 
affect  the  jurisdiction,  which  depends  not  upon  the  validity  of  the 
appointment  in  the  State  of  the  domicil,  but  upon  compliance  with 
the  law  of  the  forum  where  the  property  is.^    The  burden  of 

^  Green  v,  Wafter,  99  Mo.  68,  73.  ^  Menage  v.  Jones,  40  Minn.  254,  256. 

^  Ante,  §  28 ;  Mnsson  v.  Fall  Back,  12  See   James    v.  Meyer,  43    La.  An.  38 ; 

8.  (Miss.)  587 ;  also  589.  Myers  v.  McQavock,  58  N.  W.  (Neb.)  522» 

*  Rogers  v,  McLean,  31  Barb.  304.  525. 
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proving  the  invalidity  of  the  foreign  appointment  rests  upon  tlie 
party  who  attacks  the  sale  on  that  ground.^  A  foreign  guardian 
authorized  by  a  court  of  competent  jurisdiction  to  sell  his  ward's 
real  estate  lor  partition,  is  not  required  to  execute,  before  the  sale 
is  ordered,  the  bond  required  of  guardians  in  other  cases  of  sale 
of  a  minor's  real  estate.^  In  Tennessee  the  foreign  guardian,  hav- 
ing sold  his  ward's  real  estate,  must  give  bond  in  the  court  having 
control  of  the  funds  arising  therefrom,  before  he  can  receive 
them.*  So  in  Maine,  where  the  Probate  Court  of  the  county  in 
which  a  non-resident  minor's  real  estate  lies  may,  on  the  petition 
of  the  foreign  guardian,  appoint  a  suitable  person  to  sell  the 
same,  who  is  required  to  give  bond  ;  and  it  is  a  breach  of  such 
bond  that  the  principal  therein,  although  he  placed  the  proceeds  of 
the  sale  on  interest  for  the  benefit  of  the  minor,  and  took  security 
for  the  same  in  his  own  name,  yet  refuses  to  deliver  over  the  same 
to  the  foreign  guardian,  or  pay  the  amount  of  it,  after  being  cited 
into  the  Probate  Court  for  such  purpose.*  It  was  held,  in  a  well- 
considered  case  in  Nebraska,  that  the  sale  of  a  minor's  real  estate 
by  his  foreign  guardian  wOl  not  be  held  void,  in  a  collateral  pro- 
ceeding, on  any  or  all  of  the  following  grounds :  — 

1.  Because  the  wards  resided,  at  the  time  the  application  was 
made  for  the  sale  of  their  property,  in  a  State  other  than  that  in 
which  the  guardian  had  been  appointed,  it  appearing  that  at 
the  time  of  the  appointment  they  were  domiciled  in  the  latter 
State ; 

2.  Because  after  the  appointment  of  the  foreign  guardian  in 
the  State  of  their  domicil  his  wards  took  up  their  residence  in 
another  State ; 

3.  Because  of  any  informality  in  the  proof  made,  in  the  court 
ordering  the  sale,  of  the  appointment  of  the  foreign  guardian ; 

4.  Because  the  petition  for  license  to  sell  was  not  verified  by 
the  guardian ; 

5.  Because  the  petition  for  license  to  sell  was  verified  by  the 
guardian's  attorney  who  conducted  the  proceedings  ; 

6.  Because  the  bond  given  by  the  guardian  to  the  court  on 
ordering  the  sale  was  not  formally  approved ; 

7.  Because  the  record  contained  no  copy  of  a  notice  of  the  sale 

1  Farrington  v.  Wilson,  29  Wis.  383,  *  McClelland  v.  McClelland,  7  Baxter, 
397.  210. 

s  Shelby  o.  Harrison,  84  Ej.  144.  *  Johnson  v.  Avery,  11  Me.  99. 
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required  by  the  statute,  the  court  in  approving  the  sale  having 
found  that  the  proceedings  had  been  in  all  respects  regular  and 
in  conformity  to  law  ; 

8.  Because  the  sale  was  not  made  by  the  guardian  personally, 
but  through  his  attorney  ; 

9.  Because  the  description  of  the  property  sold  was  ambiguous 
and  indefinite,  if  sufficient  to  enable  the  property  to  be  identified. 


TITLE    FOURTH. 

OF  THE  GUARDIAN'S  ACCOUNTINQ. 


CHAPTER  Xn. 

OF  INTERMEDIATE  OB  PERIODICAL  ACCOUNTINO. 
§  94.    Qeneral  Uability  of  Qaardians  to  Acoonnt.  —  In  England 

guardians  in  socage  were  amenable  to  an  action  at  law  for  an 
Action  at  law  accounting,  at  any  time  after  the  heir  had  reached  the 
in  England.  age  of  fourteen  complete,^  but  the  more  usual  and 
convenient  method  of  obtaining  an  account  of  the  guardian's 
BOi  in  equity  DQanagenoient  of  his  estate,  is  by  bill  in  equity,  which 
more  usual.  may  be  filed  during  his  infancy,  or  on  his  coming  of 
age.^  Guardians,  like  receivers,  are  bound  by  their  recognizance 
to  account  regularly,  or  when  called  on,  and  are  considered  officers 
of  the  court,  which  is  not  the  case  of  executors.^  Though  the 
infant  himself,  says  Lord  Macclesfield,  cannot  bring 

Bythird  person  •      j.    j.t_  j.  x-i    t  •  •  ^ 

before  ward's     an  actiou  agaiust  the  guardian,  until  his  commg  of 
majority.  ^^^^  ^^^  ^  third  pcrsou  may  bring  a  bill  for  an  account 

against  the  guardian,  even  during  the  minority  of  an  infants 

So  in  America,^  in  the  absence  of  statutory  provision  to  the 
In  America  Contrary,  every  guardian,  whether  appointed  by  a  chan- 
SpMwibie^  ^®^  ^^  ^^y  other  court,  or  acting  upon  any  other  au- 
chancery,  thority,  is  responsible  in  chancery  for  his  conduct  as 

1  Mftcph.  on  Inf.  *38 ;  Field  o.  Torrey,  *  Eyre  v.  Shaftsbnzy,  2  P.  Wms.  103, 
7  Vt.  372,  388,  approYed  in  Harris  v.  Har-  119 ;  McKay  v,  McKay,  33  W.  Ya.  724 ; 
ris,  44  Vt.  320,  323.  Peck  v.  Braman,  2  Blackf.  141 ;  Sledge  i^. 

2  Chandler  v.  Villett,  2  Saand.  120,  as  Boon,  57  Miss.  222. 

cited  in  Gage  v,  Bolkely,  Ridgeway's  B.  ^  As  to  chancery  jurisdiction  over  minors 

t.  Hardw.  263,  284.  and  persons  of  unsound  mind,  see  anU^ 

*  In  the  Matter  of  Burke,  1  Ball  &  B.  §  2 ;  in  respect  of  sale  of  a  minor's  real 

74.  estate,  $  68. 
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Buoh.^    Probate  courts  have  no  power  to  call  guardians  to  account, 
save  as  may  be  specified  by  statute.^    Hence,  a  guar-  op  io  proute 
dian,  holding  the  pi*oceeds  of  his  wife's  real  estate,  statutes, 
cannot  be  compelled  by  the  surrogate,  in  a  proceeding  for  an  ac- 
counting on  behalf  of  his  ward  (the  offspring  of  his  marriage  with 
said  wife),  to  account  for  the  fund,  because  he  holds  ^  ,    _       , 

>"  o      -k  1  ^  but  not  beyond 

it  as  tenant  by  the  curtesy.*    Nor  could  the  County  the  statutory 
Court  entertain  a  bill  to  surcharge  and  falsify  a  settle- 
ment after  settlement  made  by  and  resignation  of  the  guardian  ; 
resort  must  be  had,  in  such  case,  to  chancery.*    And  where,*  for 
any  reason,  the  Probate  Court  is  without  adequate   ,^ 

J  ^  1         "  powers  of 

power  to  deal  with  the  liability  of  a  guardian  to  his  Probate  Court 
ward,  or   to   such   as  were   his   wards,  a   court   of  t^uiTv  has^ 
equity  is  the  proper  tribunal   to  compel  accounting  ^^'^  ^^^^' 
by  such  guardians,  their   sureties  or    representatives.^    There 
have  been  decisions,  in  some  of  the  States,  holding  that  where  a 
guardian,  after  his  ward  attains  full  age,  and  before  the  accounts 
of  his  receipts  and  payments  during  the   ward's  minority  are 
settled,  continues  to  manage  the  property  at  the  request  of  his 
ward,  it  is,  in  effect,  a  continuance  of  the  guardianship,  and  the 
guardian  must  state  and  settle  the  entire  account,  embracing 
transactions  after  as  well  as  during  the  minority,  in  a  tribunal 
having  jurisdiction  of  the  guardianship ;  and  that,  in  such  case, 
the  Orphan's  Court  has  jurisdiction  of  the  whole  account;^  but 
the  general  rule  is  that  the  probate  court  has  no  jurisdiction  of 
what  occurs  after  the  ward's  majority.^ 

So  one  who  acts  as  guardian  without  authority,  or  under  an 
appointment  void  for  want  of  jurisdiction  in  the  court  having 
granted  it,  becomes  liable  as  a  trustee  in  invitum^  and  may  be 
made  to  account  in  a  court  of  equity,*  or,  under  some  circum- 


^  In  re  Andrews,  I  Johns.  Ch.  99; 
MoneU  v,  Monell,  5  Johns.  Ch.  283,  297  ; 
Lemon  v.  Hansbarger,  6  Gratt.  301 ;  Pace 
V.  Pace,  19  Fla.  438,  454 ;  Barnes  t;.  Coinp- 
ton's  Adm'r,  8.  Gill,  391,  397  ;  Thomas  v. 
Williams,  9  Fla.  289,  298 ;  Grain  v.  Fe]^ 
gnson,  1  Md.  Ch.  151,  153. 

^  In  re  Dyer,  5  Paige,  534.  536  ;  Fkrns- 
worth  0.  Oliphant,  19  Barb.  30,  35. 

»  In  re  Camp,  126  N.  Y.  377, 389. 

*  Hoy  V,  Giles,  4  Lea,  535. 

*  In  re  Allgier,  65  Cal.  228;  Peck  t^. 
Braman,  2  Blackf.  141 ;  HaU  o.  Cone,  5 


Day,  543,  549 ;  Darenport  u.  Olmstead,  43 
Conn.  67, 76 ;  Commonwealth  v.  Henshaw, 
2  Bosh,  286 ;  WiUis  v.  Fox,  25  Wis.  646, 
648. 

•  Pyatt  17.  Pyatt,  46  N.  J.  Eq.  285, 
288  et  seq. ;  Mooie  v.  Hazelton,  9  Allen, 
102,  104. 

7  Seepoet^i  101. 

s  Corbitt  17.  Carroll,  50  Ala.  315  ;  Hall 
V.  Hall,  43  Ala.  488,  .505  ;  Drnrj  v.  Con- 
ner, 1  Har.  &  Gill,  220,  230,  citing  English 
authorities ;  Chancy  t>.  Smallwood,  I  Gill, 
867,  370 ;  Hanna  v.  Spotts,  5  B.  Mon.  362, 
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stances,  in  an  action  of  account  at  law^  for  money  had  and 
received.^    And  where  such  court  has  obtained   jurisdiction  in 

a  proceeding  to  set  aside,  on  the  ground  of  fraud, 
Equity  having    a  decrcc  made  on  final  settlement  between  a  guar- 

obtained  juris-     j.  jv-  j»i  j»       ••i«i«  r   m% 

diction  retains  diau  and  his  Ward,  it  may  retain  jurisdiction  of  the 
it  to  the  end.      -^^qI^  (.^sc,  uot  Only  f  Or  the  purpose  of  setting  aside 

the  fraudulent  settlement  and  decree,  but  also  of  determining 
the  amount  due  the  plaintiff  upon  an  honest  accounting.^  So 
it  is  held,  that  where  an  administrator  is  also  the  guardian  of 
infant  distributees  of  the  estate,  chancery  alone  has  jurisdiction 
to  settle  his  accounts,  though  a  settlement  made  by  the  Pro- 
bate Court  in  such  case  is  not  absolutely  void.^ 

The  grant  of  power  to  probate  courts  to  compel  annual  and 
final  settlements,  and  to  render  final  decrees  binding  alike  on 
Jarisdiction  in  the  guardian  and  his  sureties,  without  express  words 
Sected^by  excluding  the  jurisdiction  of  chancery  courts  as  it 
S^robate^^**^  Originally  existed,  does  not  affect  such  jurisdiction ; ^ 
courts.  in  such  case  the  jurisdiction  is  concurrent  in  both.^ 

So,  a  fortiorij  where  the  statute  giving  jurisdiction  for  the 
settlement  of  the  estates  of  minors  to  probate  courts  expressly 
saves  to  circuit  courts  in  chancery  their  concurrent,  original 
jurisdiction  over  the  same  matters,  a  proceeding  in  equity  for 
an  accounting  is  eminently  proper,  if  in  an  action  at  law  it 
does  not  appear  whether  plaintiff's  claim  is  not  subject  to  an 
equitable  defence.^ 

It  is  held  in  Georgia  that  a  court  of  equity  of  the  county 
in  which  letters  of  guardianship  were  granted  has  no  jurisdic- 
tion to  call  the  guardian  to  account   on  behalf   of 

Jurisdiction  «,  .  ■■        . 

limited  to  the  ward,  if  the  guardian  resides  in  another  county, 
whichViHutiian  no  substantial  relief  being  prayed  against  any  other 
""^*"'  defendant;  and  that  while  he  may  waive  the  want 

of  jurisdiction  so  as  to  bind  himself,  he  can  make  no  waiver 
that  will  affect  his  creditors.^ 


865  ;  liehmann  v.  Rothbarth,  111  lU.  I8b, 
195;  Davis  v.  Harkness.  6  HI.  173, 179. 

1  Field  V,  Torrey,  7  Vt.  372,  386. 

^  Pickering  v,  De  Rochement,  45 
N.  H.  67. 

>  Douglass  V.  Ferris,  138  N.  Y.  192, 
201,  citing  earlier  New  York  cases. 

^  Brace  v.  Strickland,  47  Ala.  192, 
199,  relying  on  Hays  9.  Cockrell,  41  Alai 


75,  80,  and  CarsweU  v,  Spencer,  44  Ala. 
204,  206. 

*  Lee  V.  Lee,  55  Ala.  590,  595 ;  Bond 
V.  Lockwood,  33  HI.  212 ;  Salter  v.  Wil- 
liamson, 2  N.  J.  £q.  480,  489. 

•  Hailey  v,  Boyd,  64  Ala.  399,  401 ; 
Fnlgham  v.  Herstein,  74  Ala.  496 ;  Peo- 
ple V,  Barton,  16  Col.  75,  79. 

7  Tadhope  v.  Potts,  91  Mich.  490. 
\  Bass  c.  Wolff,  88  Ga.  427. 
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The  accounting  by  a  guardian  in  the  Probate  Court  has  been 
held  to  be  an  equitable  and  not  a  legal  proceeding,  involying 
not  merely  the  ordinary  items  of   debit  and  credit,    ,        .     . 

Accoantin^  in 

but    also    considerations     as    to   the   propriety   of  Probate  Court 
charges  and    investments,  and  as  to  the  allowance  abiepro^-' 
of  compensation  with  which  a  jury  cannot  meddle ;  ^  '"«■ 
and   that  a  guardian's  liability  for  the  funds  of  his  ward   can 
seldom  be  passed  on  by  a  jury.^ 

The  pending  of  proceedings  in  the  Orphan's  Court  for  the  final 
settlement  of  a  guardian's  account,  constitutes  a  bar  to  a  bill  in 
equity  against  the  guardian,  for  discovery  and  account-  proceeding  in 
ing.*    In  Minnesota,  whose  constitution  provides  that  ^^rt  "bar  to 
probate  courts  "  shall  have  jurisdiction  over  the  estates  ^^^^ "» equity. 
of  deceased  persons,  and  persons  under  guardianship,  but  no  other 
jurisdiction  except  as  prescribed  by  this  constitution," 
it  is  held  that  jurisdiction  over  persons  under  guar-  over  person  in- 

j.         1  .  ,  •      •    j»   i.'  J.1     •         «•  •         •       eludes  guar- 

dianship embraces  jurisdiction  over  their  affairs  m  dianshipover 

general,  including  the  management  and  disposition  of  ^®  ^^^ 
their  property,  and  hence  probate  courts  have  jurisdiction  to  settle 
the  accounts  of  guardians  of  minors  after  the  ward  is  of  age> 

That  an  action  at  law  cannot  be  brought  for  a  guardian's  lia- 
bility, either  against  the  guardian  or  his  sureties,  until  there  has 
been  an  accounting  in  the  court  having  original  jurisdiction  over 
guardians'  accounts,  has  been  stated  in  a  former  chapter ;  ^  and 
that  this  jurisdiction  is  vested  in  courts  having  probate  states  in  which 
jurisdiction,  is  held  in  Arkansas,^  Towa,*^  Maine,®  Ne-  ES^^jSrisdJ^ 
braska,*  New  Hampshire,^^  Ohio,^^  South  Carolina,!^  ^^P^g°7^»^" 
Vermont,^  Wisconsin,^*  and,  it  seems,  in  New  York  ^^  counts, 
and  probably  other  States.    It  is  held,  also,  that  where  the  guar- 


1  Gott  V.  Gulp,  45  Mich.  265,  275. 
The  powers  of  the  Probate  Gonrt,  in  such 
case,  are  coextensive  with  those  of  a  conrt 
of  chancery,  possessing  similar  jurisdic- 
tion, and  adopting  the  same  forms  and 
modes  of  procedure:  Gheney  o.  Rood- 
house.  135  ni.  257,  262. 

3  Ghnbb  v.  Bradley,  58  Mich.  268,  272. 

•  Ran  V.  SmaU,  144  Pa.  St.  304. 

*  Jacobs  V.  Fonae,  23  Minn.  51. 

*  Ante,  §  46. 

•  Gonnelly  v,  Weatherly,  S3  Ark.  658, 
662. 

7  Gillespie  v.  See,  72  Iowa,  345. 


•  Bailey  v.  Rogers,  1  Me.  186,  195  ; 
McFadden  v.  Hewett,  78  Me.  24,  27. 

•  Ball  V.  La  Glair,   17  Neb.  39,  41  j 
Bisbee  v.  Gleason,  21  Neb.  534.  538. 

w  Gritchett  v.  Hall,  56  N.  H.  324. 
11  Newton  v.  Hammond,  38  Oh.  St.  430, 
435. 

^  Anderson    v,   Maddox,   3  McGord, 
237. 
"  Probate  Court  v,  Slason,  23  Vt.  306. 
M  Kugler  0.  Prien,  62  Wis.  248. 
i>  Perkins  v.  Stimmel,  114  N.  Y.  359, 
365,370. 


316 


OF  INTERMEDIATE  OR  PERIODICAL  ACCOUNTING. 


§94 


pel  final  ac- 
counting 

by  personal 
representative 
of  deceased 
guardian. 


Settlement  m 
pais  no 
defence. 


dian*s  bond  obligates  him  to  settle  his  accounts  in  the  Probate 
Court  on  the  expiration  of  his  trust,  the  failure  to  make  such 
settlement  is  a  breach  of  the  bond,  autliorizing  the  ward  to  bring 
suit  thereon  against  the  sureties  witliout  having  a  devastavit  pre- 
viously established  against  the  principal.^ 

In  most  States  the  Probate  Court  has  power  to  compel  a 
Power  to  com-  guardian,  whose  authority  has  ceased,  to  account 
for  his  management  of  the  trust,  showing  what  he 
has  done,  and  what  he  has  or  ought  to  have  in  hand 
belonging  to  the  ward.^  Where  the  guardian  is  dead, 
the  power  of  the  Probate  Court  to  compel  final 
accounting  extends  over  the  representatives  of  the  deceased  guar- 
dian.^ It  is  no  defence  to  an  action  in  such  case  that 
the  guardian  settled  with  his  ward  and  took  her  dis- 
charge of  all  matters  in  his  hands  as  guardian,  unless 
such  settlement  was  made  in  court  on  proper  citation,  and  ap- 
proved   by    the  judge.*     Statutes,  in    some  instances,   provide 

summary  remedies  against  guardians  w^ho  fail  to  make 
final  accounting.  Besides  being  liable  to  citation, 
attachment,  and  imprisonment,'*  it  is  provided  in 
Alabama,  that  the  court  may  state  the  account  for  the 
recalcitrant  guardian,  and  give  him  notice  for  three  weeks ;  and  if 
he  do  not  appear  within  that  time  and  account,  any  person  in 
interest  may  contest  the  court's  account,  and  the  court  must  try 
the  contest,  and  decree  on  the  account  whether  contested  or  not.' 
In  Florida  any  person  acting  for  a  ward  may  compel  the  guardian 
to  account  with  his  ward  by  a  bill  in  chancery.^ 

It  is  held  that  under  a  statute  authorizing  a  court  to  re- 
move guardians  on  the  complaint  of  any  person  in  behalf  of  a 
minor,  and  to  make  all  orders  necessary   in  the   premises  to 


Summary 
remedy 
a^inst  guar- 
dian faiUng  to 
account. 


1  People  V,  Brooks,  22  Vl.  App.  594, 
596. 

2  Price  V.  Peterson,  38  Ark.  494  ;  Pierce 
0.  Irish,  31  Me.  254,  260;  Stinson  v. 
Leary,  69  Wis.  269. 

Bat  in  Kansas  the  Probate  Court  has 
no  power  to  compel  guardians  to  make 
final  settlements ;  annual  settlements  may 
be  required  daring  the  minority  of  the 
ward  and  the  lifetime  of  the  guardian; 
bat  where  the  guardian  dies  before  mak- 
ing final  settlement,  and  after  the  ward's 
majority,  his  executors,  having  received 


no  assets  .of  the  ward,  cannot  be  com- 
pelled to  make  a  settlement  of  the  ward'3 
estate :  Harris  v.  Calvert,  44  Pac.  (Kans.) 
25. 

>  Woodbary  v,  Hammond,  54  Me.  338, 
343. 

<  Wing  V.  Rowe,  69  Me.  282 ;  Wade  v, 
Lobdell,  4  Cash.  510. 

'In  Alabama,  for  instance,  not  exceed- 
ing six  months :  Code,  1887,  §  2472. 

«  Code,  1887,  §§  2474  el  acq, 

7  Rev.  St.  1892,  §2103. 
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compel  the  guardian  to  account,  such  court  may  issue  ^^\^^^ 
its  writ  ne  exeat  Eepublica,  if  necessary  to  protect  the  ptMica  may 
rights  of  the  minor,^  and  that  an  arrest  and  detention  a^^a^^n. 
under  such  writ,  to  prevent  a  person  from  going  out  of  the  State 
until  he  shall  give  security  for  his  appearance  is  not  obnoxious  to 
the  constitutional  inhibition  against  imprisonment  for  debt.^ 

§  95.  Inventories.  —  The  subject  of  accounting  by  guardians  is 
regulated  by  statutes  in  all  the  States  of  the  Union.     A  prelimi* 
nary  requirement  is,  in  most  cases,  the  return  of  an   inventory  the 
inventory  to  the  court  having  jurisdiction  of  the  guar-  J|J?„^qJ  *"*^ 
dian,  which  ought  to  constitute  the  basis  of  all  subse-  accounting, 
quent  accountings  and  settlements.    It  should  be  returned  within 
a  certain  time  fixed  by  the  statute,  in  most  instances,  at  three 
months  after  the  date  of  letters,  or  appointment ;  but  in  Wyo- 
ming,^ at  twenty  days ;  in  Florida,*  Kansas,^  Pennsylvania,^  and 
Texas,^  at  thirty  days ;  in  Iowa,®  and  Washington,®  forty  days ; 
in  Illinois  ^^  and  Kentucky ,^^  sixty  days ;  in  Missouri,^  at  the  first 
term  after  any  property  comes  into  their  hands  ;  in  Tennessee,  at 
the  first  term  after  appointment,^*  and  in  Virginia,^*  within  four 
months  after  the  appointment  of  the  guardian,  or  four  months 
after  any  property  is  received  by  him.     The  require-  Additional 
ment  of  additional  inventories  in  case  property  be-  *'»^«°*<>"®»* 
longing  to  the  wards  is  found  or  acquired  subsequently  to  the 
filing  of  the  original  inventory,  is  common  to  most  of  the  statutes ; 
in  many  instances  annual,  and  in  some,  if  the  estate  exceeds  a 
certain  amount  in  value,  semi-annual  inventories  are  directed  to 
be  filed.^^  The  rule  of  court  requiring  inventories  to  be  filed,  is  to 
be  strictly  enforced.^*    Various  penalties  are  enacted 
against  guardians  who  fail  to  comply  with  the  statute  failing  to 
in  this  respect.     In  Connecticut,  the  guardian  forfeits  "  **™* 


1  People  V.  Barton,  16  Colo.  75,  78; 
McNamarra  v,  Dwyer,  7  Paige,  289. 

'  People  V,  Barton,  supra,  relying  on 
Dean  v.  Smith,  23  Wis.  483,  486;  Adams 
V.  V7hitcomb,  46  Vt.  708. 

*  Key.  St.  1887,  §  2256. 
«  Key.  St.  1892,  §2093. 

•  Gen.  St.  1889,  §  3224. 

•  Bright.  Pnrd.  Dig.  1883,  p.  515,  §  45. 
»  Baylor's  Ciy.  St.  1888,  Art.  2581. 

8  McClain's  Ann.  Code,  1888,  §  8439. 

*  HUl's  Code  Pr.  1891,  §  1160. 


^  St.  &  Cnrt.  Ann.  St  1896,  ch.  64, 
1 13. 

"  St.  1894,  §  2027. 

^  Key.  St.  1889,  §  5300. 

^  Code,  1884,  §  3398. 

1*  Code,  1887,  §  2673. 

^*  In  Arizona,  if  the  estate  exceed 
$100,000:  Rey.  St.  1887,  §  1346.  So  in 
California:  Deering's  Code  Ciy.  Pr.  1885, 
§  1773 ;  in  Montana,  if  estate  exceed 
$20,000 :  Prob.  Pr.  Act,  1888,  §  372.  And 
so  in  Utah :  Comp.  L.  1888,  §  4327. 

1*  In  re  Seaman,  2  Paige,  409,  410. 
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a  penalty  of  twenty  dollars  for  each  month  after  the  expiration  of 
the  first  two  months,  until  the  time  when  he  returns  the  in- 
ventory.^ The  omission  to  file  the  inventory  is  generally  followed 
by  citation,  and  if  this  be  unavailing,  by  attachment,  fine,  and 
imprisonment  until  the  guardian  comply  with  the  statute  ;  or  by 
the  revocation  of  his  authority ;  ^  and  in  some  States  by  the  for- 
feit of  the  guardian's  commissions.  The  violation  of  the  statute 
Breach  of  the  ^^  ^^^^  designated  as  a  breach  of  the  bond,  and  author- 
^°^'  izes  suit  to  be  brought  thereon,^  and  the  removal  of 

the  guardian.^  In  Wisconsin  there  seems  to  be  no  affirmative 
statutory  requirement  to  file  an  inventory,  except  as  a  condition 
in  the  bond  to  be  given  by  the  guardian  ;  ^  but  such  a  provision  is 
held  to  confer  jurisdiction  on  the  court  to  require  the  guardian  to 
comply  with  the  condition.^  The  statute  requiring  guardians  to 
file  inventories  is  operative  upon  all  guardians,  though  appointed 
and  sworn  before  the  passage  of  the  statute,  and  when  the  law 
did  not  require  the  making  of  an  inventory ;  ^  and  extends  to 
successors  of  guardians  having  resigned,  and  who  had  complied 
with  the  law,  as  fully  as  if  there  had  been  no  previous  guardian.® 
Inventories  are  required  to  be  made  under  oath  of  the  guardian, 
and  generally  to  be  attested  by  two  or  more  disinterested  persons, 
Under  oath.  appointed  by  the  court  to  aid  the  guardian  in  making 
Contain  full  the  inventory.®  They  must  contain  a  full  list  of  all 
ward'e*^^  the  real  estate  and  of  all  the  goods  and  chattels, 
property.  rights  and  credits  of  the  ward  that  comes  to  the  pos- 

session or  knowledge  of  the  guardian  ;  ^^  in  some  instances,  it  is 
also  required  to  show  the  value  of  real  estate,  its  rental,  whether 
encumbered,  and  if  so,  how ;  the  amount  of  money,  list  of  per- 
sonal   property,  including  annuities  and   credits,   and   to   state 


1  Gen.  St.  1888,  §  466. 

^  In  a  proceeding  to  remore  a  guardian 
for  failure  to  file  an  inventory  as  required 
hy  statute,  eyidence  that  no  inyentorj 
was  found  by  the  clerk  among  the  papers, 
and  that  it  was  not  his  habit  to  make  a 
record  of  the  filing  of  such  inventories, 
was  held  sufficient,  in  the  absence  of 
affirmative  evidence  of  such  filing,  to 
authorize  the  removal :  Eimmel  v.  Kim- 
mel,  48  Ind.  203. 

*  FuUer  v.  Wing,  17  Me.  222,  224. 

*  Toung  V.  Young,  5  Ind.  513;  Barnes 
V,  Powers,  12  Ind.  341. 


>  Sanborn  &  Berryman's  St.  1889, 
§  3966, 1 1. 

«  Peel  V,  McCarthy,  38  Minn.  451,  453. 

7  Markel  v.  Phillips,  5  Ind.  510. 

B  Wood  V.  Black,  84  Ind.  279,  282. 

*  But  in  Connecticut,  a  paper  filed  in 
the  clerk's  office,  containing  a  list  of 
sundry  articles  of  personal  property,  not 
signed  by  the  overseer,  and  having  no 
authentication  on  its  face,  was  held  to  be 
"  a  true  and  perfect  inventory  "  in  com- 
pliance with  the  statute :  Clark  v,  Whit- 
acre,  18  Conn.  543,  550. 

^0  Rev.  St.  of  Mo.  1889,  §  5300. 
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whether  they  are  "  good  "  "  doubtful,"  or  "  desperate."  ^     But 
while  such  inventories  are  prima  facte  proof  that  the 
guardian  has  received  the  property  therein  described,  evMence"?* 
and  may  be  given  in  evidence  against  him  and  the  P™P«'^y^"^^^» 
sureties  on  his  bond,^  yet  neither  he  *  nor  his  sureties  *  are  pre- 
cluded by  the  inventory  from  showing  the  true  amount  ^^^^  ^^^  ^^^^ 
of  property  for  which  he  is  liable.    But  where  a  guar-  elusive. 
dian  receives  a  conveyance  of  the  estate  of  his  ward  in  his  own 
name,  and  includes  it  in  the  inventory  as  his  ward's  property, 
charging  the  ward's  estate  with  the  expense  of  its  management 
and  accounting  for  the  proceeds,  he  will  be  presumed  to  hold  it  as 
trustee  for  the  ward.^    In  some  of  the  States  the  statute  ex- 
pressly authorizes  the  inventory  to  be  corrected ;  and   ^     ,, 

*  "^  Gaardian  may 

it  is  held  that  where  a  guardian  in  inventorying  his  correct 
ward's  assets  in  good  faith,  was  afterwards  compelled  *°^*"  ^' 
to  deliver  them  to  the  time  owner,  the  Probate  Court  may,  on 
proper  proof  to  that  effect,  permit  him  to  correct  his  inventory.^ 

Most  of  the  statutes  prescribe,  also,  that  the  chattels  listed  in 
the  original  inventory  be  appraised  by  two  or  more  discreet 
persons,  in  the  manner  pointed  out  for  the  appraise- 
ment of  the  assets  in  the  hands  of  executors  or  ^^^  '*"*"  * 
administrators ;  as  well  as  the  property  that  may  come  into  the 
guardian's  hands  subsequently  to  the  first  appraisement. 

§  96.    Intennedlate    Acoonnting    under     American     Btatates.  — 
Regular  annual  or  other  periodical  accounts  are  required  in  the 
several  States,  under  their  statutes,  from  guardians  .         ,. 
of   minors  and   other   persons   under  guardianship ;  accounting, 

as  evidence  of 

not  so  much  for  the  purpose  of  adjudicating  the  conditions  of 
respective  rights  and  liabilities  between  the  guardian  ^^^^* 
and  ward  (which  is  not  accomplished  until  final  settlement  of 
the  guardian's  account)  as  to  compel  the  guardian  to  furnish 
evidence  to  the  court  and  to  the  public  as  to  the  condition  of 
the  estate,  its  liabilities  and  resources,  the  propriety  of  orders 
touching  investments  of  the  funds,  the  sufficiency  of  the  bond, 
the  necessity  of  selling  personal  or  real  estate,  and  like  matters  of 
valuable  information  touching  the  safety  of  the  trust  estate.    To 

^  For  inBtance,  in  Illinois :  St.  &  Cart.         *  Sanders  v.  Forgasson,  3  Baxt.  249, 

St.  1896,  ch.  64,  H  13.  258. 

3  State  V,  Stewart,  86  Miss.  M2,  656;         *  Fogler  v.  Back,  66  Me.  205. 
Green  v,  Johnson,  3  Gill  &  J.  889, 892.  *  Martin  v.  Sheridan,  46  Mich.  93. 

^  State  V,  Stewart,  supra. 
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at  specified  ^^^^  ®^^  ^^^  accountings  must  be  made  at  specified 
times;  times,  without  waiting  for  the  ward  or  his  friends  to 

apply  to  the  court  for  an  order  to  compel  them.  The  first  of 
these  accountings  (designated,  also,  in  some  of  the  States,  as 
reports,  returns,  or  settlements)  is  usually  due  at  the  end  of  the 
usually  eveiy  ^^^t  year  after  appointment,  and  at  the  corresponding 
year;  term  of  the  court  every  year  thereafter,  and  at  such 

other  times  as  the  court  may  require  by  order.  In  some  of  the 
States,  however,  accounting  is  directed  to  be  made  at  least  once 
every  three  years,  as,  for  instance,  in  Alabama,^  Illinois,*  Maine,' 
and  Pennsylvania,*  and  as  often  as  the  court  may  require  it. 
Accoimting  is  required  in  Delaware  ^  not  oftener  than  once  in  two 
years,  unless  on  a  special  occasion,  and  in  Indiana^  at  least  once 
in  two  years  ;  in  New  Hampshire  within  three  years  after  appoint- 
ment and  as  often  thereafter  as  the  court  may  require.*  In  Con- 
necticut, annual  settlements  are  dispensed  with  where  the  estate 
is  less  than  five  hundred  dollars,^  and  in  Tennessee  no  guardian 
need  be  appointed  where  the  estate  does  not  exceed  one  hundred 
and  fifty  dollars.®  In  Florida  there  must  be  accounting  by  the 
first  day  of  June  next  after  the  expiration  of  one  year  from  the 
appointment,  and  on  the  first  of  June  every  year 
thereafter ;  ^^and  so  in  Georgia  by  the  first  Monday  in 
July  every  year.^^  The  report  or  account  rendered  must  be  under 
oath.i2 

The  contents  of  these  periodical,  partial,  or  intermediate  settle- 
ments, accounts,  returns,  or  reports,  as  they  are  variously  design 
nated,  are  set  out  with  some  minuteness  in  the  several 
amount  and  Statutes.  Guardiaus  are  required,  without  waiting  for 
property  of'the  ^^  Order  to  that  cfifcct  from  the  court,^  to  report  the 
^^^^>  amount  and  nature  of  all  property  of  the  ward  that 

came  to  their  possession  or  knowledge,  and  to  show  the  applica- 
and  application  **o^  ^^  ^^^  money s  expended  by  them  for  the  education 
of  money.        j^nd  maintenance  of  their  wards,  as  well  as  in  the  pres- 

^  Code,  1887,§  2454.  ^'^  Sanderson  v.  Sandenon,  20  Fla.  292, 

«  St.  &  Curt  St.  1896,  ch.  64,  f  14.  322. 

•  Rev.  St.  1884,  ch.  67,  §  22.  "  Ga.  Code,  1882,  §  1814. 

•  Bright.  Pnrd.  Dig.  1883,  p.  815,  §  46.        ^  In  exceptional  cases  the  verification 

•  Rev.  Code,  1874,  p.  483,  §  8.  may  be  by  a  party  other  than  the  gnar- 
«  Bum's  Rev.  1894,  §  2685, 1  3.  djan,  if  the  guardian  wiU  also  swear  that 
^  Publ.  St.  N.  H.  1891,  ch.  177,  §  4.  he  believes  his  statements  to  be  true: 
>  Conn.  G.  St.  1887,  §  498.  Racouillat  v.  Requena,  36  Cal.  651. 

»  Tenn.  Code,  1884,  §3360.    The  court        "  Prindle  v,  Holcomb,  45  Conn.  Ill, 
is  to  dispose  of  tho  estate  in  such  case.         120. 
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ervation  of  their  estates,  or  their  management.  Where  there  are 
several  guardians  to  the  same  estate,  the  court  may  allow  the 
report  to  be  filed  on  the  verification  of  one  or  more  of  them.^  By 
a  rule  of  court  in  Iowa,  they  are  required  to  be  self-explanatory, 
without  reference  to  any  other  paper.* 

Much  stress  is  laid,  in  some  of  the  States,  on  a  minute  state- 
ment of  the  disposition  made  by  the  guardian  of  the  money 
belonging  to  his  ward,  to  be  made  as  part  of  his  ^  . . 
annual  settlements.  Thus,  in  Missouri,  the  statute  vestment  of 
directing  the  manner  of  investments  by  guardians^ 
makes  it  the  duty  of  the  court  "  to  require  every  guardian  and 
curator  to  make  a  report  at  every  annual  settlement  of  the  dis- 
position made  by  such  guardian  or  curator  of  the  money  belong- 
ing to  the  ward  intrusted  to  him ; "  and  if  it  appears  that  the 
money  has  been  loaned  out,  the  security  taken  must  be  minutely 
described,  with  its  value,  and  the  court  must  either  find  the 
security  adequate,  or  require  the  guardian  to  take  additional 
security  or  call  in  the  loan  within  ten  days.  But  if  the  money 
has  not  been  loaned  out  in  the  manner  required  by  the  statute, 
^'  the  guardian  or  curator  shall  state  such  fact,  and  the  reason, 
which  report  shall  be  sworn  to,  and  shall  .  .  •  state^  that  such 
guardian  or  curator  has  been  unable  to  make  such  loan  after  dili- 
gent eflfort  to  do  so."*  So  where  a  statute  provides  that  one 
of  the  conditions  of  the  guardian's  bond  shall  be,  that  he  file 
an  inventory,  every  year,  of  the  amount  of  property  received 
and  invested  by  him,  with  a  statement  of  the  manner  and 
nature  of  such  investments,  this  is  held  to  impose  upon  the 
Probate  Court  an  obligation  to  see  that  the  guardian  include 
in  his  annual  returns  a  statement  of  ^'the  manner  and  nature 
of  his  investments."  ^  And  in  the  absence  of  express  statutory 
requirement  it  would  seem  to  be  within  the  range  both  of  the 
power  and  duty  of  the  probate  judge  to  require  every  guardian 
within  his  jurisdiction  to  set  forth  in  his  returns  not  only  the 
amount  of  his  ward's  estate,  but  how  and  with  whom  invested.® 

1  So  provided  by  statate,  for  instance,     1885,  §  597 ;  Oregon:  HiU's  Ann.  L.  1887, 
in  California :  Deering's  Code  Civ.  Proc.     §  2910  ;  Utah  :  Comp.  L.  1888,  §  4329. 
§  1775;    Idaho:  Rev.  St.  1887,  §  5795;         «  Mcaain's  Ann.  Code,  1888,  p.  Iviii. 
Maine:  Rev.  St.  1884,  ch.  67,  §  24;   Mas-    Rule  III. 
eachnsetts:  Pnbl.  St.  1882,  ch.  144,  §  11 ;         *  Rev.  St  1889,  §  5318. 
Michigan  :    HowelVs    Ann.    St.     1882,         ^  See  ante,  §  64,  on  the  subject  of  inr 
§    6339  ;    Montana  :    Comp.    St.    1888,     vesting  fnnda. 

Prob.  ch.  ziv.  §  374 ;   Nevada:  Gen.  St.         «  Moore  v.  Askew,  85  N.  C.  199,  201. 

0  Moore  v.  Askew,  85  N.  C.  199,  202. 
21 
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As  already  suggested,  the  periodical  or  partial  accountiiigs  are 
intended,  not  as  an  adjudication  of  the  respective  rights  of  the 
parties,  but  to  furnish  evidence  of  the  condition  of  the  estate  and 
information  to  the  court  and  to  all  parties  concerned ;  ^  to  accom- 
Periodical  «c-  pl^sh  which  end  they  must  recur  at  stated  periods. 
bc^'J^dby*  Hence, the  courts  are  required  to  compel  their  rendi- 
court.  tion,  at  such  times  as  may  be  directed  by  statute, 

generally  by  means  of  citation,  and,  if  this  is  disregarded,  by 
attachment,  followed  by  fine  or  imprisonment,  or  both ;  and,  if 
deemed  best,  the  guardian  may  be  removed  from  office  for  his  neg- 
ligence. The  omission  to  make  settlement  at  the  periods  stated  in 
th^  statute  is  a  breach  of  the  bond,  on  which  action  lies,^  at  least, 
if  the  bond  so  provide,  after  citation.^  In  New  Hampshire,  a 
guardian  removed  for  failure  to  settle  his  guardianship  account 
shall  not  again  be  appointed.^  In  Maryland,  where  the  estate 
brings  less  than  $50  a  year,  no  citation  is  to  issue.^  In  several 
States  the  amount  of  fine  that  may  be  imposed  for  failure  to  ren- 
der annual  accounts  is  fixed  by  statute.^  In  a  number  of  the 
States  the  statute  directs  forfeiture  of  all  compensation  to  the 
guardian  if  he  neglect  to  make  regular  settlement/ 

Where  one  guardian  has  been  appointed  for  several  wards, 
though  heirs  of  the  same  ancestor,  or  legatees  of  the  same  testa- 

tor,  the  guardian  should  file  separate  accounts  for 
separate  for       each  of  the  scvcral  wards.®    It  is  so  provided  by 

each  iNrard  <« 

statute  in  Mississippi.^  Nor  can  an  administrator, 
Md"gIIard?an'^  who  is  also  guardian  of  an  heir  of  the  intestate,  be 
*"  *!'!L^"°'^  allowed  to  blend  the  two  characters,  so  as  to  throw 

must  keep  aep-  ' 

arate  accounts,  the  two  estates  iuto  a  hotch-pot  confusion,  and  there- 
by sustain  a  misapplication  of  the  funds  and  interests  of  one  to 
the  other.io 

^  Wall's  Appeal,  104  Pa.  St.  14, 18.  estate.    See  also  post,  §  106,  on  the  snb 

^  Black  V.  Kaiser,  91  Ky.  422,  425.  ject  of  gaardians'  compensation. 

*  Bailej  v,  Rogers,  1  Me.  186,  193.  ^  Ck>nnelly  v.  Weatherlj,  S3  Ark.  658; 
«  Pnbl.  St.  1891,  ch.  177,  §4.  Crow  v.  Reed,  38  Ark.  482,  holding  that 
ft  Pnbl.  Gen.  L.  1888,  Art.  93,  §  181.  the  Probate  Conrt    should,  of   its   own 

*  Not  exceeding  $300  in  Colorado,  and  motion,  strike  ont  a  consolidated  acconnt 
S500  in  Virginia ;  not  less  than  $50  in  for  several  wards,  and  direct  the  filing  of 
Rhode  Island,  and  a  like  minimum  in  separate  accounts  for  each  ward:  485; 
Virginia;  in  Missouri  not  exceeding  Foteaux  v.  Lepage,  6  Iowa,  123,  128; 
$100.  Armstrong  v.  Walkup,  9  Gratt  372,  377 ; 

7  For  instance,  in  Georgia:  Code,  1882,  State  v.  Foy,  65  N.  C.  265,  273;  Wood  v, 

§  1827.    So  in  Indiana,  whore  in  addition  Black,  84  Ind.  279. 

to  the   forfeiture    of   compensation   the  *  Ann.  Code,  1892,  §  2194. 

negligent  guardian  is  liable  for  damages  ^^  Stillman  v.  Young,  16  HI.  318,  827; 

in  the  sum  of  ten  per  centum  on  the  whole  Foteaux  v.  Lepage,  6  Iowa,  123, 128. 
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§  97.  Bffeot  of  Intermediate  Acoountlng.  —  In  Alabama,  partial 
settlements  of  guardians,  made  in  accordance  with  the  statutory 
requirements,  and  allowed  by  the  court,  are,  on  final  j^  ^. 
settlement, "  presumed  to  be  correct,  but  may  be  im- 
peached for  fraud,  or  for  any  arithmetical  or  other  error ; "  ^  and 
such  accounting  is  not  res  judicata  in  the  sense  of  preventing 
either  party  from  showing  errors  therein,  or  to  estop  the  court 
from  examining  the  debits  and  credits  on  both  sides,  from  the 
commencement  of  the  guardianship,  and  rendering  such  a  decree 
as  will  be  proper  upon  a  view  of  all  the  facts.^  So  it  inPennsyi- 
is  held  in  Pennsylvania,  that  under  a  statute  requir-  ^*°^*- 
ing  that "  all  accounts  presented  to  the  Orphan's  Court,  ...  if 
not  excepted  to,  shall,  after  due  consideration,  be  affirmed,"  and 
that  no  appeal  shall  be  allowed  unless  taken  within  three  years 
from  any  definitive  sentence  of  the  court,  the  decree  on  the  con- 
firmation by  the  Orphan's  Court  of  an  executor's  (there  is  no 
distinction  in  the  statute  in  this  respect  between  executors,  ad- 
ministrators, guardians,  and  trustees)  account  is  conclusive,  and 
the  account  cannot  be  re-examined  on  the  coming  in  of  a  subsequent 
settlement.^  But  the  words  ^^  shall  be  finally  settled  according  to 
law  "  in  a  statute  providing  for  partial  accounting  by  executors  and 
others,  are  held  to  mean  an  accounting  with  notice  to  the  parties 
interested,  and  if  these  be  infants,  the  appointment  of  a  guardian 
to  represent  them ;  and  that  an  accounting  without  appointment 
of  such  guardian,  and  notice,  cannot  be  a  final  settlement  according 
to  law,  and  is  not  therefore  conclusive.^  Hence,  partial  accounts 
of  a  guardian  during  the  ward's  minority  are  not  conclusive  upon 
the  ward,  even  though  they  go  through  the  form  of  a  settlement 
and  confirmation.^  In  Ohio,  under  a  statute  requir- 
ing biennial  settlements  by  the  guardian  in  Probate  °  ^' 
Court,  which  '*  shall  be  final  between  him  and  his  ward,  unless  ap- 
peal is  taken  therefrom  ...  in  the  manner  provided  by  law ; 
saving,  however,  to  any  such  ward  the  right  of  opening  and  re- 

1  Code,  1887,  §  2458 ;  Ashley  v.  Martin,  60  Ala.  133,  citing  earlier  Alabama  cases. 
50  Ala.  537,  542.      It  is  to  be  observed,  Bat  this  principle  applies  only  to  settle- 
that  in  this  State  the  conrt  appoints  a  day  ments  made  in  conformity  to  law :  Rad- 
for  the  auditing  and  stating  of  the  ao-  ford  v.  Morris,  66  Ala.  283, 286. 
count,  of  which  notice  must  be  given  by         a  Cunningham  v.  Pool,  9  Ala.  615,  621. 
advertising  or  posting  for  three  weeks;         »  Rhoads*  Appeal,  39  Pa.  St.  186, 189. 
and  a  guardian  ad  litem  is  appointed  for         *  McGrew's  Appeal,   14    Serg.  &  R. 
the  ward :  Code,  §§  2454-2456 ;  Moore  v,  396. 
Baker,  39  Ala.  704;  Hutton  v.  Williams,         >  Douglas'  Appeal,  82  Pa.  St  169, 173. 
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viewing  such  settlement  for  fraud  or  manifest  mistake,  by  petition 
...  at  any  time  within  two  years  after  said  ward  shall  arrive  at 
age,"  the  guardian's  settlement  is  conclusive,  unless  appealed  from 
or  opened  as  indicated  by  the  statute,^  but  only  in  respect  of  such 
matters  as  are  adjudicated  therein.' 

In  most  of  the  States  the  partial,  or  intermediate,  or  periodic 
cal  accountings  or  settlements,  when  examined  and  allowed  by 
the  court,  have  the  effect  of  shifting  the  burden  of  proof  from  the 
guardian  accounting  to  the  ward,  or  other  person  assailing  the 
Prima  fade  accouut ;  *  in  othcr  words,  these  settlements  are  to  be 
correct.  held,  prima  facie^  to  be  correct,*  as  is  in  some  in- 

stances directed  by  statute,^  and  can  be  attacked  only  by  a  direct 
proceeding  in  the  court  having  control  over  them.*    But  to  have 

this  effect,  the  settlements  must  be  made  in  accord- 
conformity  to  ance  with  the  requirements  of  the  statute ;  otherwise 
statute.  ^j^^y  cannot  be  regarded  as  presumptive,  much  less  as 

conclusive,  evidence  of  the  truth  of  any  of  the  charges  therein 
contained.^  The  mere  filing  of  an  account,  without  action  of  the 
court  thereon,  concludes  no  one.®  Nor  has  the  approval  of  an 
account  the  effect  by  implication  of  curing  the  illegal  acts  of  the 
guardian  to  the  prejudice  of  the  minor,  where  the  illegality  of 
such  acts  was  not  in  issue  or  not  brought  to  the  notice  of  the 
court.^  So  the  guardian  is  liable  for  assets  with  which  he  stands 
charged,  having  collected  them  as  agent  of  an  administratrix,  but 
not  paid  them  to  her,  since  he  was  entitled  to  them  as  guardian, 
although  in  her  accounting  the  administratrix  charged  herself  as 
having  received  them.^^ 

1  Woodmanflie  v.  Woodmansie,  32  Oh.     44,  49;  Saccession  of  Tacker,  13  La.  An. 
St.  38;  Braiden  r.  Mercer,  44  Oh.  St  339,     464. 

341 .  ^  For  instance,  in  Louisiana :  Voorhia 

2  Eichelherger  v.  Gross,  42  Oh.  St.  549,     Civ.  C.  1889,  Art.  356 ;  North  Carolina: 
554.  Code,  1863,  §  1617. 

«  Davis  V,  Combs,  38  N.  J.  Eq.  473,  •  Candy  v.  Hanmore,  76  Ind.  125, 128. 

477;    Brown  u.  Wright,  5  Ga.  29,  32;  ^  Bumham  v,  DaUing,  16  N.  J.  Eq. 

Matlock  V.  Rice,  6  Heisk.  33,  36 ;  Hanght  144. 

V.  Parks,  30  W.  Va.  243,  246 ;  Cochran  v.  In  Georgia,  snch  returns  are  held  corn- 
Violet,  37  La.  An.  221,  approved  in  Smith  petent  prima  facie  evidence  in  favor  of 
V.  Lewis,  45  La.  An.  1457,  1462.  the    guardian,  although    erroneously  or 

*  Cook  V.  Hainey,  61  Ga.  452,  holding  irregularly  passed :   Ragland  v.  Justices, 

that  the  approval  of  an  annual  return,  10  Ga.  65,  69 ;  Rolfe  v.  Rolfe,  15  Ga.  451, 

showing  expenditures  for  the  ward    in  457. 

excess    of   his    income,  constitutes   the  *  State  o.  Roche,  94  Ind.  372,  378. 

consent  of  the  court  to  such  expenses;  *  Freiberg  v.  De  Lamar,  7  Tex.  Cir. 

Latham  v.  Myers,  57  Iowa,  519,  520  (to  App.  R.  263,  268. 

similar  effect) ;   State  v.  Baker,  8  Md.  ^  Estate  of  Mclntoah,  158  Pa.  St.  525. 
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The  annaal  returns  made  by  guardians,  being  of  prima  facie 
validity,  may  be  rebutted  or  explained;^    but  the  But  may  be 
guardian  will  be  estopped,  on  the  ground  of  public   "*^""ed- 
policy,  from  repudiating  his  solemn  acts  and  admis-  ^tojJed"to 
sions  made  in  bis  official  reports  to  the  oourt.^    So  ^®°y* 
he  may  conclude  himself  by  his  annual  statements,  if  he  acquiesce 
in  the  action  of  the  court  on  his  account.^    In  Mississippi  it  was 
held  that  the  annual  accounts  of  guardians  are  con-  ,.,...    . 

°  In  Mississippi. 

elusive  against  them  in  the  court  where  rendered, 
and  can  only  be  set  aside  by  due  course  of  procedure ;  inaccuracies, 
arising  from  inadvertence,  oversight,  miscalculation,  or  palpable 
mistake  may  be  corrected  in  the  court  where  returned ;  but  the 
guardian  will  not  be  allowed  to  gainsay  his  statements  as  to  the 
balances  in  hand ;  ^  annual  settlements  may  be  opened  by  a  bill 
of  review  in  behalf  of  wards,  but  the  guardian  is  concluded,  and 
no  such  right  is  vested  in  him.*  So  it  has  been  held  in  Missouri 
that  annual  settlements,  while  prima  fade  evidence, 
are  in  no  sense  conclusive  against  the  ward,^  and  not 
sufficient,  if  unsupported  by  other  evidence,  to  establish  a  balance, 
found  on  such  annual  settlement  in  favor  of  the  guardian,  as  a 
claim  against  the  ward's  estate ;  ^  and  in  this  view,  such  balances 
have  been  held  incompetent  as  even  prima  facie  evidence  in  favor 
of  the  guardian,^  though  competent  against  him,^  on  the  ground 
of  constituting  solemn  admissions.^^  Similarly,  in  Pennsylvania, 
as  to  admission.^^  It  seems  clear  on  principle,  and  the  current  of 
authority,  una£Fected  by  special  statutory  enactments, 
is  decidedly  to  the  effect,  that  the  allowance  by  the  tion  uniess^^r- 
court  of  a  partial  or  periodical  accounting  or  settle-  '*''  ^  °"'^*^'- 
ment,  made  by  a  guardian  without  notice  to  the  parties  concerned? 

1  Napier  v.  Jones,  45  Ga.  520,  526  ;  v.  Heidel,  60  Mo.  284,  288 ;  West  v.  West, 
Johnson  i7.  McCollough,  59  Ga.  212, 228 ;  75  Mo.  204,  208;  State  v,  Jones,  89  Mo. 
State  V,  Baker,  8  Md.  44,  49 ;  CardweU's     470,  478. 

Guardianship,  55  CaL  137,  142  ;  Blake  v.  "^  Mnrphj  v,  Murphj,  2  Mo.  App.  156, 

Fegram,  101   Mass.   592,  598;    State  v.  159. 

Wheeler,  127  Ind.  451,  454.  ^  State  v,  Roeper,  9  Mo.  App.  21,  22, 

2  Scott  r.  Haddock,  1 1  Ga.  258,  262.  affirmed  in  82  Mo.  57,  59  ;  Tyler  v.  Priest, 
>  Spedden  v.  State,  3  Harr.  &  J.  251,  31  Mo.  App.  272,  280. 

271.  »  State  v.  Roeper,  82  Mo.  57,  61 ;  State 

*  Coffin  9.  Bramlitt,  42  Miss.  194, 206 ;  v.  Miller,  44  Mo.  App.  118,  121. 
Cmmp  ».  Gerock,  40  Miss.  765,  774 ;  Me-  *o  State  r.  Richardson,  29  Mo,  App. 
Farlane  r.  Randle,  41  Miss.  411,  425.  595,  601. 

»  Johnson  v.  MiUer,  33  Miss.  553,  558.         "  Yeager's  Appeal,  34  Fa.  St  173,  177. 

•  Kidd  V,  Gnibar,  63  Mo.  342  ;  Folger 
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and  particularly  where  the  ward  has  not  been  authoritatively 
represented,  can  constitute  no  adjudication,  and  is  therefore  con- 
clusive of  nothing,  but  operates  as  an  admission  against  interest 
by  the  guardian,  and  is  therefore  prima  facie  evidence  against 
him ;  while  the  evidence  upon  which  the  court  bases  its  decision 
in  passing^  or  allowing^  the  account  is  a  sufficiently  solemn  show- 
ing to  support  it  as  prima  facie  evidence,  liable  to  be  corrected, 
rebutted,  or  explained  by  parol  proof  or  otherwise,  in  a  final  settle- 
ment, or  in  a  suit  between  competent  parties.^ 

1  Anstin  v.  Lamar,  23  Miss.  189, 191 ;  9  Mo.  App.  .'SSS;  Starrett  v.  Jameson,  29 

CampbeU  v.  V^iUiams,  3  T.  B.  Mon.  122,  Me.  504,  507;  Duckworth   v,  Eirhj,  37 

124;  Taoner  v.  Skinner,  11    Bush,  120,  N.  £.  (Ind.)  729;  Oldham  o.  Brooks,  25 

129 ;  Roach  v,  Jelks,  40  Miss.  754,  757 ;  S.  V^.  (Tex.)  648 ;  Schneider  v.  Bums,  45 

Willis  17.  Fox,  25  Wis.  646,650;  Cogswell  La.  An.  875,  878;  Folger  v,  Heidel,  60 

V.  State,  65  Ind.  1, 4 ;  Bourne  t;.  Maybin,  Mo.  284,  288;  Stafford  v.  Villain,  10  La. 

3   Woods'  C.   C.   724,   729;    Jenkins  t;.  319,329. 
Whjte,  62  Md.  427,  434 ;  State  v.  Booth, 


CHAPTER  XIII. 

OP  PINAL  ACCOUNTING. 

§  98.   Aocountiiig  on  Termination  of  Ouardianahip.  —  On  the  ter- 
mination of  the  guardianship,  —  whether  by  reason  of  the  majority 
of  one  who  was  a  minor,  the  death  of  a  ward,  the  marriage  of  a 
female  ward,  the  death  of  the  guardian,  or  marriage  of  a  female 
guardian,  or  of  the   resignation  or  removal  of  the  ^ccountin 
guardian,  —  the    accounting   between  guardian    and  after  termma- 
ward,  or  between  them  and  their  respective  represen-  dianship  is 
tatives,  is  final,  and  the  order,  judgment,  or  decree     ^  ' 
thereon  by  the  court  having  jurisdiction,  is  necessarily  conclusive 
against  all  the  world,  like  any  other  judgment  of  a  court  having 
jurisdiction  of  the  subject-matter  and  of  the  parties.     The  decree 
of  a  probate  court  having  jurisdiction  under  the  statute,  rendered 
on  the  final  settlement  of  a  guardianship,  operates  as  a  bar  to  any 
future  proceeding  in  that  court  to  compel  such  settlement,  or  to  a 
suit  in  a  court  of  equity  for  that  purpose,  and  can  be  attacked 
only  in  a  direct  proceeding  for  fraud.^    Unless  appealed  from, 
revoked,  or  reopened,  such  settlement  cannot  be  col-  and  conciu- 
laterally  attacked  in  a  suit  on  the  guardian's  bond,*  "^®' 
or  against  a  deceased  guardian's  administrator,'  or  in  any  col- 
lateral proceeding.*    It  is  held  in  a  Tennessee  case  inTenncsaee 
that  a  final  settlement  made  by  a  guardian  in  the  prima/ade, 

1  LewiB  p.  AUred,  57  Ala.  628,  630;  39  111.  14,  21;  Brodrib  v.  Brodrib,  56 
Forrest    v,  Chamblee,   51    Ala.   75,  78 ;     Cal.  563,  565. 

CammingB  v.  CummingB,  128  Mass.  532 ;         '  Candj  i;.  Hanmore,  76  Ind.  125,  129, 

State  V.  Slauter,  80  Ind.  597 ;  Lenox  v,  citing  numeroas  Indiana  cases. 
Harrison,    88    Mo.  491,  495;    Pordj  v.         ^  King  v.  King,  40  Iowa,  120,  sustain- 

Gault,  19  Mo.  App.  191,   197;   State  v,  ing  an  action  by  the  guardian  against  the 

Grajr,  106  Mo.  526,  533 ;  Phelps  v.  Buck,  ward  for  the  balance  found  due  on  the 

40  Ark.  219,  222 ;  Eattelmann  v,  Guthrie,  final  settlement ;  Garton  v.  Botts,  73  Mo. 

142  m.  357,  361.  274;  Heed  v,  Rybum,  23  Ark.  47,  48; 

2  Holland  v.  State,  48  Ind.  391;  Rawlings  v.  Giddens,  46  La.  An.  1136, 
MitcheU  v.  Williams,  27  Mo.  399 ;  State  1142;  Thompson  v.  Hartline,  16  S.  (Ala.) 
o.  Leslie,  83  Mo.  60,  61 ;    McCleary  v,  711. 

Menke,  109  HI.  294,  300;  Lynch  o.Rotan, 
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County  Court  is  only  prima  facie  correct,  and  constitutes  no  bar 
to  the  suit  of  the  ward  to  recover  a  fund  which  came  to  the  guar- 
dian's hands  before  appointment  as  such,  and  was  never  accounted 
So  in  Ken-  ^0^.^  And  in  Kentucky  the  settlement  of  a  guardian, 
tucky.  ^j^Q  j^^^  jj^gj^  superseded  by  another,  made  by  com- 

missioners, in  accordance  with  the  statute,  and  reported  to  and 
approved  by  the  County  Court,  is  presumed  to  he  prima  facie  cor- 
in  Missouri       Tcct.^    So,  a  distinction  is  drawn  in  Missouri  between 

*^*^!l°*L'*?"  **  the  binding  effect  of  a  final  settlement  by  an  admin- 
made  between  °  ^  ^  ^       ^  •' 

final  settlement  istrator  ou  his  Sureties,  which  is  held  to  be  conclusive, 

ofanadminis-  -,    ,%     .        r  j.  i  i_ .  *. 

tratorandofa  and  that  of  a  guardian  or  curator  on  his  sureties, 
gu  lan.  which  is  held  to  be  prima  facie,  the  sureties  being 
allowed  to  show  anything  to  exonerate  them  from  liability,  though 
contrary  to  the  settlement.^ 

The  binding  quality  of  a  final  settlement  between  guardian  and 
ward  rests  upon  the  fundamental  legal  maxim,  that  what  a  court 
of  competent  jurisdiction  has  once  adjudicated,  cannot  be  called 
CoDciu8ivene«  ^^  Question  in  either  the  same  or  any  other  court;* 
of  final  settle-    hcncc,  if  any  of  the  elements  are  wanting  which  are 

ments  rests  on  '  ,..,,.  -,  i-i 

the  validity  of  neccssary  to  the  jurisdiction  of  the  court,  the  judg- 
renierS^*"  mcut  or  dccrec  of  such  court  is  void  or  voidable,  at 
thereon.  least  in  the  particular  to  which  the  jurisdiction  does 

not  extend.^  If,  therefore,  a  guardian  is  also  the  testamentary 
trustee  of  his  ward,  and  his  final  settlement  is  made  between  him- 
self as  guardian  and  himself  as  trustee  of  the  ward,  the  judgment 
is  not  rendered  between  parties  Bui  juris,  —  the  ward  has  not  had 
her  day  in  court,  because  the  moment  her  disability  as  an  infant 
ceased,  the  legal  title  to  her  estate  vested  in  the  trustee,  and  his 
receipt  as  trustee  to  himself  as  guardian  concludes  neither  the 

^  Henley  v.  Robb,  2  Pickle,  474,  483.  County  Conrt  to  enforce  its  finding  by 

It  is  to  be  noticed  that  the  action  in  this  judgment  and  execution ;  and  in  theother, 

case  was  for  a  sum  of  money  not  men-  annual  settlements  only  are  mentioned, 

tioned  in  the  settlements  of  the  guardian,  and  nothing  is  said  of  final  settlements, 
and  would  be  tenable  on  the  principle  that         ^  Campbell  v,  Williams,  3  T.  B.  Men. 

a  final  settlement  is  conclusive  only  as  to  122,  124. 

the  matters  lawfully  embraced  therein;  as         '  State  v.  Martin,   18  Mo.  App.  468, 

to  which  see  in/ra.    The  cases  of  Pickens  AlZetseq,    The  distinction  is  predicated  on 

'*.  Bivens,  4  Heisk.  229,  and  Matlock  v.  the  difference  of   the  language  in    the 

Rice,  6  Heisk.  33,  are    referred   to   as  bonds  of  administrators  and  of  guardians, 

authority  for  the   statement    that    final  and  refers  to  State  9.  Grace,  26  Mo.  87,  sb 

settlements  in  the  county  courts  are  only  authority. 

prima  facie  correct.    In  the  first  of  these         *  Woemer  on  Adm.  §§  505  et  seq, 
the  conclusiveness  of  the  settlement  was         ^  See  authorities  cited  under  §§  505  and 

not  in  question,  but  only  the  power  of  the  506,  Woemer  on  Adm. 
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cestui  que  trust  as  to  her  rights  as  ward,  nor  the  trustee's  sureties 
from  showing  that  no  estate  was  transferred  from  the  guardian 
to  the  trustee,  and  holding  the  sureties  on  the  guardian's  bond 
liable.^ 

It  is  evident  that  a  judgment  in  a  settlement  based  upon  an 
inventory  erroneously  or  intentionally  omitting  a  part  of  the 
ward's  property,  is  not  conclusive  upon  the  ward  as  to  the  prop- 
erty so  omitted,  nor  does  the  ward's  receipt  in  full  of  all  claims 
against  the  guardian  bar  her  from  recovering  the  property, 
although  it  be  in  possession  of  a  purchaser  from  the  guardian.^ 

To  constitute  a  valid  final  settlement  between  guardian  and 
ward,  binding  on  all  parties,  the  statutory  provisions  respecting 
the  same   must  be  fully  complied   with.^    Without   statutory  pro- 
the  notice  required  by  the  statute,  probate  courts  be^TOmpHed 
have  no  authority  to  allow  a  guardian's  final  account,  J^ittement*''* 
or  to  enter  satisfaction  of  it,  or  to  decree  a  discharge  binding, 
of  the  guardian;   the  defect,  for  these  purposes,  is  '^"^?**h 
jurisdictional.*     But   the    nullity   arising  from    the  complied  with, 
want  of  such  compliance  with  the  statutory  requirements  is  not 
an  absolute,  but  a  relative  one.^    In  Missouri  a  final  j^^  y^^^^^^^ 
accounting  made  without  the  statutory  notice  is  held 
to  have  the  effect  of  an  annual  accounting;®  and  in  in  Texas. 
Texas,  if  the  ward,  having  attained  majority,  indorsed  an  approval 
of  the  settlement  account,  an  order  discharging  the  guardian  made, 
by  the  Probate  Court,  is  valid  .^ 

The  notice  to  the  ward  need  not  be  personal,  unless  the  statute 


1  State  V.  Branch,  112  Mo.  661,  664. 
It  is  to  be  observed  that  the  validity  of 
the  settlement  is  not  assailed  in  this  case, 
the  ward  having  been  duly  notified  and 
represented  by  attorney;  but  only  the 
validity  of  the  receipt,  which  was  signed 
by  the  tmstee  alone,  and  filed  about  a  year 
after  the  order  of  the  court  was  made  on 
the  guardian  to  pay  to  the  tmstee,  and 
the  trustee's  acknowledgment  of  satisfac- 
tion of  said  order,  upon  which  the  guar- 
dian  obtained  his  discharge. 

<  Le  Bleu  v.  North  American  Co.,  46 
La.  An.  1465. 

*  Mead  v.  Bakewell,  8  Mo.  App.  549 ; 
Harty  v.  Harty,  2  La.  518,  523.  And  see 
ante,  §  97.  Also  State  t*.  Hoster,  61  Mo. 
544 ;  White  r.  Gleason,  15  La.  An.  479. 


^  Jacobs  V.  Fouse,  23  Minn.  51,  54; 
Buchanan  v.  Grimes,  52  Miss.  82 ;  Jenkins 
V.  Whyte,  62  Md.  427,  434;  Gravett  r. 
Malone,  54  Ala.  19,  21 ;  Moore  v,  Cason, 
1  How.  (Miss.)  53,  61 ;  Bogia  v.  Durden, 
41  Ala.  322 ;  Croft  v.  Ferrell,  21  Ala.  351 ; 
Culver  r.  Brown,  16  N.  J.  Eq.  533,  534. 

6  Collins  V.  Collins,  10  La.  264,  268, 
relying  on  Foutelet  v.  Murrell,  9  La.  299, 
305,  holding  that  informalities,  or  relative 
nullities,  must  be  taken  advantage  of  by 
the  minors  themselves,  and  that  until  set 
aside,  the  transactions  are  binding  upon 
third  persons :  Tutorship  of  Hacket,  4 
Robin.  290,  296. 

*  Murphy  v.  Murphy,  2  Mo.  App.  156; 
State  V.  Hoster,  61  Mo.  544. 

7  Koberts  v.  Schultz,  45  Tex.  184. 
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SO  require,^  or  the  order  of  court  so  direct ;  ^  and  the  guardian 
cannot  object  on  error  that  the  notice  required  by  the  statute  has 
not  been  given.^  Where  a  married  woman  settles  a  guardian- 
ship account,  a  decree  against  her  husband  alone  is  erroneous ;  it 
should  be  against  both  husband  and  wife> 

Where  the  statute  requires  the  appointment  of  a  guardian  ad 
litem  to  represent  the  ward  on  final  settlement  of  a  guardianship 
GuaidUin  ad  accouut,  the  appointment  is  not  completed  until  the 
quired  bj^statr  asseut  of  tho  pcrsou  appointed  is  signified  ;  his  mere 
appoSted  Mid  presence  at  the  trial  and  making  no  objection,  although 
*«»pt-  he  had  been  notified  of  his  appointment,  is  not  an 

acceptance  of  the  position,  and  a  final  settlement  under  such  cir- 
cumstances is  Toid.^  But  it  is  not  necessary  that  the  ward, 
Guardian  can-  although  abovc  the  age  of  fourteen,  make  personal 
g?otSl27harno  choice  of  the  guardian  ad  liUm}  Neither  the  guar- 
£«TO*^*'  dian  nor  the  sureties  can  avoid  a  partial  or  final 
appointed.  settlement  of  the  guardianship,  because  the  ward 
was  not  represented  by  a  guardian  ad  litem,  though  the  ward 
mayJ 

§  99.  Final  Aoooimting  before  the  Cessation  of  the  Ward's  Dis- 
ability. —  The  term  "  final  accounting  "  or  "  final  settlement "  im- 
plies an  accounting  or  settlement  after  the  severance  of  the  rela- 

No  final  aetue-  ^^^^^J^^P  between  guardian  and  ward.  Unless  one  of 
ment  before       the  cveuts  havc  transpired  which  conditions  the  cessa^ 

cessation  of 

{Tuardian'B  au-    tion  of  thc  guardiau's  authority,  the  settlement  cannot 
^"  ^'  be  final,  because  the  liability  of  the  guardian  extends 

beyond  the  time  of  such  settlement.^  Until  the  authority  of  the 
guardian  is  terminated  by  the  ward's  majority,  or  by  the  marriage 
of  a  female  ward,  or  by  the  death,  resignation,  or  removal  of  the 
guardian,  he  is  the  proper  custodian  of  the  ward's  funds,  and  the 
latter  has  no  legal  right  to  demand  or  receive  his  estate.  That 
cause  exists  for  the  guardian's  removal  does  not  operate  to  termi- 
nate his  authority,  and  limitation  does  not  begin  to  run  until  such 
termination.*    "  That  an  action  at  common  law,"  says  Devens,  J., 

1  stabler  v.  Cook,  57  Ala.  22,  25.  ^  May  v,  Duke,  61  Ala.  53,  56. 

s  Frierson  v,  Travis,  39  Ala.  150,  152.  •  Hughes  v.    Ringstaff,  11   Ala.  563, 

>  TreadweUv.  Burden,  8  Ala.  660,  662.  566;  Lewis  v.  Allred,  57  Ala.  628,  631  ; 

«  McGintj    V.  Mabiy,  23   Ala.  672 ;  Glass  v.  Glass,  80  Ala.  241 ;  State  p.  Peck- 

VIThitten  v.  Graves,  40  Ala.  578.  ham,  136  Ind.  198,  citing  earlier  Indiana 

ft  Laird  r.  Reese,  43  Ala.  148,  152 ;  cases. 
Frierson  v.  Travis,  39  Ala.  150, 153.  •  Minter  v.  Clark,  8  Pickle,  459. 

•  Stabler  o.  Cook,  57  Ala.  22,  25. 


§  99  BEFORE  CESSATION  OF  WARD'S  DISABILITT.  331 

in  McLane  v.  Curran,^  ^^  cannot  be  maintained  between  a  guardian 
and  a  ward,  while  that  relation  exists,  is  clear."  ^  But  the  report  of 
a  guardian  who  was  permitted  to  resign  and  the  judgment  of  the 
Probate  Court  granting  such   permission  and   discharging  him 
from  his  office,  is  no  adjudication  that  the  guardian's  account  has 
been  settled  ;  there  must  be  a  subsequent  accounting,^  which  may 
be  had  between  the  former  guardian  and  a  succes-  g^tie^en^ 
sor  duly  appointed,  whose  duty  it  will  be  to  represent  must  be  with  a 
the  ward,  so  that  the  ward  will   be  bound  by  the 
decree  of  the  court  rendered  on  such  accounting,  although  no 
guardian  ad  litem  be  appointed.^    Obviously  such  settlement  is 
conclusive  also  on  the  former  guardian,^  who,  if  he  ^^  j^  ^^^ 
appear  voluntarily  to  make  the  settlement,  will  not  ^^*°«  ^^ 
afterward  be  heard  to  object  that  the  record  does  not 
show  that  his  successor  was  made  a  party,  or  that  the  statutory 
notice  had  not  been  given.^    But  the  collusive  appointment  of  a 
new  guardian,  and  collusive  settlement  with  him,  do  not  conclude 
the  ward  ;^  nor  can  a  decree  relieving  a  ward  from  nniessUwa* 
the  disability  of  infancy,  obtained  by  fraud  and  collu»  coii»»"^«' 
sion,  validate  a  guardian's  settlement  during  her  infancy  without 
the  appointment  of  a  guardian  ad  litem?    But  where  the  succes- 
sor to  a  guardian  having  resigned,  accepts  his  own  note  from  his 
predecessor,  in  payment  of  the  indebtedness  found  to  be  due  by 
the  latter  to  his  ward  in  a  settlement  made  between  him  and  his 
successor,  he  is  not  liable  to  the  ward  for  the  amount  of  the  note, 
if  the  parties  acted  in  good  faith,  and  the  successor  was  deemed 
amply  solvent.* 

The  same  principle  applies  on  the  severance  of  the  relationship 
between  guardian  and  ward  caused  by  the  revocation  gettiement 
of  the  guardian's  authority,  or  his  removal  from  revocation, 
office.  The  settlement  which  a  guardian  on  his  removal  makes 
is  a  final  settlement,  —  not  in  the  sense  of  a  settlement  of  the 
ward's  entire  guardianship  during  minority,  but  binding  to  the 
extent  of  the  removed  guardian's  share  in  the  same.^^    Upon 

1  133  Mass.  531,  532.  7  yX6a  v.  Scott,  75  N.  C.  108;  Manning 

'  The  same  is  true  where  the  ward  is  a  v.  Manning,  61  Ga.  137, 140. 
lunatic :  Brown  v.  Howe,  9  Gray,  84.  ^  Cox  v.  Johnson,  80  Ala.  22. 

s  King  v.  Hughes,  52  Oa.  600,  604.  *  But  it  would  ha?e  been  otherwise,  if 

*  Jones  V,  Fellows,  58  Ala.  343,  346.  he  had  known  the  successor  to  be  insol- 

*  Ammons  v.  People,  11  HL  6;  Beam  vent;  Hill  v.  Lancaster,  88  Kj.  338,  344. 
V.  Lynch,  7  III.  App.  161.  ^  State  v,   Bilbj,  50  Mo.  App.  162^ 

^  McLeod  V.  Mason,  5  Port.  223.  168. 
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the  removal  of  the  guardian  it  is  a  matter  of  course  to  require  him 
to  account,  and  to  pay  over  to  his  successor  the  balance,  if  any, 
found  remaining  in  his  hands.^  The  successor,  when  legally 
Successor  is  re-  appoiutcd  and  duly  qualified,  is  legally  entitled  to  the 
2ute  delit^'  custody  and  estate  of  the  ward ;  hence,  the  former 
ered  to  bim.  guardian  is  not  responsible  for  a  subsequent  wasting 
of  the  estate  by  the  successor.^  By  the  agreement  of  the  suc- 
cessor of  a  guardian  to  accept  from  his  predecessor  a  stock  of 
goods  in  discharge,  among  other  things,  of  his  indebtedness  to 
the  ward ;  he  makes  himself  chargeable  with  such  indebtedness  to 
his  ward,  and  is  liable  therefor  on  his  bond ;  but  the  liability  of 
the  first  guardian  is  not  thereby  discharged;  the  ward  simply 
acquired  an  additional  remedy  against  the  second  guardian  and 
Settlement  is  ^^*  bondsmeu.*  But  where  the  discharge  is  by  an 
^n'wajdi^Mo-  A-ccountiug in paisj  that  is  where  there  is  no  bona  fide 
counting  was  advcrsc  Controversy  between  the  guardian  represent- 
ing the  ward  and  the  guardian  removed,  a  decree 
made  on  such  accounting  (though  made  under  the  formalities  of 
a  court  of  equity)  may  be  impeached  by  the  ward,  and  it  is  not 
necessary  to  show  actual  fraud  between  the  parties.^    For  a  f ail- 

Penait  for       ^^®  ^  P^^  ^^^^  ^  ^^®  succcssor  the  moucy  in  his 
failing  to  {laj     hauds  belonging  to  the  estate  of  the  ward,  the  guar* 

successor  •  t?     cj  «j 

dian  and  his  sureties  are  liable,  in  Indiana,  for  the 
amount  found  due  and  ten  per  cent  damages  thereon.^  In  Mis- 
souri  the  removal  of  a  guardian  is  held  equivalent  to  an  order  to 
pay  over  to  the  successor  the  money  in  his  hands  belonging  to 
the  ward,  so  as  to  sustain  an  action  against  the  guardian  removed 
on  his  bond.^ 

Where  a  guardian,  without  having  settled  his  accounts,  had 
Jurisdiction  bccomc  fiou  compos  mentiSy  it  was  held,  under  a  stat- 
oyeraguar-      ^j^e  makinff  no  provision  in  direct  terms  for  such  case, 

dian  having  ^  "^  ,        »>     *  ^  .    .      i    .      . 

become  non       but  Conferring  on  the  Probate  Court  original  juris- 

diction  to  appoint  and  remove  guardians  for  minors 

and  persons  of  unsound  mind,  and  to  decide  ^'  all  controversies  as 

to  the  right  of  guardianship  and  the  settlement  of  guardian's 

1  SkidmoTe  v.  Davies,  10  Paige,  816,         *  Baldridge  v.  State,  69  Ind.  166;  Kin- 

317 ;  Simpeon  v,  Gonzalez,  15  Fla.  9,  52.  toy  v.  State,  71  Ind.  32,  40. 

3  Simpson  v.  Gonzalez,  15  Fla.  9,  53.  *  Finney  v.   State,  9   Mo.  227,   231  ; 

*  Martin  v.  Davis,  80  Wis.  376.  State  r.  Engelke,  6  Mo.  App.  356,  360. 

*  Batts  V.  Winstead,  77  N.  C.  238. 
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accounts,"  and  to  make  settlement  of  the  guardiansbip  of  a  ward 
after  the  guardian's  death,  that  the  Probate  Court  may  compel  or 
allow  the  guardian  of  such  non  compos  to  settle  the  guardianship 
account,  and  decree  payment  to  the  minor's  guardian,  to  be  levied 
of  the  goods  and  chattels  of  the  non  compos.^ 

The  marriage  of  a  female  guardian  in  some  States  determines 
her  authority  ,2  without  any  order  of  the  Probate  g-u^.^ 
Court;®  while  in  others  married  women  are  compe-  riage of  femmie 
tent,  and  it  is  within  the  discretion  of  the  surrogate  to 
determine  whether  the  marriage  of  a  feme  sole  shall  revoke  her 
guardianship  or  not;^  and  in  yet  others  such  marriage  does  not 
dissolve  the  relation  of  guardian  and  ward,  ^  or  has  the  effect  of 
joining  her  husband  with  her.^  In  Louisiana,  if  the  mother,  as 
natural  tutrix  of  her  children,  contracts  a  second  marriage  with- 
out previously  causing  a  family  meeting  to  convene  in  order  to 
determine  the  question  whether  she  is  to  remain  tutrix  after 
the  marriage,  she  ipso  facto  loses  her  tutorship.  In  such  case  the 
children  of  the  previous  marriage  have  a  legal  mortgage  on  the 
property  of  the  new  husband,  for  the  acts  of  the  tutorship  unlaw- 
fully kept  by  the  mother  J  Where  a  female  guardian,  after-  her 
marriage  in  a  State  in  which  such  marriage  extinguishes  her  au- 
thority, continues  in  charge  of  the  ward's  property,  and  to  receive 
rents  and  profits,  the  ward  has  an  action  against  her  on  attaining 
majority,  as  bailiff ;  and  such  action  does  not  lie  in  the  Probate 
Court.8 

Provision  is  made  by  statute,  in  most  States,  for  the  settlement 
of   a  deceased   guardian's  account  by  his   personal  xcconnting 
representatives.*    The  settlement  of  such  an  account  'or  deceased 

''  gaardiaii. 

by  the  representatives  of  the  deceased  guardian  is 
held  in  Missouri  to  be  of  prima  fade  validity  against  the  sure- 
ties on  the  guardian's  bond.^^     But  probate  courts  have  power 

1  And  racli  decree  \»  conclnsive  against  Carlisle  v.  Tnttle,  30  Ala.  613,  624 ;  Wood 

the  minor  and  hii  new  guardian :  Moda-  v.  Stafford,  50  Miss.  370. 
well  V.  Holmes,  40  Ala.  391,  401  et  Meg.  ^  Keene  v.  Gnier,  27  La.  An.  232. 

<  As  to  incompetency  of  married  wo-         *  Field  v.  Torrey,  7  Vt.  372,  386. 
men,  see  ante,  §  33.  *  So  among  others  in  Alabama :  Code, 

s  Carr  v.  Spannagel,  4  Mo.  App.  284,  1887,  (  2471 ;  Connecticut :  Gen.  St.  1887, 

287;  Fieldtf.Torre7,7yt.  372,  387;  Far-  §  617;   Maryhind:  Fnbl.  Gen.  L.   1888, 

rar  v.  Olmstead,  24  Vt  123, 125.  Art.  93,  $  182;  Missonri:  Rev.  St.  1889, 

4  Swartwont  v.  Swartwont,  2   Redf.  $  5333 ;  Arkansas :  Connelly  v,  Weatherly, 

52 ;  Elgin's  Guardianship,  Tncker,  97.  33  Ark.  658,  662. 

•  Cotton  V.  Wolf,  14  Bash,  238,  246.  ^^  State  v.  Grace,  26  Mo.  87,  91 ;  State 

<  Martin  v.  Foster,  38  Ala.  688,  690;  v.  Martin,  18  Mo.  App.  468,  473;  Cohen 

V.  Atkins,  73  Mo.  163, 166. 
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Probate  Conrt    to  demand  and  compel  accounting  for  deceased  guar- 

may  compel  ,  ,  *^  ... 

represeotative  dians,  by  their  personal  representatives,  in  virtue  of 
guardian  to  the  general  jurisdiction  vested  in  them  to  settle  guar- 
account  (jian's  accounts,  which  is  not  divested,  changed,  or 

limited  by  the  death  of  the  guardian ;  and  the  proper  course  is 
to  cite  the  representative  of  the  deceased  guardian  in  to  attend 
the  adjustment  of  the  account.^  And  there  seems  to  be  no 
reason  why  such  accounting  should  not  be  as  conclusive  as  if 
made  with  the  deceased  guardian  while  living.  In  Arkansas  it  is 
held,  that  although  there  can  be  no  action  upon  the  guardian's 
bond  against  the  sureties,  before  final  settlement  in  the  Probate 
Court,  it  does  not  follow  that  the  wards  may  not,  as  creditors, 
exhibit  their  claims  against  the  deceased  guardian's  estate,  be- 
cause, whether  the  settlement  was  made  or  not,  they  were  com- 
pelled to  present  their  claims  within  two  years  after  grant  of 
administration,  or  be  barred  by  the  statute  of  non-claim.^ 

In  Maryland,  on  the  death  of  a  female  guardian,  the  husband 
is  by  statute  required  to  account  for  her,  and  may  be  compelled 
to  do  so  by  attachment,* 

§  100.    Aocounting  on  Ward's    Death  or  Marriage.  —  In  most 

States  guardians  are  required  by  statute  to  settle  the  final 
account  of  their  guardianship  upon  cessation  of  their  authority, 
whether  by  the  death  or  majority  of  their  wards,  or  restoration 
to  sanity  of  insane  wards,  or  the  marriage  of  female  wards. 

The  death  of  an  infant  is  allowed,  in  some  States,  to  constitute 
Estate  of  a  ^^  exception  to  the  general  rule  of  law  requiring  the 
minor  dying      dcvolutiou  of   personal  property  to  an  executor  or 

may  be  distnb-  e 

utedbrguar-     administrator  on  the  death  of  the  owner,^  because 

dian  under  or-,-,  jja-l  •  j 

der  of  Probate  mfauts  are  presumed  not  to  have  incurred  any 
Court;  liabilities,^    although    the   wisdom    of    the    rule    is 

not  unconditionally  conceded.®  The  presumption  upon  which 
the  rule  is  based  may  be  rebutted,^  and  in  such  case,  although 


1  VTaterman  v,  VTright,  86  Vt.  164,  •  "This  waa  going,  perhaps,  too  far; 

169 ;  Peel  v.  McCarthy,  38  Minn.  451 ;  because  even  in£uits  may  be  liable  for 

Tadhope   v.  Potts,  91   Mich.  490,  492 ;  necessaries : "  per  Johnston,  Ch.,  in  Cobb 

Woodbury  v.  Hammond,  54  Me.  332,  343.  v.  Brown,  Speers  Eq.  564,  568. 

>  ConneUy  v.  Weatherly,  S3  Ark.  658.  "^  By  proof  of  the  existence  of  claims 

*  Publ.  Gen.  St.  Art.  93,  §  183.  against  the  estate  of  the  ward :  George  v. 
^  Miller  v.  Batman,  11  Ala.  609,  614.  Dawson,  18  Mo.  407 ;  or  by  his  having 

*  Lynch  v.  Rotan,  39  HI.  14,20;  Mc-  been  married  and  leaving  a  widow:  Nor- 
Cleazy  v.  Menke,  109  HI.  294,  300.  ton  v.  Thompson,  68  Mo.  143. 
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the  statute  provide  for  distribution  of  such  infant's  '"'*??'/i** 
estate  bj  the  guardian/  there  must  be  administration,  biiities. 
and  the  accounting  by  the  guardian  must  be  with  the  personal 
representative  of  the  deceased  ward. 

In  Indiana,  where  the  estate  of  a  deceased  minor  does  not 
exceed  the  value  of  $500,  the  guardian  reports  such  fact  and  the 
condition  of  the  estate  to  the  Probate  Court,  and  settles  it  with- 
out the  intervention  of  administrators.^ 

In  Texas,  it  is  held,  that  where  all  the  parties  interested  in  a 
deceased  minor's  estate  are  before  the  court  at  the 
trial  of  a  guardian's  settlement,  the  court  has  author-  ministration 
ity  to  settle  the  accounts,  and  administration  is  not   °®^  n«c«8sary. 
necessary  on  the  ward's  estate.®    So  it  was  held  in  North  Caro- 
lina, that  where  there  is  no  complaint  of  misconduct  on  the  part 
of  a  guardian,  but  only  the  manner  of  accounting  objected  to,  a 
separate  statement  of  the  account  between  the  guar-  jn  jjonh  Car<>. 
dian  and  the  administrator  of  a  deceased  minor  ward  ^^' 
is  not  requisite,  nor  is  it  a  ground  of  exception  to  the  guardian's 
account,  that  the    deceased  ward's  estate  was  distributed  and 
blended  with  the  estates  of  the  other  wards  where  there  is  no 
necessity  for  administration.^ 

In  Wisconsin  the  Supreme  Court  inclines  to  negative  the  au- 
thority of   the  court    having   jurisdiction   over    the   Qii«reinWi»- 
guardian,  to  adjust  the  guardian's  account  after  the  ~°"°- 
ward's  death,  but  declined  to  so  decide.^ 

Where  the  estate  of  a  deceased  minor  is  not  distributed  by  the 
guardian,  but  subjected  to  administration  in  the  hands  Q^^j^i^n  j,  ^^ 
of  a  personal  representative,  the  correct  practice  is  to  dered  to  pay 
require  the  guardian  to  make  settlement,  and  order  hand  to  ward's 
him  to  pay  over  to  the  administrator,  or  to  such  other  ^^^^^  *^^'®' 
person  as  may  be  authorized  to. receive  it,  whatever  may  be  ascer- 
tained to  be  in  the  hands  of  the  guardian.^ 

The  marriage  of  a  ward  of  either  sex  of  necessity  terminates 


^  As  it  does  in  Georgia:  Bearers  v. 
Brewster,  62  Ga.  574, 580 ;  Missouri :  Rev. 
St.  1889,  §  5326. 

>  Rev.  St.  1888,  (  2523. 

»  Berry  v.  Young,  15  Tex.  869,  371; 
Fortson  v.  Alford,  62  Tex.  576,  579. 
But  neither  of  these  cases  decide  the 
question,  whether  the  court  could,  with- 
out administration,  order  after  the  ward's 


death  the  sale  of  real  estate  for  the  pay- 
ment of  debts,  or  to  reimburse  the  guar- 
dian for  expenses  incurred  during  the 
administration ;  and  this  is  negatived  in 
Alford  V,  Halbert,  74  Tex.  346, 354. 
4  McNeil  V,  Hodges,  83  N.  C.  504, 510. 

•  Israel  v,  Silsbee,  57  Wis.  222,  232. 

•  Egner  o.  McGuire,  7  Ark.  107,  HI. 
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and,  at  com- 
mon law,  of 
estate  of  fe- 
male. 

So  in  many 
States  if  she 
many  an 
adult. 


Marriage  ter-  the  guardianship  over  the  ward's  person.^  This  priii- 
diansbTp^'^  ciple  is  of  universal  acceptance  so  far  as  applied  to 
person,  ^j^^  persou  of  a  female  ward,*  whether  she  marry  a 

minor  or  an  adult,  for  her  relation  to  a  husband  is  inconsistent 
with  the  power  of  a  guardian  over  her  person.^    And  at  common 

law  the  guardianship  of  a  female  ward  is  terminated, 
in  respect  of  her  estate  also,  by  her  marriage  to  an 
adult,  because  the  wife's  property  is  vested  in  or  under 
the  control  of  her  husband.^  The  same  rule  is  held 
or  enacted  by  statute  in  many  States.^  But  where 
the  female  ward  marries  a  minor,  or  one  who  is  him- 
self under  guardianship,  it  is  not  so  clear  whether  the  wife's  guar- 
dian retains  authority  over  her  property,  —  because  the  marriage 
of  the  male  ward  does  not,  without  statutory  provision  to  that 
effect,  determine  the  guardianship  over  his  estate,^ — or  whether 
Whether  her  it  shall  go  from  the  wife's  to  the  husband's  guardian. 
£)h«"for^'  Since  the  right  to  reduce  to  possession  the  wife's 
ffuarSr^ '  choses  cauuot  be  exercised  by  her,  for  her  right  to  do 
quare.  go  ccascd  ou  her  marriage,  nor  by  her  guardian,  be- 

cause it  belongs  to  the  husband,  nor  by  the  husband,  because  he 
is  himself  under  disability  of  infancy,  this  right  must  necessarily 
be  exercised,  if  at  all,  by  the  husband's  guardianJ  Hence,  it 
would  seem,  that  in  case  of  marriage  between  two  infants,  the 
guardian  of  the  male  retains  control  of  his  ward's  estate,  and 
that  he  is  entitled  to  the  control  of  the  estate  of  his  ward's  wife, 
also,  whose  guardian  must  account  to  him.^ 

Macpherson  states,  that  in  England  the  Court  of  Chancery  never 
In  England       appoints  a  guardian  to  a  female  infant  after  her  mar- 

chancerv  ai^ 

points  no  guar-  riage,  uor  discharges  an  order  for  a  guardian  because 
riedwomajB*'^    of  marriage;   probably  because  the  marriage  of   a 


1  SchonL  Dom.  Rel.  §  318. 
3  Nicholson  v.  VTilborn,   13   Oa.  467, 
471. 

•  Reeves'  Dom.  Rel.  (4th  ed.)  40S. 

^  ]i£acph.  on  Inf.  90 ;  Burr  v,  Wilson, 
16  Tex.  367,  375. 

•  Brick's  Estate,  15  Abb.  Pr.  12,  14; 
Jones  V,  Ward,  10  Yerg.  160,  168;  Porch 
t;.  Fries,! 8 N.  J.  Eq.  304,  S07;  Nicholson 
17.  Wilbom,  13  Qa.  467, 471 ;  Armstrong 
v.  Walknp,  12  Gratt.  608,  612 ;  Bartlett  v. 
Cowles,  15  Oraj,  445,  446;  Bamet  v. 
Commonwealth,    4   J.   J.    Marsh.    889; 


Bonme  v.  Maybin,  8  Woods,  724,  780; 
Kidwell  V.  State,  45  Ind.  27, 29 ;  snch  an  in- 
fant married  woman,  thongh  she  can  hare 
no  general  gaardian,  may  bring  an  action 
in  her  own  name  in  reference  to  her  sep- 
arate property,  but  mnst  haveagoardian 
adUUm  for  that  particular  suit:  Fo9t, 
ex  parity  47  Ind.  142;  to  similar  effect: 
Wise  V.  Norton,  48  Ala.  214,  218. 

•  Ware  v.  Ware,  28  Gratt  670, 674. 
'  Ware  v.  Ware,  mpra. 

*  See  School.  Dom.  ReL  {  818. 
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female,  of  its  own  force,  supersedes  guardianship;^  nor  discharges 
and  it  is  held,  under  American  statutes  terminating  tmaie?^*^^  ^ 
the  guardianship  upon  the  marriage  of  a  female  ward, 
that  as  soon  as  such  guardianship  ceases,  the  relation  anshipf^es^i^ 
of  debtor  and  creditor  begins  between  the  guardian  debtor  and 
and  his  late  ward.^    In  New  York,   however,  it  is  creditor  be- 

'  '  gius, 

doubted  whether  a  female  ward  is  discharged,  on  her 
marriage,  from  the  protection  of  the  Court  of  Chan-  ^°  ^®^  ^^''^• 
eery,  without  a  special  order  of  the  court,^  and  since  the  Married 
Women's  Act  of  1848  it  is  there  held  that  an  existing  guardian- 
ship of  a  female  infant  is  not  terminated  by  her  marriage ;  that 
the  husband  in  such  case,  though  an  adult,  does  not  acquire  control 
of  her  property;  and  that  the  surrogate's  court  has  authority  to 
appoint  a  guardian  of  the  estate  of  a  married  female  infant.^ 

In  Michigan  the  statute  provides  that  the  marriage  of  a  female 
ward  terminates  the  guardianship  of  the  person,  but  in  Michigan, 
not  of  her  estate.^ 

But  while  the  guardian's  authority  over  his  female  ward  ceases 
on  her  marriage,  his  liability  to  account  does  not.   He 
may  settle  with  his  late  ward's  husband  and  deliver  to  account'does 
him  the  ward's  estate ;  *  but  if  he  fails  to  do  so,  the  °°  *^****' 
Probate  Court  has  still  jurisdiction  over  him  to  com-  may  still  com- 
pel him  to  accounts    Her  remedy  is  the   same  as  p®^*<^^"^^°«- 
that  of  any  other  ward  against  lier    guardian.^      But  in  such 
case  no  suit  lies  on  the  guardian's  bond  unless  the  husband  be  of 
full  age.* 

The  marriage  of  a  male  ward  has  no  effect  upon  Marnage  of 
the  guardianship  of  his  estate.^o  ^es  noY'affect 

Whether  the  guardian  can  interpose  the  statute  of  ®****®* 
limitations  as  a  defence  to  a  citation  or  bill  for  an  statute  of  iim- 
accounting  is  ruled  differently  in  the  different  States,  |JJ,etheVad 
even  aside  from  the  difference  created  by  the  terms  fence? 

1  Maq>lL  on  Inf.  113.  bley  r.    Leophart,    47    Ala.    257,    261; 

»  Bonnie  v.  Maybin,  3  Wooda,  724, 731.  Beazley  v.  Harris,  I  Boah,  533,  535. 
»  Matter  of  Whitacre,  4   Johna.  Ch,         i  prfce  v,  Peterson,  38  Ark.  494,495; 

378,  citing  English  authorities.  Wise  v.  Norton,  48  Ala.  214, 216. 

*  Matter    of   Herbeck,    16   Abb.  Pr.         •  Story  ».  Walker.  64  Ga.  614,  616. 

(k.  8.)  214.  9  Borkam  ».  State,  88  Ind.  200;  State 

*  Wohlscheid  v.    Bergrath,  46  Mich.    v.  Joest,  46  Ind.  235, 238. 

46,49;  HoweU's  Ann.  St.  1882,  §  6829.  ^o  9  A.  &  E.  EncycL  p.   95,  and  an- 

*  Porch  V.  Fries,  18  N.  J.  Eq.  204, 207;    thorities  under  note  4. 
Shntt  9.  Carlofls,  1  Ired.  Eq.  232, 238 ;  Mo- 
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of  various  statutes.  Chancellor  Kent  announced  a  rule  distin- 
Legal  truBta  guishing  between  merely  equitable  trusts,  not  cogniz- 
Bubject  to  Stat-  able  by  courts  of  law,  and  trusts  upon  which  actions 

at  law  may  be  maintained ;  the  latter  are  not  exempted 
from  the  operation  of  the  statute ;  while  to  the  former  it  does 
equitable  ^^^  ^PP^X  ^^  ^^^S  ^^  1*  remains  a  continuing  and  sub- 

wh?i?  recog-  listing  trust,  acknowledged  or  acted  on  by  the  par- 
nized  as  trusts,  tics ;  but  if  the  trustee  denies  the  right  of  his  cestui 
que  trust,  and  the  possession  of  the  property  becomes  adverse,  the 
lapse  of  time,  from  that  period,  may  constitute  a  bar  in  equity.^ 
It  was  accordingly  held  that  since  chancery  has  concurrent  juris- 
diction with  courts  of  law  to  compel  accounting  by  a  guardian, 
the  Chancery  Court  will  apply  the  statute  of  limitations  to  a  bill 
against  a  guardian  filed  eight  years  after  the  ward  came  of  age.^ 
But  where  the  guardian  has  kept  the  fund  separate  from  his  own 
property,  and  never  informed  the  wards  of  its  existence,  and  in 
no  wise  repudiated  or  denied  the  trust,  lapse  of  time  since  the 
majority  of  the  ward  constitutes  no  bar.® 

In  other  States  the  guardian  is  liable  to  account  to  his  ward 
Guardian  lia-  notwithstanding  the  statute  of  limitation  has  run  its 
bie  to  account    coursc.*    But  lapsc  of  time  without  claim  or  admis- 

though  statute  ^ 

has  run  its        siou  of  an  existing  right,  coupled  with  circumstances 

course 

La  8  of  Ume    *^^^^"g  ^  show  that  a  trust  has  been  performed, 
may  raise  nre-  may  raisc  a  presumptiou  of  its  execution ;  ^  and  the 
execution  of      statute  of  limitation  will  bar  a  claim  where  the  ward 
""  *  delayed  for  a  long  time  to  ask  for  an  accounting,  hav- 

ing had  the  means  to  ascertain  the  facts  upon  which  the  claim  is 
based.® 

§  101.  statement  of  the  Aooonnt.  —  The  distinction  between  stat- 
ing, rendering,  or  filing  a  guardian's  account,  and  settling  it,  is  in 


^  Kane  v,  Bloodgood,  7  Johns.  Ch.  90, 
affirmed  in  Bloodgood  v.  Kane,  8  Cow. 
360. 

3  Bertine  v.  Varian,  1  Edw.  Ch.  343. 

*  In  re  Camp,  3  N.  Y.  Supp.  335, 
affirmed  in  8.c.  10  N.  Y.  Suppl.  141. 

«  Gilbert  v.  GuptiU,  34  m.  112,  af- 
firmed in  Bruce  v.  Doolittle,  81  Ul.  103,  on 
the  gronnd  that  the  citation  to  acconnt 
before  the  Probate  Conrt  is  not  in  the 
nature  of  the  action  of  accoont  at  law  or 
in  equity,  bnt  a  mere  mode  proyided  to 
ascertain  the  sum  for  which  a  gnardian  is 


chargeable  in  the  Probate  Conrt,  to  lay 
the  foundation  for  proceedings  against  the 
snreties  in  the  guardian's  bond.  Got- 
emor  v.  Hooker,  19  Fla.  163, 172,  on  the 
ground  that  as  between  the  trustee  and 
the  cestui  que  trust  limitation  does  not  run. 

^  The  natural  presumption  is  very 
strong  where  the  guardian  has  lived  a 
long  time  after  the  termination  of  the 
relation,  and  the  claim  is  not  made  until 
after  his  decease:  Gregg  v.  Gregg,  15  K. 
H.  190. 

e  Heath  v.  EUiott,  83  Iowa,  357. 
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many  of  the  States  indicated  by  the  statute.    Thus  it  Stoting  and 
is  required  that  the  guardian  file  his  account,  verified  account. 
by  affidavit,  together  with  his  vouchers,  of  which  notice  must 
be  given ;  and  if  objection  is  made,  the  court  must  examine  the 
vouchers  and  require  evidence,  if  necessary,  decreeing  as  may 
be  just  arid  entering  of  record  its  finding.^    An  ac-  Account  stated 
count  thus  rendered  or  stated  becomes  an  account  count^aettitd 
settled  when  the  balance  due  thereon  has  been  ascer-  gJowlJiTpay- 
tained,  reduced  to  writing,  and  decreed  as  final  and  ™«"^    ,^h 

'  o'  ance  ordered 

conclusive,  and  then  paid.^  The  mere  ascertainment  to  be  paid. 
of  a  final  balance  does  not  constitute  a  "  final  settlement "  in  the 
sense  of  the  statute  directing  final  settlement  between  guardian 
and  ward  ;  payment  of  that  balance  is  also  included,  so  that 
nothing  shall  remain  to  be  done  by  the  guardian  in  his  fiduciary 
capacity,  and  he  may  be  fully  discharged  from  his  trusts,  as 
having  completely  performed  them.® 

The  account  should  include  only  such  matters  as  constitute 
transactions  between  cruardian  and  ward,  and  close   _,. 

^  '  The  account 

with  the  termination  of  the  guardianship.*    Of  trans-  includes  only 
actions  occurring  after  the  ward  has  attained  majority,  tween  guar- 
the  Probate  Court  has  no  jurisdiction.^    And  so  as 
to  money   improperly  paid    to  a  guardian  who  had    no    right 
to    receive    it,^   and    of    a    partnership    account     between    the 
tutor  and    the    minor's  father,    antedating  the    guardianship.^ 
Some   cases   holding,    apparently,   that    the    court  may  enter- 
tain   jurisdiction   over  matters    extending   beyond   the    ward's 
majority,    are    reconcilable    with    the    principle    stated,    when 


1  So  in  Alabama  :  Code,  1887,  §§  2455- 
2463.  Similarly  in  Arkansas;  Xllinois: 
St.  &  Curt.  Ann.  St.  1896,  eh.  64,  f  16 ; 
Minnesota:  Gen.  St  1891,  §§  5780-5782; 
Mississippi:  Ann.  Code,  1892,  §  2225; 
Missouri:  Rev.  St.  1889,  §  5329;  Ne- 
braska: Comp.  St.  1891,  §  282;  New 
Jersey :  Rev.  St.  1877,  p.  774,  §§  101-105 ; 
Texas:  Sayler's  Civ.  St.  1888,  Art.  2602- 
2606  ;  and  other  States. 

»  McDow  V.  Brown,  2  S.  C.  95,  105. 

*  Angevine  v.  Ward,  66  Ind.  460, 
463. 

*  Cunningham  v.  Cunningham,  4  Gratt. 
43,46;  Croweirs  Appeal,  2  Watts,  295; 
BuU  V.  Towson.  4  Watts  &  S.  557,  568; 
Merrells  v,  Phelps,  34  Conn.  109. 


See  Long  v.  Long,  142  N.  Y.  545,  554, 
holding  that  the  ratification  of  an  un- 
authorized act,  to  be  binding,  must  be  by 
a  competent  person,  with  knowledge  of  all 
the  facts,  and  of  their  legal  bearing  upon 
his  rights. 

*  AUgier,  in  r«,  65  Cal.  228 ;  People  v. 
Seelye,  146  m.  189, 214 ;  Shelton  v.  Smith, 
3  Baxt.  82 ;  Evans'  Estate,  11  Pa.  Co.  Ct. 
324,  327. 

^  Hinckley  v.  Harriman,  45  Mich.  343  ; 
Allen  V.  Crossland,  2  Rich.  Eq.  68,  73. 
And  similar  in  effect :  Hindman  v.  State, 
61  Md.  471,  476. 

^  Matter  of  Hollingsworth,  45  La.  Aik 
134, 146. 
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the  circumstances  are  considered  that  led  to  such  decisions.^ 
Thus  credit  should  not  be  refused  for  moneys  paid  the  ward's 
mother  for  boarding  after  majority,  to  which  the  ward  did  not 
object.^  Nor  is  any  decree  final,  which  leaves  anything  further  to 

interiocuto  ^  ^^^®  ^^  ^^^  court ;  hcnce,  a  decree  approving  the 
decree  is  not  final  accounts  of  the  guardian,  but  failing  to  direct 
how  certain  of  the  funds  deposited  in  a  bank  are  to  be 
disposed  of,  and  how  costs  thereafter  to  accrue  are  to  be  provided 
for,  is  not  final,  but  interlocutory.* 

As  to  all  matters  lawfully  embraced  therein,  the  final  settlement 
The  account  if  is  conclusive;^  but  matters  not  embraced  therein  are 
mauera  em-°  i^ot  coucludcd,  and  the  ward  may  recover  of  the  guar- 
braced,  ^^^^  personally  a  fund  which  came  to  the  guardian's 

M  are  not  em?  ^^^^^8  before  his  appointment,  and  which  was  never 
braced  in  the     accouutcd  for  in  his  Settlements.*     Nor  are  matters 

guardian's  offi- 
cial capacity,     coucluded  which  are  only  collaterally  introduced,  and 

not  properly  entering  into  the  accounts,  or  over  which  the  court 
has  no  jurisdiction,^  or  which  have  not  been  adjudicated  by  the 

courts    It  is  held  in  Missouri,  that  final  settlements 
^      ^°"*      are  conclusive  even  as  to  items  properly  entering  into 
the  account,  although  omitted  by  the  curator  in  making  the 
settlement.* 

To  the  account  rendered,  which  must  include  all  the  items  con- 
Exceptions  to  tained  in  each  partial  settlement,^  exceptions  may  be 
bySferourt!      filed,  and  it  is  the  duty  of  the  court*®  to  examine  the 

1  See  the  leasoning  of  Chief  Jastice  76  Iowa,  633,  6S8;  Nanf^le  v.  Bnrton,  101 

Bailey,  in  the  case  of  People  v.  Seelye,  Ind.  284,  288 ;  Taylor  v.  Calvert,  37  N.  B. 

supra,  reviewing    Mellish    t;.   Mellish,  1  (Ind.)  531 ;  Hodnett's  Estate,  154  Pa.  St. 

Simons  &  Stuart,  138, 145 ;  Pyatt  v,  Pyatt,  491,  497 ;  Le  Bleaa  v.  Land  and  Timber 

46  N.  J.  Eq.  285,  287  (resting   on   the  Co.,  46  La.  An.  1465 ;  PoweU  v.  PoweU, 

anthority  of  Mellish  v.  Mellish,  and  hold-  52  Mich.  432,  434;  Lataillade  u.  Orena,  91 

ing  that  the  Probate  Court  was  nnder  the  Cal.  565,  576. 

statute  vested  with  fuU  chancery  powers) ;         •  Patterson  v.  Booth,  103  Mo.  402, 419 ; 

Armstrong  v.  Walkup,  12  Gratt.  608, 612 ;  In  re  HoUingsworth,  45  Ia.  An.  134,  147. 
and  Bombeck  w.  Bombeck,  18  Mo.  App.         ^  Wainwright  o.  Smith,  106  Ind.  239, 

26,  33.  241 ;  State  v.  Peckham,  36  N.  £.  (Ind.) 

«  McNeil  0.  Hodges,  83  N.  C.  504,  508.  28. 

»  Whitehead  v,  Bradley,  87  Va.  676,         «  Patterson  v.  Booth,  supra. 
680,  relying  on  Rawlings  v.  Rawliugs,  75  •So  provided  by  statute  in  Pennsyl- 

Va.  76,83,  and  Noel  v.  Noel,  86  Va.  109,  vania:  Bright.  Purd.  Dig.  1883,  p.  516. 

111.  §46;  Teager's  Appeal,  34  Pa.  St.  173, 

*  Candy  v.  Hanmore,  76  Ind.  125,  129 ;  175. 

State  t;.  Gray,  106  Mo.  526, 533 ;  Briscoe  ^  The  exceptions  cannot  be  tried  by  a 

V.  Johnson,  73  Ind.  673,  576.  jury :  Finley  v.  Schlueter,  54  Mo.  App. 

*  Henley  v.  Robb,  2  Pickle,  474,  483.  455,  458. 
To  similar  effect :   Warfield  v.  Warfield, 
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account  and  pass  on  the  objections  made  thereto,^  and  if  neces- 
sary, to  restate,  or  cause  to  be  restated,  the  account  according 
to  the  finding  of  the  court.^    On  such  examination  the  accounting 
guardian  is  a  competent  witness,  and  may  be  examined  GuaMian  is  a 
by  the  court,  at  the  instance  of  either  party,  or  ex  mero  ^^^^^ 
motufi    Co-heirs  having  a  common  tutor  may  join  or  q^y^^^^ 
intervene  in  opposing  an  account  presented  by  the  intervene, 
tutor  for  approval  to  the  Probate  Court ;  *  but  the  wards  not  so 
joining  or  intervening  are  not,  of  course,  bound  by  bat  are  not 
the  proceeding.    It  appears  from  a  former  chapter  on  5^^^  ^Za^ 
the  subject  of  probate  bonds  that  one  bond  may  be  ^*^  ^^• 
given  for  the  protection  of  several  minors  having  the  same  guar- 
dian ;  ^  in  such  case  the  guardian  and  his  sureties  are  liable  on  the 
bond  for  a  breach  thereof  to  each  of  the   several  « 

Sureties  on  a 

wards,  m  a  separate  action  by  each  ward  on  attaining  bond  common 

to  several 

majority ;  hence,  the  recovery  by  one  of  the  wards  is  wanu  liable 
no  bar  to  a  subsequent  action  on  the  bond  by  another  **^'^'  °"  ****' 
ward,  who  was  not  a  party  to  the  former  action.^     So,  too, 
creditors  of  a  ward  are  entitled  to  be  heard  in  the  creditors  of 
matter  of  allowing  the  guardian's  account,  and  may  ward  and 
appeal  if  aggrieved  by  the  judgment  of  the  Probate  ^u^L'may 

intervene 

Court;  ^  and  so  the  sureties  of  the  guardian  may  inter- 
vene for  their  own  protection.®    The  report  should  state  all  the  cir- 
cumstances and  the  situation  of  the  parties,  so  as  to 
enable  the  court  to  make  an  intelligent  determination  order  there- 
of their  rights.  A  demurrer  may  not  be  the  proper  prac-  Side  more 
tice ;  but  there  should  be  a  motion  for  a  more  specific  ^^' 
statement,  where  it  is  deficient  in  this  respect.^ 

§  102.  Prooedare  in  Aoconntiiig.  —  The  statutes  of  the  several 
States  mostly  provide  that  for  all  credits  claimed  in  his  accounts 
the  guardian  shall  produce  proper  vouchers ;  though  voachers 
some  allow  small  items  to  be  proved  by  the  oath  of  the  «q»"r«i' 


2  Golick  V.  Conover,  15  N.  J.  L.  420; 
Rowland  v.  Thompaon,  64  N.  C  714,  717. 
In  Vermont  the  court  maj  pass  a  settle- 
ment without  examination,  if  otherwise 
satisfied  of  its  corzectness:  St.  1894, 
§  2808. 

^  McFarlane  v.  Bundle,  41  Miss.  411, 
428. 

'  Davison  v.  Davison,  17  N.  J.  L.  169, 
171 ;  Minn.  Gen.  St.  1891,  §  5781. 


«  Tutorship  of  Hacket,  4  Bobin.  290, 
295. 

*  Ante,%  38. 

«  Cotton  V.  State,  64  Ind.  573,  580. 

Y  Hause,  in  re,  32  Minn.  155,  156. 

B  Estate  of  Spath,  144  Pa.  St.  383, 
392. 

^  Gerdes  v.  Weiser,  54  Iowa,  591, 594 ; 
Kawls  V.  Rawls,  6  La.  An.  665 ;  In  r« 
Hollingsworth,  45  La.  An.  134,  141. 
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guardian.^  The  acknowledgment  and  payment  bj  guardians  of 
Receipts  debts  due  from  the  estates    administered   by  them 

sufficient  as  are  held  in  some  States  prima  facie  evidence  of  their 
unhi^Sd  correctness ;  *  and  while  courts  cannot  be  too  strict  and 
faith  appeart.  vigilant  in  the  investigation  of  accounts  in  cases 
where  presumptions  of  bad  faith  or  dishonesty  rebut  the  prima  facie 
evidence,  by  reason  of  extravagant  charges,  purchase  of  articles  not 
needed,  concealment  of  funds  or  anything  of  the  kind,  —  yet 
guardians  should  not,  in  the  settlement  of  their  accounts,  be 
held  to  the  strictest  rules  of  evidence.  It  cannot  be  expected 
that  they  can  always  have  witnesses  to  their  various  transac- 
tions ;  and  were  they  obliged  to  prove  the  signature  to  every 
receipt  for  debts  paid,  supplies  purchased,  etc.,  the  expense  of 
summoning  witnesses,  taking  depositions,  etc.,  would  involve 
heavy  and  oftentimes  unnecessary  expenses.^ 

In  the  absence  of  proper  vouchers,  or  other  sufficient  proof, 
the  credits  should  be  rejected.^  But  the  payment  of  debts 
contracted  by  the  guardian  on  account  of  his  ward  before, 
though  not  paid  until  after,  his  dismission,  may  be  shown  by 
competent  evidence,  without  first  having  vouchers  for  such  dis- 
bursements approved  by  the  court.^  Nor  is  it  necessary  to 
present  claims  for  expenses  incurred  by  the  guardian,  in  pre- 
serving the  ward's  estate,  to  the  Probate  Court  for  allowance, 
like  claims  presented  against  executors  or  administrators.^ 
Probate  courts  have  no  jurisdiction  to  allow  claims  against 
living  minors,  except  in  passing  upon  guardian's  settlements, 
unless  thereto  authorized  by  statuteJ  Vouchers  should  not  be 
rejected  on  account  of  their  generalness ;  but  if  they  show  care- 
lessness in  the  mode  of  keeping  the  account,  they  ought  to  be 

strictly  proved  to   support  the    charges   made.*    A 
statute  of  Ohio   provides  that  vouchers  signed   by 
an  idiot,  lunatic,  or  imbecile  shall  not  be  received  in  a  guardian's 
settlement,* 

^  So  in  New  York,  items  not  exceeding  dicated  their  correctness :  Matter  of  GiU, 

$20,  if  the  oath  be  oncontradicted,  and  supra;  Newman  v.  Reed,  50  Ala.  297, 

the  whole  amonnt  in  anj  one  estate  do  not  301 . 

exceed  $500 :  Matter  of  Gill,  5  Th.  &  C.         *  Stell  v.  Glass,  1  Ga.  475,  485. 
237.  •  Owens  v,  MitcheU,  38  Tex.  588. 

3  Baillio  17.  Wilson,  6  Mart.  (h.  b.)  334,  ^  George  v.  Dawson,  18  Mo.  407,  408; 
335.  McNabb  v.  Clip,  5  Ind.  App.  204,  206. 

*  Succession   of    Frantam,  3    Robin.         '  Hendry  v.  Hnrst,  22  Ga.  312,  317. 
(La.)  283,  286.  *  Rer.  St.  1890.  §  6304. 

4  Even  thoagh  the  ward  may  hare  in- 
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The   ontiM   to  prove   the   correctness   of   credits  claimed    by 
guardians  in  the  settlement  of  their  accounts  is  on   omuprobandi 
them ;  ^  and  it  is  held    in  Alabama   that   the  mere  ^°  s^^^^^- 
production  of  a  receipt  purporting  to  be  signed  by  the  creditor, 
without  proof   of   the  signature  and  of  the  validity  Receipt  must 
of  the  demand,  is  insuflScient  to  authorize  the  allow-   ^  proved, 
ance  of  the  credit  in  an  executor's  settlement.^    And  so  in  North 
Carolina,  where   the  statute  makes  vouchers  presumptive    evi- 
dence of  disbursements,  that  they  are  so  only  when  they  state 
with  reasonable  particularity  the  purpose  of  them,  on  i^d  refer  to 
what  particular  account  the  disbursement  was  made,  ™ifreison-**^ 
the  time,  etc.,  so  as  to  show  that  the  expenditure  was  a  able  certainty, 
proper  one.*    No  vouchers  are  necessary  for  the  allowance  of 
commissions  on  disbursements ;  of  these  the  court  takes  notice 
from  the  showing  of  the  record.*    But  if  circuity  of  action  can 
be  avoided  by  the  allowance  of  claims  for  credits,  without  injustice 
to  any  one,  it  would  be  unreasonable  to  subject  the  ^ut  should  not 
pai*ties  to  additional  expense  by  insisting  on  technical  ^iy°]if'^^^ 
objections.^     The  inadvertent  omission  of   a  small  *<>. 
item  in  the  guardian's  account,  without  intention  of  gain  to  the 
guardian  or  injury  to  the  ward,  establishes  neither  actual  nor  con- 
structive fraud.* 

Where  an  accounting  which  has  been  examined  and  allowed  by 
th^  ordinary  is  attacked  on  final  settlement,  the  objec-  qj,  actions 
tions  should  point  out  specifically  the  items  attacked  should  be 
and  the  ground  on  which  the  objection  is  based.^ 

Where  a  guardian  takes  possession  of  his  ward's  land  and  cul- 
tivates it,  instead  of  leasing  it  to  another,  he  is  to  Guardian  oc- 
be  held  liable  on  final  settlement  with  his  ward  for  the  ^^JJS's^and 
difference  between  the  fair  rental  value  of  the  land  L'?^^®  ^^^ 

difference 

and  the  aggregate  amount  of  expenses  allowed  him  by  between  rental 

value  and 

the  court.*    It  is  a  question  for  the  jury  whether  a  amount  of 
guardian  is  chargeable  for  a  sum  of  money  payable  to  ®*p*°'®'' 
her  personally  under  a  policy  of  life  insurance,  but  with  which  she 
charged  herself  in  her  first  annual  settlement  as  guardian.^ 

1  Hafcton   V.  Williams,  60   Ala.    133,  «  Newman  v.  Reed,  50  Ala.  297, 300. 

138;  Stanley  v.  Deihoagh,  50  Ark.  201,  *  Catts  v.  Catts,  58  N.  H.  602,604. 

204;  Gregg  v,  Gregg,  15  N.  H.  190,  193.  «  Parslow  u.  Bmne,  43  Kans.  175. 

3  Gaimt   V.  Tucker,  18    Ala.  27,  29;  7  Bonner  v.  Evans,  89  Ga.  656,  659. 

Pearson  v.  Darrington,  32  Ala.  227,  262.  8  Taylor  v.  Taylor,  19  S.  W.  (Ky.)  528. 

*  McLean  v.  Breese,  109  N.  C.  564,  *  State  v.  Miller,  44    Mo.  App.    118, 
566.                                                                  121. 
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To  one  who  is  executor  or  administrator  of  a  decedent,  and 
guardian  to  the  decedent's  legatee  or  distributee,  it  is  indifferent 
Executor  who  whether  he  be  chargeable  with  a  legacy  or  distributive 
dAlT  share  in  his  character  as  executor  or  as  guardian. 
dSmship  ^nd  ^®  ^®  liable  in  either  capacity.  But  he  is  not  liable  in 
until  he  has  both  ;  hcuce,  the  question  is  an  important  one  to  his 
executor.  Sureties  on  the  respective  bonds.  The  law  in  such 
case  is  announced  to  be,  that  he  is  not  liable  on  the  guardianship 
bond  until  he  has  made  final  settlement  of  his  administration 
If  he  has  paid  accouut.^  Where,  in  such  case,  the  guardian  has 
dUn^in^exTess  P^^d  o'^t  ^^T  the  support  of  his  Ward  more  than  he  re- 
takMcredit^*  ccivcd  as  guardian,  it  was  held  that  the  excess  should 
executor.  be  Credited  on  his  executor's  account,  as  paid  over  to 
himself  as  guardian ;  ^  and  so  if  he  charge  himself  as  guardian 
with  the  share  due  to  his  ward  as  legatee,  the  liability  as  executor 
is  thereby  extinguished.^  If  he  fail  to  charge  himself  as  guar- 
diau,  it  is  a  breach  of  the  guardian's  bond.^  So  where  a  guardian 
succeeds  himself  in  a  new  fiduciary  relation,  if  he  is  clearly  en* 
If  one  succeed  titled  to  the  trust  fund  in  the  new  relation,  he  may 
Siw'tiust^r^u-    ^^^^^  *^  ^  hold  it,  and  if  he  does  so  by  some  aflirma- 

tion,hemav  i\yQ  uuequivocal  act,  he  will  from  that  time  be  re- 
elect to  hold  in  '  ^  ' 

the  new  capa^    quircd  to  accouut  in  his  new  trust  relation.^    But  if 
the  fiduciary  be  insolvent,  he  cannot  transfer  his  mere 

But  if  the  fidu-    '     i   %  .     ■»  •  «.       xi»  ir»  At 

ciary  be  insoi-  mdebtcduess  m  one  capacity  to  himself  m  another 
shift'hujlni"^*  Capacity,  so  as  to  exonerate  his  sureties  in  one,  and 
as  to^affeSiSs  *hrow  the  burdcu  upon  those  in  the  other  capacity, 
bondsmen.  To  make  the  transfer  valid,  it  must  in  such  case  con- 
sist of  substantial  assets.^  If  the  guardian  makes  default,  he 
and  his  sureties  are  liable  on  his  guardianship  bond,  because  it 
was  the  guardian's  duty  to  collect  from  the  administrator,  the 
same  being  collectible,  and  his  neglect  to  do  so  is  a  breach  of 
the  bond ;  and  although  the  ward  might  collect  the  debt  from  the 

1  HaU  V.  Cashing,  9  Pickering,  395,         «  State  v,  Tunnell,  5  Earring.  94. 
409,  approved  in  Conkej  v,  Dickinson,         *  Tittmann  v.  Green,  108  Mo.  22,  S3 ; 

IS  Mete.  (Maas.)  51,53.  State  v.  Branch,  112  Mo.  661,  668;  Har* 

3  Mattoon    v.  Cowing,  13  Gray,  387,  rison  v.  Ward,  3  Der.  417;   Potter   v. 

390.  Ogden,  136  N.  T.  384. 

*  Crenshaw  v,  Crenshaw,  4  Rich.  £q.         ^  Tittmann  v.  Green,  supra ;  Gflmer  v. 

14;   Simkins  v.  Cobb,  2  Bailey,  60,64;  Baker,  24    W.    Va.    72,    92;   Smith   « 

Johnson  v.  Johnson,  2  HiU  Ch.  277,  284;  Gregory,  26  Gratt.  248. 
Myers  v.  Wade,  6  Kand.  444,  447 ;  Alston 
V.  Mnnford,  1  Brock.  266,  277. 
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sureties  of  the  administrator,  yet  she  has  her  election  to  sue  either 
set  of  sureties,  or  both ;  and  the  guardian's  sureties  will  be  sub- 
rogated to  the  ward's  rights  and  pursue  any  equities  they  may 
have  against  the  administrator's  sureties.^  Nor  can  a  guardian 
charge  or  be  allowed  for  counsel  fees  paid  for  assis-  cannot  charge 
tance  and  advice  as  guardian,  when  he  has  already  been  [nXubu*  ^^ 
allowed  for  professional  advice  to  him  as  executor,  capacity, 
and  the  situation  of  the  estate  calls  for  no  additional  or  distinct 
and  independent  employment  of  counsel  for  the  guardian.^ 

A  guardian-,  who  is  also  one  of  the  executors  of  the  estate  of 
the  ward's  deceased  father,  should  be  careful  to  avoid  commingling 
the  funds  of  his  ward  with  those  of  the  estate ;  and  if  Execator,  who 
he  has  allowed  such  commingling,  and  his  accounts  di^^sCuid 
as  guardian  are  confused  with  those  as  executor,  the  ^i^jJ^^P 
court  is  warranted  in  finding  that  the  minor  heirs  had  separate. 
been  supported  from  the  funds  of  the  estate,  and  that  insurance 
money  collected  for  the  wards  had  been, kept  intact  for  their  use.^ 

If  a  question  of  fraud  arises  as  an  incident  to  the   ^ 

.         .    .      1       -1  I.     1      -Tfc     1  y^  Court  must  try 

accountmg,  it  is  the  duty  of  the  Probate  Court  to  try  aaestions  of 
it,  in  the  same  manner  as  any  other  question  of  fact.* 

§  103.    "What  the  Guardian  la  liable  for  In  hia  Final  Accoontliig. 
—  The  guardian  should  charge  himself  for  all  the  estate  of  the 
ward  that  came  to  his  hands  at  any  time,  whether  ^^^^^^  ,^ 
inventoried  or  not,  in  so  far  as  he  has  not  already  liaWeforaH 

*'     estate  of  his 

accounted  for  the  same ;  and  is  liable  for  all  estate  of  ward  that 
his  ward,  that  he  might  have  collected  or  reduced  to  to  have  oo^, 
possession  by  the  exercise  of  proper  diligence  and  ^*^  ^  ^"^• 
prudence.^  Thus  he  is  responsible  for  estate  of  his  ward  that 
came  to  him,  though  from  another  State,^  for  the  nominal  value 
of  debts  which  it  was  his  duty  to  collect,  unless  he  shows,  at  the 
final  accounting,  that  they  were  not  collectible  at  the  time  when 
they  ought  to  have  been  collected.^  He  is  liable  on  his  bond  for 
the  amount  which  he  ought  to  have  collected  for  his  ward  in  money, 
but  for  which  he  took  his  own  bond  instead ;  ^  and  for  the  loss  of 

^  Harria  v,  Harrison,  78  N.  C.  202.  *  McDonald  v.  Meadows,  1  Mete.  (Ky.) 

>  Withers  v.  Withers,  4  La.  134.  507. 

•  Hill  V.  Smith,  8  Wash.  330.  ^  Seigler  v.  Seigler,  7  S.  C.  317,  324; 
«  Wade  V,  Lobdel,  4  Cosh.  510.  Coggins  v.  Flythe,  113  N.  C.  102, 114. 

*  As   to   the   liability   incurred   and         >  State  v,  Womack,  72  N.  C.  397. 
degree  of    diligence   and  prudence   re- 
quired of  guardians,  see  ante,  §§  60-67. 
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a  legacy  to  his  ward  directly  attributable  to  his  want  of  business 
judgment.^  So  the  guardian  is  liable  for  the  difference  between 
the  reasonable  rent  of  his  ward's  property  and  the  reasonable  value 
of  necessary  improvements  made  by  him ;  ^  and  where  he  allows 
the  administrator  of  an  estate,  in  which  his  ward  was  interested, 
to  take  charge  of  the  real  estate,  he  is  liable  to  his  ward  for  the 
rents,  not  used  by  the  administrator  in  the  payment  of  debts,  up 
to  the  time  the  land  was  sold  to  pay  decedent's  debts.' 

Failure  on  the  part  of  a  guardian  to  charge  himself  with  the 
Failure  to  receipt  of  money  belonging  to  his  ward,  or  to  make 
Sdth^oney*"  any  disclosurc  of  the  fact  of  his  having  received  it,  in 
his  ward^***  his  report  or  accounting  to  the  court,  constitutes  a 
convewion.  conversion  of  the  fund  to  his  own  use,  for  which  he  is 
liable  on  his  bond.^  So  the  guardian  is  liable  on  his  bond  for  the 
I  •  h-r  f  price  of  land  of  his  ward  sold  by  him  for  payment  of 
price ofiand  which  he  acccptcd  his  own  indebtedness  to  the  pur- 
be  too?  Ms  chaser  ;  ^  and  for  the  full  amount  of  all  debts  due  the 
SS  '^^$^'  ward  from  third  persons,  in  discharge  of  which  he 
™e"*'  accepted  his  own  indebtedness.®    The  conversion  of 

trust  funds  by  a   guardian,  as,  for  instance,  using  his  ward's 

.  money  in  his  own  business  and  the  like,  is  made  a 

fnndB  \a  a  penal  offencc  by  statute  in  some  States,  and  punished 
«ony-  ijjjg  grand  larceny  J      But  the  omission  by  inadver- 

tence or  mistake  to  charge  himself  with  an  amount  collected  for 
the  ward,  not  made  with  the  intention  to  defraud  or  injure  him, 
and  where  the  guardian  gains  no  pecuniary  advantage  thereby, 
constitutes  neither  actual  nor  constructive  fraud.' 

Where  a  guardian  has,  under  authority  of  court,  bid  in 
property  sold  under  a  deed  of  trust  in  favor  of  the  ward,  and 
Mortga^inff  taken  the  title  in  his  own  name,  and  afterwards  mort* 
JJIJ^j^  ^Jj'  gages  such  property  to  secure  his  individual  indebted- 
18  devastovit  ness,  hc  commits  waste,  for  which  he  and  his  sureties 
are  liable  on  the  guardianship  bond.' 

1  Stotthoff  V.  Beed,  32  N.  J.  Eq.  213;  265  ;  PfeifFer  v.  Koapp,  17  Fla.  144,  154; 

Fierce  v.  Prescott,  128  Mass.  140,  145.  Manning  v.  Manning,  61  Ga.  137,  140. 

^  Taylor  V.  Calrert,  37  N.  £.  (Ind.  Sap.)         7  go,  for  instance,  in  Minnesota :   St. 

531.  189],  §  6403;  Missoori :   Rev.  St.  1889, 

s  Coggins  17.  Flythe,  1 13  N.  C.  102.  §  3555 ;  New  York :  Pen.  Code,  §  541. 

^  Asher  v.  State,  88  Ind.  215, 219.  ^  Pnrslow  v,  Brone,  43  Kans.  175. 

*  Heflin  v.  Bevis,  82  Ind«  388.  *  State  v.  Tittmann,  54  Mo.  App.  490, 

*  Baaghn  o.  Shackleford,  48  Mias.  255,  495 ;  8.  o.  35  S.  W.  579. 
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The  theory  upon  which  guardians  are  held  liable  for  interest 
payable  to  their  wards  has  been  fully  discussed  in  connection  with 
the  guardian's  duties  in  the  management  of  his  ward's  estate.^ 
In  the  absence  of  evidence  to  the  contrary,  the  pre-  ^         ,.    . 

•"  ^  Presumption  is 

sumption  is  that  the  guardian  could  have  loaned  the  that  the  par- 
ward's  money  ;  and  where  the  receipts  were  always  in  have  loaned 
excess  of  the  expenditures  he  will  be  held  liable  for  *^"'  ^^^^y* 
interest ;  ^  and  so  the  guardian  is  liable  for  interest,  where  she  is 
allowed  compensation  for  the  ward's  support.^    The  Burden  of 
burden  is  on  the  guardian  to  show,  that  it  was  imprac-  §uS'to°  £w^ 
ticable  for  him  to  safely  loan  out  the  funds  of  his  the  contrary. 
ward  in  the  manner  required  by  the  statute;*  but  courts  will 
take  judicial  notice  of  the  history  of  a  State  when  in 
a  condition  of  very  great  pecuniary  embarrassment  and  judicial  knowi. 
insolvency,  so  that  it  may  have  been  impracticable  for  em^rraTsment 
a  guardian  to  make  a  safe  loan  of  a  large  sum  of  ^"™«^*^' 
money,  without  some  delay,  after  its  receipt,^  and  he  cannot  be 
charged  with  interest  on  the  surplus  funds  in  hand  not  loaned 
out,  unless  he  is  shown  to  have  been  guilty  of  culpable  negligence 
in  not  lending  them  out.^    And  the  annual  settle-  Approval  of 
ments  approved  by  the  court  are  prima  facie  evidence  ^rna/acie 
that  the  guardian  has  satisfactorily  accounted  for  the  ^nev^wSd* 
failure  to  loan  his  ward's  money  J  "o*  ^  loaned. 

It  appears  from  what  has  already  been  stated  in  connection 
with  the  guardian's  duty  in  the  investment   of  his  ^ 
ward's  funds  ®  that  he  is  liable  for  the  loss  of  the  fund   liable  for  loss 
if  due  to  his  negligence  and  inadvertence ;  the  guar-  through  his 
dian's  account  may  be  charged  with  such  loss  by  the  °*«^**^"*^®- 
Supreme  Court  of  Probate  on  appeal  from  the  Court  of  Probate.* 

Where  the  guardian  has  failed  in  his  accounting  to  charge  him- 
self with  rent  due  his  ward,  which  had  been  agreed  by  Rente  may  be 
the  parties  in  interest  to  be  ofiFset  against  an  item  for  Jhar^e**Sr^'"' 
the  keeping  of  the  ward,  both  items  should  be  stricken  "apport. 
from  the  account.^^ 

^  Ante,  §  67.  *  Ashley  v.  Aiaitin,  supra. 

>  Stayer  v.  Morris,  39  HI.  App.  382,  ?  Thompson  v.  Thompson,  92  Ala.  545, 

386.  549. 

<  Jacobia  v.  Terry,  92  Mich.  275.  ^  Ante,  §  63. 

*  Brand  v.  Abbott,  42  Ala.  499,  501 ;  *  Kimball  v,  Perkins,  130  Mass.  141, 
Thompson   v,  Thompson,  92    Ala.  545,  143. 

649.  ^  Henning  v,  Eldridge,  88  HL  App. 

*  Ashley  v.  Martin,  50  Ala.  537,  540.       551. 
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If  the  guardian  has  failed  to  collect  a  pension,  which  his  sue- 
Not  chargeable  oessoF  may  collect,  he  should  not  be  charged  with 
with  pension     the  uncollectcd  amounti^  nor  should  he  be  charged 

which  suoces-  ° 

Bor  may  with  the  uncollected  amount  of  pension  in  the  hands 

oollecta 

of  the  government  at  the  time  of  his  ward's  death.^ 
Joint  guardians  are  not  jointly  nor  severally  liable  for  money 
that  has  come  to  the  hands  of  any  one  of  them,  unless  they  are 
Joint  ffuar-       chargeable  with  negligence.    Hence,  where  joint  guar- 


dUns  liable  diaus  in  affluent  circumstances,  and  in  good  repute, 

severally  for  .  j.     i 

property  re-  apportion  the  custody  and  management  of  the  prop- 

ceived  by  each 


erty  to  suit  the  capacity  and  qualifications  of  each, 
but  without  surrendering  the  right  of  each  to  intermeddle  with 
the  whole,  each  is  chargeable  with  no  more  than  he  received,  un- 
less he  stood  supinely  by  while  his  co-guardian  was  manifestly 
impairing  the  estate.' 

§  104.  Credits  for  Support  and  Bdncation  of  Wards.  —  The  law 
regulating  the  duties  and  powers  of  guardians  in  respect  of  the  sup- 
port and  education  of  their  wards  is  discussed  in  a  former  chapter.* 
^^    „  It  appears  from  what  is  stated  there,  that  where  the 

No  allowance  '^^  ,  .  . 

for  support  to  father  is  able  to  maintain  and  educate  his  child  out  of 
ward  have  his  owu  mcaus,  there  will  be  no  allowance  to  the 
father  living,  g^^rdiau  f or  such  purposc ;  hence,  where  a  father  has 
property  of  his  infant  child  in  possession,  and  has  not,  during  his 
lifetime,  applied  to  the  court  to  appropriate  the  child's  property 
for  its  education  or  support,  nor  made  any  charges  to  the  child,  his 
estate  will  be  allowed  nothing  for  such  support  without  the  clearest 
unless  there  u  proof  that  justicc  requires  it.^  To  justify  the  allow- 
that  effe'ctV  *^^®  ^^  Credits  in  the  guardian's  settlement  for  expen- 
the  court.  diturcs  in  the  maintenance  of  a  ward  who  has  parents 
living,  there  must  be  a  preceding  order  of  the  court  having  juris- 
diction allowing  the  expenditure.^    But  where  neither  the  mother, 

^  Mattox  V.  Patterson,  60  Iowa,  434,  35  Tex.  565,  576;   Welch  v.  Bonis,  29 

437.  Iowa,  186. 

^  Mattox  V.  Patterson,  supra.  Similarly,  if  ward  be  supported  hj  a 

*  Jones'  Appeal,  8  Watts  &  S.  143,  brother,  who  has  demanded  no  compensa- 
147.  tion,  the   guardian  will  not  be  allowed 

*  Ante,  §§  47-51  incl.    See  also   §9,  credit   for   volnntary  payment   to   such 
treating  of  the  duties  of  parents  in  this  brother :  In  re  Eschrich,  85  Cal.  98,  100. 
respect.  *  Darter  v.  Speirs,  61  Miss.  148 ;  Ex 

^  Eyans  v.  Pearce,  15  Gratt.513 ;  Grif-  parte  George,  63  Miss.  143,  holding,  under 

fith  V.  Bird,  22  Gratt.  73,  80 ;  Stigler  v.  a  statute  requiring  such  order  of  court, 

Stigler,  77  Va.  163 ;  Walker  v.  Crowder,  that  the  Chancery  Court  cannot  allow  such 

2  Ired.  £q.  478,  487 ;  Buckly  v,  Howard,  expenditures,  even  though  it  be  shown 
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having  remarried  after  the  father's  death,  nor  the  step-  in  some  states 
father,  is  liable  for  a  minor's  maintenance,  it  is  held  on  fuuVroof  of 
in  some  States  that  a  guardian  may  be  allowed  for  Sg^IuchMdw' 
necessary  expenses  incurred  in  the  support  and  edu- 
cation of  a  minor  ward,  though  no  previous  order  has  been  made 
therefor  by  the  court ;  and  this  whether  the  expenses  were  previ- 
ous or  subsequent  to  the  appointment.^     But  the  guardian  is  not 
entitled  to  credit  for  such  expenditures  unless  he  show  that  the 
ward  had  no  parents  able  to  provide  therefor,  or  were  unwilling 
to  do  so  ;^  nor  where  the  guardian  has  placed  himself  in  loco  par- 
entis to  his  ward,  treating  her  as  one  of  his  family .•  Gnardun  may 
A  guardian  who  is  a  merchant  may,  if  he  acts  in  good  Juries  out*o?" 
faith,  supply  the  necessary  wants  of  his  ward  from  his  **"  ^^^  •*<>"• 
own  store,  charging  a  reasonable  profit  thereon>    A  guardian 
should  not  be  allowed   compensation  for  boarding,  no  credit  for 
clothing,  and  tuition,  if  the  ward's  services  equalled  or  «<».PP<>rt,  if 

°'  '  ^  minor  render 

exceeded  their  value ;  *  but  may  be  allowed  for  board-  services, 
ing  his  ward,  and  a  reasonable  compensation  for  furnishing  him 
a  horse,  if  it  was  needed  and  proper  for  the  use  of  the  ward, 
unless  gratuitously  supplied.^ 

A  guardian  cannot  receive  credit  in  his  accounting  for  the  ad- 
vance of  money  to  his  ward,  to  set  him  up  in  business.  No  credit  for 
or  for  other  purposes,  without  applying  to  the  court  Mt°*p^^rf  S 
for  leave ;  ^  but  the  previous  allowance  by  the  court  is  *>'"»^«"J 
in  some  States  to  be  inferred  from  the  approval  of  an-  b^^n^^*^ 
nual  accounts  by  the  Probate  Court.^    And,  as  has  be  inferred 

from  approval 

been  previously  remarked,^  if  the  guardian  has  done  of  accoant. 
that,  which  the  Chancellor  would  certainly  have  directed  if  ap- 
plied to  beforehand,  there  seems  to  be  no  good  reason  c^dit  allowed 
why  the  guardian  should  be  made  to  forfeit  his  claim  goXfticts  m 
to  an  allowance  for  necessary,  proper,  and  economical  IJ*"]i*°^"f,* 
disbursements  for  the  benefit  of  his  ward,  on  the  to  make  the 

An!  Ay 

ground  merely  that  he  had  made  them  without  asking 

that  the  expenditures  were  entirelj  proper,         *  Moore  v.  Shields,  69  N.  C.  50. 
and  that  snch  order  would  have  been  niade         *  Kidd  v.  Guibar,  63  Mo.  342,  344. 
if  asked  for,  withoat  a  preceding  order.  *  Owen  t;.  Peebles,  42  Ala.  338, 344. 

1  Matter  of  Besondy,  32  Minn.  385,         ^  Shaw  v.  Coble,  63  N.  C.  377 ;  Mells, 

887;  Matter  of  Bostwick,  4  Johns.  Ch.  in  re,  64  Iowa,  391. 
100, 102;  Bond  v.  Lockwood,  33  BL  212,         *  Cook  v.  Bainey.  61  Ga.452 ;  Bolfe  n 

223.  Bolfe,  15  Ga.  451,  457. 

>  State  V.  Boche,  94  Ind.  372, 378.  »  AnU,  §  50. 

*  See,  as  to  persons  in  loeoparentiSf  anU, 
1 13. 
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the  preyions  direction  of  the  Chancellor.  But  in  such  case  his  dis- 
bursements should  be  rigidly  scrutinized,  and  only  such  be  allowed 
which  the  judge,  exercising  a  sound  and  prudent  discretion, 
would  have  directed.^  A  grandmother  in  humble  circumstances, 
guardian  of  an  infant  having  a  separate  estate,  was  allowed  to 
offset  her  reasonable  charges  for  maintaining  and  educating  her 
ward  against  the  claim  of  the  ward's  heirs  for.  the  money  be- 
longing to  the  ward,  although  the  guardian  had  neither  charged 
herself  with  said  money,  nor  taken  credit  for  such  support  and 
education,  no  evidence  appearing  that  she  took  her  grandchild  in 
loco  parentis,^ 

Under  a  statute  requiring  the  court,  where  it  appears  that  the 
profits  of  an  orphan's  estate  are  not  sufficient  for  his  education 
Binding  ward  and  maintenance,  to  bind  out  such  orphan  for  the 
to  K  Mi»^  whole  or  such  part  of  his  minority  as  may  be  deemed 
to  the  court  jyest^  it  was  held  that  in  such  case  it  is  the  duty  of  the 
guardian  to  report  such  fact  promptly  to  the  court,  and  to  ab- 
stain from  paying  out  anything  to  the  use  of  the  ward  until  the 
court  has  failed  or  refused  to  bind  him  out,  except  for  mere  neces- 
saries ;  but  for  disbursements  for  necessaries  before  appointment 
as  guardian,  he  should  be  allowed  credit  in  his  accounting.^  But 
it  is  not  necessary  that  the  guardian  should  make  a  specific  report 
in  such  case  ;  it  is  enough  that  the  condition  of  the  estate  appear 
from  the  general  return.* 

§  105.  Credits  for  Disbursemente  in  the  Management  of  the 
BBtate.  —  The  guardian  is  entitled  to  be  reimbursed  for  costs  and 
^. ,  counsel  fees  paid  by  him  for  professional  advice,  and 

Disbnrsements  .  -i  i   i.      t  .      .       ,  ■••     . 

for  legal  ad-      for  prosecutmg  and  defendmg  suits  m  the  ward  s  mter- 

vice  allowable.         ,  .      ,i       ■■      ...       j.    ^       •  ^  ai_  j* 

est  necessary  m  the  legitimate  business  of  the  ward  s 
estate ;  ^  but  before  the  allowance  can  be  made,  it  must  appear 
if  paid  in  good  *^^*  *^®  Compensation  was  reasonable  and  proper,®  in 
faith.  a  suit  prosecuted  in  good  faith,  on  competent  advice,^ 


^  Withers  v,  Hickman,  6  B.  Mon. 
292,  295. 

3  LafFerty's  Estate,  147  Pa.  St.  283. 

<  Rolfe  V.  Bolfe,  15  Ga.  451,  456; 
Smith  V.  Hillj,  29  Ga.  582. 

«  Rolf  V.  Rolf,  20  Ga.  325,  327. 

*  McEhennej's  Appeal,  46  Pa.  St.  347, 
349 ;  Ashley  v.  Martin,  50  Ala.  537,  545 ; 
Brown  v.  Mnllins,  24   Miss.  204,  207; 


Mc Williams  v.  McWiUiams,  15  La.  An. 
88 ;  Royston  v.  Rojston,  29  Ga.  82,  101. 

*  Holcomh  V.  Holcomb,  13  N.  J.  Eq. 
415;  Alexander  v.  Alexander,  8  Ala.  796, 
799.  Bat  it  was  held,  in  this  case,  on  a 
motion  to  that  effect,  that  the  ChanceUor 
maj  detennine  the  value  of  counsel  fees 
in  bis  own  court :  p.  806. 

7  Smith  V.  Bean,  8  N.  H.  15,  19; 
Mathes  v.  Bennet,  21  N.  H.  204,  217. 
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and  that  it  has  been  actually  paid.^    The  right  to  have  credit  for 
counsel  fees  allowed  extends  to  the  fees  paid  to  coun-  Extending  to 
sel  for  preparing  the  final  settlement,  or  stating  the  SJking^fiiS 
account,  and  for  advice,  if  there  be  any  diflSculty  con-  »e"iement 
nected  with  it,^  as  well  as  for  defending  the  guardian  on  final 
accounting,  if  the  account  is  unjustly  assailed ;  ^  but  not  if  the 
controversy  was  in  great  measure  occasioned  by  the  guardian's 
fault.*    So  in  respect  of  expenses  incurred  in  resisting  the  appli- 
cation of  an  insane  person  for  revocation  of  guardianship  on  the 
ground  of  restoration  to  sanity  ;  these  are  to  be  allowed  if  incurred 
in  good  faith,  and  when  there  is  reasonable  doubt  as  to  the  ward*s 
condition.®    The  court  has  no  power  to  allow  a  guardian  attor- 
ney's fees  for  prosecuting  against  his  ward  an  unfounded  claim.^ 
The  question,  whether  the  employment  of  counsel  was  ^^^^^ ,-,  ^^^^ 
a  reasonable  and  proper  exercise  of  the  guardian's  dis-  the  criterion  to 
cretion,  is  not  determined  by  the  t<est  of  success  or  sonabieness of 
failure  ;  but  whether  a  prudent  man  would,  under  all  menul^coun- 
the  circumstances,  have  judged  the  expenditure  a  ^^' 
proper  or  necessary  one  in  the  interest  of  the  ward  J    But  if  the 
proof  shows  that  counsel  was  employed,  ndt  to  aid  the  guardian 
in  making  a  fair  settlement,  but  for  services  personal  to  the 
guardian,  or  to  cover  up  a  fraud,  the  fees  paid  the  counsel  should 
not  be  allowed.® 

It  was  held  in  New  York  that  a  guardian  cannot  charge  for 
services  rendered  to  his  ward  as  attorney  and  coun-  in  New  York, 
seller  at  law.^    But  a  guardian  was  allowed  compen- 

.         .  .  .         #.        Payment  for 

sation  for  his  own  services  m  procurmg  a  pension  for  guardian's  per- 

J.-1  J  ^  V  .  1  xi        Bonal  services. 

the  ward,  so  far  as  such  services  were  such  as  the 

pensioner  would  himself  have  done  if  able.^^     The    statutory 


^  ModaweU  v.  Holmes,  40  Ala.  391, 
405,  referring  to  Bates  v.  Vary,  40  Ala. 
421,  441. 

2  State  V.  Foy,  65  N.  C.  265,  274; 
Matter  of  HoUingsworth,  45  La.  An.  134, 
146. 

•  State  V.  Foy,  tupra;  Voessing  v. 
Voessing,  4  Redf .  360,  368 ;  Dearborn  v. 
Fatton,  64N.  H.  568;  Coggins  v.  Flythe, 
113  N.C.  102,  115. 

4  Blake  v.  Pegram,  109  Mass.  541, 558 ; 
Rawson  v.  Corbett,  150  111.  466,  478; 
Steyer  v.  Morris,  39  111.  App.  382. 

*  Palmer  v.  Palmer,  88  N.  H.  418. 


*  Smyth  V.  Lampkin,  62  Tex.  242. 
7  Caldwell  V.  Yonng,  21  Tex.  800. 

*  Johnston  v.  Haynes,  68  N.  C.  509, 
512,  and  see  cases  supra. 

*  The  decision  seems  to  rest  npon  a 
provision  of  statnte.  The  reasoning  is 
not  reported ;  bnt  the  syllabns  recites,  that 
"  neither  an  order  of  a  surrogate,  before 
the  services  are  rendered,  directing  the 
performance  thereof,  and  fixing  the  extra 
compensation,  nor  an  order  ratifying  and 
allowing  it,  will  legalize  the  charge: 
Morgan  v.  Hannas,  49  N.  Y.  667. 

^  Soathwick  v,  Evans,  17  R.  I.  198. 
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lien  given  in  Colorado  to  attorneys  and  counsellors  at  law, 
upon  money  or  property  in  their  hands,  or  judgments  obtained  by 

them,  extends  to  judgments  which  become  parts  of 
trust  estates,  and  may  be  enforced  directly  against 
such  trust  estate,  without  first  obtaining  judgments  against  the 
guardians.' 

Counsel  fees  are  not  to  be  allowed  a  guardian,  which  he  paid 
under  a  contract  of  retainer  for  himself  and  co-tenants  in  common, 
to  support  the  interest  of  himself  and  co-heirs,  the  payment  being 
made  in  part  by  the  accounts  due  by  the  counsel  to  the  ancestor ; 
nor  when  such  contract  was  entered  into  before  the  guardian's  ap- 
pointment as  such,  and  when  the  minors'  interests  were  represented 
by  the  ancestor's  administrator ;  nor  for  the  appointment  of  coun- 
sel to  represent  the  minors  in  the  final  settlement  of  the  ancestor's 
estate,  not  necessary  to  protect  the  interest  of  the  wards.^ 

The  estates  of  minors  are  self-evidently  subject  to  all  liabilities 
properly  incurred  in  the  course,  of  the  guardian's  judicious  man- 
agement of  it.^  While  the  law  may  forbid  compensation  for  the 
guardian's  personal  services,  in  excess  of  the  fixed  rate  of  com- 
missions, yet  he  is  entitled  to  credit  for  all  proper  expenses  in- 
curred by  the  employment  of  a  clerk  or  agent,  where,  from  the 
nature  or  situation  of  the  property,  it  was  beneficial  to  subject  it 
to  the  extra  expense.^ 

So  a  guardian,  though  it  is  advisable  that  he  should,  whenever 
practicable,  act  under  the  direction  of  the  court  in  discharging 
incumbrances  on  the  lands  of  the  minor,  yet  he  may,  without  the 
direction  of  the  court,  pay  a  deed  of  trust  or  mortgage  upon  the 
land  which,  if  unredeemed,  would  probably  destroy  the  ward's 
A  debt  due  the  interest.^  And  where  a  lunatic  is  indebted  to  his 
ffe*IraTd  may  Committee  (for  a  debt  accrued  prior  to  the  commit- 
be  included,  jec's  appointment)  it  is  proper  to  include  such  debt 
in  the  settlement  of  accounts.^  So  where  the  guardian  has 
charged  himself  with  the  collection  of  rents  for  his  ward,  and  a 
part  of  such  rents  were  not  paid  in  money,  but  by  deducting  from 

1  Fillmore  v.  Wells,  10  Colo.  228,  231.  *  Wright  v.  Comley,  14  HL  App.  551, 

*  Chapline  v.  Moore,  7  T.  B.  Mon.  150,  658 ;  Cheney  v.  Roodhonse,  185  Hi  257, 
163,  164,  167.  264. 

s  Owens  V.  Mitchell,  88  Tex.  588.  *  "For  how  else  was  the  committee 

*  Vanderheyden  v.  Vanderhejden,  2  to  proceedl "  Carter  v.  Edmonds,  80  Va. 
Paige,  287,  referring   to  McWhorter  o.    58,61. 

Benson,  1  Hopk.  Ch.  28, 84. 
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the  amount  due  by  the  tenant  an  amount  due  to  the  tenant  by  the 
ward,  such  amount  should  be  credited  to  the  guardian.^ 

A  testamentary  guardian  residing  in  another  State  is  entitled  to 
credit  for  the  expenses  of  removing  the  ward  to  his  Expenae  for  re- 
own  domicil,  although  the  court  had  inade  no  order  JJ^^^^^^gJ^t^ 
for  such  expenses.*    It  seems  to  be  reasonable  and  to  another 
proper  that  a  guardian,  who  advances  his  own  money 
for  necessary  expenses  of  his  ward,  should  be  entitled  iS^JT^-Jnt. 
to  interest  thereon,^  although  the  general  policy  of  *>y  guardian. 
the  law  is  adverse  to  the  allowance  of  interest,  either  to  an  agent 
or  trustee,  for  advances  made.^    So  the  payment  of  interest  and 
principal,  to  keep  down  an  incumbrance  of  the  ward's  estate,  and 
also  for  taxes,  should  be  allowed,  although  made  without  order  of 
court.^ 

Where  the  guardian  refuses  to  deliver  property  to  her  ward, 
for  the  purchase  price  of  which  she  asks  credit  in  her  credit  dieal- 
account,  the  credit  should  be  disallowed.^  ^  uT^hase^of 

A  guardian,  who,  with  the    consent  of  his  ward  ardciw  not 
when  of  age,  extended  the  time  of  payment  of    a 
security  in  his  hands  belonging  to  the  ward,  and  agreed  in  good 
faith  to  pay  a  charge  of  ten  per  cent  for  the  guaranty  of  a  third 
person,  will  be  allowed  said  charge  of  ten  per  cent  in  the  settle- 
ment of  his  account' 

§  106.    Compensation  for  Quardians'  Bervioes. — Like  executors, 

administrators,  and  other  trustees,  guardians  are  not  Guardians  not 
allowed  compensation,  in  England,  for  their  services,  ^ngj^oll^at*™" 
either  at  law  or  in  equity.*     But  *'  the  state  of  our  common  law. 
country,  and  the  habits  of  our  people,  are  so  different  as  to  have 
induced  the  legislatures  of  nearly  all  the  States  to  introduce  pro- 
visions by  statute  for  competent  remuneration  to  those  to  whom 
the  law  commits  the  charge  and  care  of  the  estates  of  infants  and 
deceased  persons."  ^    Hence,  from  the  earliest  times,  courts  have 
been  empowered  and  directed  to  allow  guardians,  hav-   otherwise  in 
ing  faithfully  discharged  the  trust  imposed  upon  them,  *}»«  United 
and  prudently  managed  the  estates  of  their  wards,  such 

1  Brewer  v.  Ernest,  81   Ala.  435,  439 ;  *  Wright  v,  Comley,  14  IlL  App.  551. 

to  similar  effect:   McNeil  o.  Hodges,  83  *  Pierce  v.  Prescott,  128  Mass.  140, 148. 

N.  C.  504.  ^  Bnmham  v.  Balling,  18  N.  J.  Eq. 

3  Cummins  i^.  Cnmmins,  29  HI.  452.  132. 

*  Hayward  v,  Ellis,  13  Piekeriog,  272,  ^  Woemer  on  Adm.  §  524. 

278.  *  Per  Rnffin,  Ch.  J.,  in  Boyd  v.  Haw- 

«  EvartB  V.  Nason,  11  Vt.  122,  128.  kins,  2  Der.  Eq.  329, 334. 

23 
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compensation  as  to  the  court  may  seem  reasonable  and  just. 
Com  nsation  ^^  many  States  the  discretion  of  the  court  is  unlim- 
in  discretion  of  ited  in  this  rcspcct  by  any  express  language  of  the 

statute,  among  which  we  may  name  Arizona,^  Arkan- 
sas,* California,*  Idaho,*  Illinois,*  lowa,^  Kansas,^  Kentucky,® 
Massachusetts,^  Michigan,^^  Missouri,^^  Montana,^  New  Hamp- 
shire,^* Rhode  Island,^*  Tennessee,^*  Utah,^®  Washington,^^  Wis- 
consin,^* Wyoming,^^  and  probably  other  States.  In  Colorado  the 
court  is  not  allowed  to  fix  the  compensation  at  a  rate  exceeding 
that  allowed  to  executors  and  administrators.^  In  Georgia  ^i  and 
South  Carolina^  the  allowance  is  to  be  the  same  as  for  executors 
Fixed  by  sut-  ^^^  administrators.^  In  Alabama  ^  the  compensation 
u^«  is  fixed  by  statute  at  an  allowance  of  a  commission 

of  2^  per  cent  on  the  disbursements,  and  2^  per  cent  on  receipts, 
special  extra  services  to  be  allowed  for,  if  just ;  but  such  extra 
services,  as  well  as  all  expenses,  are  to  be  allowed  only  on  an 
itemized  account  to  be  furnished  by  the  guardian  and  verified  by 
affidavit.  The  loaning  out  of  money  by  a  guardian  is  not  such 
"  extra  *'  service  as  entitles  him  to  extra  compensation  ;^  nor  is  the 
guardian  allowed  2^  per  cent  commissions  on  amounts  which  he  is 
ordered  to  disburse,  but  has  not  yet  disbursed.^  In  Louisiana 
the  tutor  is  allowed  a  commission  of  10  per  cent  on  the  annual  rev- 
enue of  the  ward's  estate,^  held  to  mean  the  net  yield  of  crops," 
or  earnings  accruing  to  the  minor  through  the  care  and  labor  of 
the  tutor,  but  not  on  amounts  derived  from  sale  or  inheri- 
tance ;  ^  payable  to  the  natural  as  well  as  the  appointed  tutor.*® 

1  Rev.  St.  1887,  §  1349.  ^^  Sanb.  &  Benyman  St.  1889,  §  3993. 

>  Sand  &  Hill's  Dig.  &  St.  1894,  §3640.  i«  Rer.  St.  1887,  §  2273. 

»  Deering's  C.  C.  Proc.  1885,  §  J776.  »  Mills'  Ann.  St.  1891,  §  2089. 

«  Rer.  St.  1887,  §  5796.  ^  Code.  1882,  §  1834;  Bnrneyi;.  Spear, 

«  St.  &  Curt.  Ann.  St.  1896,  ch.  64,  17  Ga.  223,  225. 

IT  42.                    ,  «  Rev.  St.  1894,  §  2177. 

«  McClain's  Ann.  Code,  1888,  §3447.  »  See  Rojston  c.  Royston,  29  Ga.  82, 

7  Gen.  St.  1889,  §  3241.  103 ;  Cartledge  v.  CntliS,  29  Ga.  758,  769 ; 

s  Campbell  v.  Golden,  79  Ky.  544,  546.  Booth  v.  Sineath,  2  Strobh.  £q.  31 ;  Ex 

*  Fnbl.  St.  1882,  ch.  144,  §  7.  parte  Witherspoon,  3  Rich.  £q.  13. 

^  How.  Ann.  St.  1882,  §6338;  Gott  v.  «  Code,  1887,  §  2466. 

Cnlp,  45  Mich.  265,  274.  ^  Allen  v.  Martin,  36  Ala.  330,  332; 

u  Rer.  St.  1889,  §  5334.  Neilaon  t;.  Cook,  40  Ala.  498,  512. 

^  Comp.  St.  1888,  Prob.  ch.  ziv.  §375.  ^  Allen  v.  Martin,  34  Ala.  442. 

M  Publ.  St.  1891,  ch.  177,  §  5.  «  Voorhis  Civ.  C.  1889,  Art  349. 

i«  Pnbl.  St.  1882,  ch.  168,  §  36.  **  Succession  of  Hargrove,  9  La.  505. 

^  Matlock  V.  Rice,  6  Heisk.  33, 37.  ^  Matter  of  HoUingsworth,  45  La.  An 

U  Comp.  L.  1888,  §4330.  134, 145. 

IT  1  Hill's  St  &C.  1891,  §  1151.  ^  McMichael  v.  Raonl,  14  La.  An.  307. 
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In  Maryland,^  guardians  of  minors  are  allowed  a  commission  not 
exceeding  10  per  cent  of  the  annual  income,  and  committees  of 
insane  persons  not  exceeding  10  per  cent  on  income  and  expendi- 
tures of  the  estate.  In  Texas,  a  commission  of  5  per  cent  on  all 
sums  received,  or  disbursed  in  cash,  but  not  including  the  money 
on  hand  at  the  \time  of  appointment^  In  Nebraska^  commis- 
sions are  allowed  at  the  rate  of  5  per  cent  on  f  1000  or  under ; 
2J  per  cent  on  sums  over  $1000  and  under  $5000 ;  1  per  cent  on 
all  sums  over  $5000,  and  reasonable  compensation  for  extra  ser- 
vices. And  in  New  Jersey  *  a  commission  of  7  per  cent  on  sums 
not  exceeding  $1000 ;  on  sums  exceeding  $1000  and  not  exceed- 
ing $5000,  4  per  cent ;  on  sums  over  $5000  and  uot  exceeding 
$10,000,  3  per  cent,  and  on  all  sums  exceeding  $10,000,  2  per 
cent.  If  compensation  is  directed  by  will,  it  is  deemed  to  be  in 
full  of  the  guardian's  services,  unless  he  renounce  his  legacy.* 

As  a  general  rule  courts  will  not  permit  a  trustee  to  break  in 
on  the  corpus  of  a  trust  fund,  or  sanction  expenditures 
beyond  the  income  of  the  estate ;  but  if,  from  circum-  compenMaloa 
stances  which  do  not  result  from  the  fault  of  the  JJiU)fprind- 
trustee,  there  be  no  income  or  interest  out  of  which   p*^- 
the  trustee  can  obtain  compensation,  he  may  receive  payment  out 
of  the  principal.®    The  true  principle  according  to  which  courts 
should  allow  compensation  to  guardians  is  held  to  be  to  secure 
adequate  reward  according   to  the  circumstances  of   xheorvofcom- 
the  case  ;  the  court  is  not  limited  to  the  allowance  of  pen^tion  is  to 

secure  ane- 

the  commissions  on  the  gross  income,  but  may,  where  guate  reward 

..  •  -J       11  J  J.         r  for  services. 

justice  requires  it,  allow  extra  compensation  for  per- 
sonal services  rendered,^  provided  the  whole  does  not  exceed  a 
just  compensation.^    Where  the  fund  in  the  guardian's  hands  is 
small,  the  interest  thereon  may  be  allowed  him  in  lieu  of  com- 
pensation.® 

In    New  York,    under    a    statute    authorizing    the   Court  of 
Chancery  to  make  a  reasonable  allowance  to  guardians,  execu- 

1  Publ.  Gen.  L.  1888,  Art.  93,  §  177  ;  •  Bnrney  v.  Spear,  17  Ga.  223, 225. 
Whyte  i;.  Dimmock,  55  Md.  452,  455.  t  May  t;.  May,  109  Mass.    252,  258 ; 

2  Sayles'    Civ.    St.   1888,  Art.  2698;  Bixon  v.  Homer,  2  Mete  (Mass.)  420, 422. 
Reed  i\  Timmina,  52  Tex.  84,  91.  8  Rathbun  v.  Colton,  15  Pickering,  471, 

'  Comp.  St  1891,  §  284.  485 ;  Emerson,  Appellant,  32  Me.  159. 
*  Rev.  St.  1877,  p.  776,  §  110;  Wa^         »  Mattox  i;.  Patterson,  60  Iowa,  434, 

haas  V.  Armstrong,  10  N.  J.  Eq.  263.  438. 
«  Rev.  St.  1877,  p.  776,  §111. 
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SislioL?""  ^^'  ^^^  administrators,  on  settlement  of  their 
New  York.  accounts,  for  their  services,  over  and  above  their 
expenses,  the  Chancellor,  by  general  rule,  established  the  follow- 
ing rate :  6  per  cent  on  all  sums  received  and  paid  out  (t.  e.  2J 
per  cent  for  such  sums  received,  and  2J  per  cent  for  such  sums 
paid  out)  on  sums  not  exceeding  f  1000 ;  2}  per  cent  on  any  excess 
between  $1000  and  $6000,  and  1  per  cent  for  all  above  fSOOO  ; 
and  he  held  the  committee  of  a  lunatic  to  be  within  the  equity  of 
the  statute.^  In  the  trial  of  a  case  in  the  Supreme  Court  it  was 
held  that  this  rule  of  compensation  does  not  cover  the  entire 
field  of  service  and  duty  of  the  guardian,  nor  deny  him  remunera- 
tion for  personal  services  outside  of  his  specific  trust,"  but  the 
No  compensa-  Court  of  Appeals,  in  a  later  case,  held  the  contrary, 
Mrvic^ln  ^  denying  compensation  to  an  attorney  and  counsellor- 
New  York,  at-law  for  professional  services  rendered  in  the 
affairs  of  his  ward.*  In  other  States  compensation  for  the  per- 
Secus  in  soual  scrviccs  of  the  guardian  has  been  allowed  ;  * 

other  States,      ^j^^  j^  j^r^g  y^gg^  j^^j^  ^^lj  ^j^^  Compensation  ought  to  be 

graduated  to  the  responsibility  incurred,  the  amount  of  the  estate, 
and  the  sum  of  the  labor  expended ;  and  that  even  awarding  it 
in  a  gross  sum  is  preferable  to  the  adoption  of  a  uniform  rate  in 
the  shape  of  commissions.^  And  it  was  held  in  Pennsylvania, 
that  a  guardian  is  entitled  to  compensation  for  personal  services 
rendered  to  the  ward's  estate,  notwithstanding  an  agreement 
with  the  father  of  the  wards  that  the  latter  should  collect  and 
receive  the  wards'  estate,  manage  and  invest  the  same,  and  that 
the  guardian  should  charge  no  commissions  except  on  the  trust 
funds  which  might  pass  into  his  hands  in  the  event  of  the  death 
of  the  father.^  So  a  guardian,  who  has  loaned  the  money  of  his 
ward  to  a  manufacturing  company  of  which  the  guardian  was  a 
member,  and  whose  ward  elected  to  share  in  the  profits  of  said 
company  instead  of  interest  on  his  money,  was  held  entitled  to 
compensation  (one  third  of  such  profits)  for  his  services  in  man- 
aging the  business  for  his  ward's  estate.^ 

^  Matter  of  Roberts,  3  Johns.  Ch.  42.  *  In  the  Matter  of  Harland,  5  Rawle, 

>  Morgan  v.  Morgan,  39  Barb.  20,  36,  323,  330 ;  Gott  v.  Gulp,  45  Mich.  265, 274 ; 

reviewing  cases  pro  and  con.  May  v,  Maj,  109  Mass.  252,  257 ;  Walton 

'  Morgan  v.  Hannas,  49  N.  Y.  667 ;  see  v.  Erwin,  1  Ired.  Eq.  136,  141. 
same  case,  ante,  §  105.  ^  Williams'  Appeal,  119  Pa.  St.   87, 

*  Longley  v.  Hall,  11  Pickering,  120,  90. 
124;   Emerson's   Appeal,   32    Me.   159;         7  Estate  of  Small,   144  Pa.  St.  293, 

Knowlton  v.  Bradlej,  17  N.  H.  458,  460.  297. 


§  106  COMPENSATION  FOE  GUABDIANS'   SERVICES.  357 

GommissioiiB  are  allowed  to  guardians  for  the  performance  of 
duties  imposed  on  them  by  law ;  but  for  neglect  of  no  commis- 
those  duties,  for  mismanagement  of  the  property  of  gua'diln^JL 
the  wards,  for  the  perpetration  of  positive  wrong  and  miamanaged, 
injustice,  the  law  awards  no  compensation ;  hence,  no  commissions 
are  allowable  to  one  who  has  mismanaged  the  estate.^    So  where 
one  who  has  taken  possession  of  an  estate  by  virtue  of  being 
appointed  guardian  converts  it  to  his  own  use,  and  when  called  on 
to  account  denies  the  existence  of  the  trust,  contests  the  title  of 
her  ward  and  claims  as  her  own  the  property  of  the  ward,  she 
will  not  be  entitled  to  compensation.^    So  the  failure  to  file 
periodical  accounts  as  required  by  statute  operates,  in  or  failed  to 
some  States,  to  the  forfeiture  of  compensation  to  the  ^^^^^ 
guardian,'  unless  it  is  made  to  appear  to  the  judge  that   the 
omission  was  occasioned  by  sickness  or  unavoidable  accident.^ 
But  a  Maryland  case  holds  that  where  the  guardian  has  performed 
his  duties  in  a  trust  of  considerable  duration,  except  in  the  fail- 
ure   to  pass    his  accounts    regularly,  and  who   has   answered 
promptly,  rendered  a  general  account,  and  thrown  no  obstacles  in 
the  way  of  investigation,  his  commissions  should  not  be  reduced 
for  the  failure  to  file  regular  accounts.^    So  compensation  has 
been  refused  for  taking  care  of  a  ward's  fund  which  or  uses  the 
the  guardian  himself  had  borrowed,®  or  which  has  card's  funds. 
been  employed  in   the  business    of    a  firm  of  which  he  is  a 
member ;  ^    but  where  the  annual  reports  are  made  with  strict 
punctuality  and  fairness  for  a  number  of  years,  so  that  it  might 
be  seen  at  all  times  in  what  sums  he  was  liable  to  his  wards, 
and  where  he  and  his  sureties  are  perfectly  responsible,  the  use 
of  the  wards'  funds  by  the  guardian  was  held  not  such  gross 
malfeasance  as  to  preclude  him  from  the  right  to  be  allowed 
commissions.' 

The  charges  for  compensation  may  be  made  from  time  to  time 
as  it  is  earned.^     But  it  should  be  observed  that   in  passing 

1  Reed  v,  Rybum,  23    Ark.  47,   50;  »  Magruder  w.  Damall,  6  GiU,  269, 287. 

State  9.  Richardson,  29  Mo.  App.  595,  603.         *  FarweU  v.  8teen,  46  Vt.  678,  682 ; 

^  Vaoghan  v.  Chrifltine,  3  La.  An.  328.  Barke  v.  Turner,  85  N.  C.  500,  504. 

'  So  provided  hy  statute  in  some  of  ^  Seguin's  Appeal,  103  Pa.  St.  139. 
the  States.  Trimble  v.  Dodd,  2  Tenn.  Ch.  *  Carr  v.  Askew,  94  N.  C.  194,  210. 
500, 502.  •  Buffer's  Appeal,  2  Grant's  Cas.  341| 

^  Starrett  v.  Jameson,  29  Me.  504, 507 ;  344 ;  Snavelj  v.  Harkrader,  29  Gratt.  112. 
Home  i;.  Warters,  13  Lea,  554,  558. 
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CommiMions      upon   periodical    accounts  the    investment  or  rein- 

payable  whea         '' 

earned.  Testment    of  the    fund  in    the  hands   of   the  guar- 

dian, for  the  purpose  of  producing  an  income  therefrom,  is  not 
such  a  disbursement  or  paying  out  of  the  money  as  to  entitle  the 
guardian  to  commissions  for  paying  out  Where  the  statute  or 
rule  of  court  distinguishes,  in  the  allowance  of  commissions, 
between  the  receipt  and  the  disbursement  of  funds,  the  guardian 
is  to  be  allowed,  on  the  passing  of  periodical  accounts  during  the 
existence  of  the  trust,  the  half  commission  upon  all  moneys 
received  other  than  the  principal  from  investments  made  by  him  ; 
and  also  the  half  commission  on  amounts  disbursed,  other  than 
the  investment  of  the  funds,  leaving  the  residue  of  the  commis- 
sions on  the  amount  invested  or  undisbursed  in  hands  for  future 
adjustment.^ 

Where  tlie  administration  of  the  ward's  estate  has  not  continued 
Nocommis-  during  'the  ward's  entire  minority,  full  compensation 
Biona  on  money  is  not  to  bc  made,  nor  full  commissions  allowed  on 
cesser.  the  amount  delivered  or  paid  to  the  successor.^    Nor 

can  commissions  be  allowed  to  one  holding  the  position  of  execu- 
tor and  tutor  at  the  same  time,  in  both  capacities.'  Perhaps  the 
One-half  of  rule  adopted  in  some  States,  of  allowing  one-half 
ST"rJ™°^^M   of  the  amount  of  commissions  for  the  collection  or 

for  money  paid 

to  successor.  receiving,  and  one-half  for  the  disbursement  of 
the  funds  will  prevent  injustice  in  cases  where  there  is  a  change 
in  the  office  of  guardian  without  the  fault  of  the  retiring  guar- 
dian.^ Thus,  where  the  statute  allots  two  and  a  half  per  cent 
for  receiving,  and  a  like  amount  for  paying  out  the  funds  of 
a  ward,  the  guardian  is  not  entitled  to  the  two  and  a  half  per 
cent  for  paying  out,  if  he  die  with  the  fund  in  hand,  on  the  theory 
that  he  has  not,  in  such  case,  earned  his  commission.^  The  jus- 
tice of  this  view  is  apparent  from  the  fact  that  the  payment  of 
such  fund  by  the  deceased  guardian's  administrator  must  be  made 
to  a  new  guardian  to  be  appointed,  who  is  entitled  to  his  commis- 
sion for  paying  it  out  to,  or  on  account  of,  the  ward.    But  it  is 

1  Matter  of  Kellogg,  7  Paige,  265,  267.  *  Saccession  of  Milmo,  47  La.  An.  126, 

^  Where  the  retiring  guardian  has  not  131. 
been  guilty  of  fraud  or  gross  negligence,         «  Matter  of  Roberts,  3  Johns.  Ch.  43. 
he  is  allowed  by  the  statute  of  Alabama         6  Floyd  v.  Piiester,  8  Rich.  £q.  248, 

2}4  P®^  ^^^^^  ^^  amounts  not  exceeding  251. 
$20,000,  and  I  per  cent  on  amounts  beyond 
that:  Code,  1887,  §  2466. 
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evident,  that  if  the  fund  is  paid  to  the  ward  herself  by  the 
deceased  guardian's  administrator,  if  she  be  legally  competent  to 
receive  it,  the  estate  of  the  deceased  guardian  is  entitled  to  the 
commission  for  paying  out,  because  in  such  case  the  commission 
has  been  fully  earned,  and  the  ward  receives  all  that  she  would 
have  received  if  the  guardian  had  himself  paid  over  the  fund.^ 
But  it  has  been  held  in  New  York  that  where  a  guardian  is 
allowed  to  resign  on  his  own  wish  to  be  relieved  from  q^^^j^ 
the  duties  of  his  trust,  he  should  not  only  pay  the  resigning  to 
costs  of  the  petition  aud  new  appointment,  but  also  receive  no 
transfer  the  funds  in  hand  to  his  successor  without  ®°"^*"*®'*"- 
commissions  on  the  capital  of  the  property.'    And  on  the  other 
hand,  the  rule  allowing  trustees,  on  discharging  them-  Entitled  to  full 
selves,  their  commissions,  although  they  transfer  to  the  ^"rS'l^chw)^** 
beneficiaries,  or  to  new  trustees,  the  identical  stocks  inganew 
and  securities  which  came  to  their  hands  originally,^ 
has  been  applied  to  guardians ;  so  that  a  retiring  guardian,  in 
whose  stead  the  ward,  on  reaching  the  age  of  fourteen,  chose  an- 
other guardian,  was  allowed  commissions  on  the  whole  amount  of 
the  estate  transmitted  to  the  successor.^ 

While  the  order  of  the  Probate  Court   allowing  commissions 
is  not  conclusive  in  the  sense  that  it  is  not  review-  Allowance  of 
able    in    a    direct    proceeding,^  yet    the  Appellate   wlJirwlbfr 
or  Chancery  Court  will  not  disturb  the    allowance  But  will  be 
made  by  the  Probate  Court,  unless  manifestly  exces-  disturbed  for 
sive.*    In  New  Jersey  it  is  said  that  upon  the  mere  ©niy- 
amount  of  an  executor's  commission,  in  the  absence  of  fraud  or 
mistake  in  fact  or  law,  the  Orphans'  Court  are  the  sole  judges  J 
The  matter  of  compensation  is  left  to  the  consideration  of  the 
court  in  passing  the  account,  having  nothing  at  all  to  do  with  the 
account  as  an  item  of  it,  and  cannot  in  any  case  be  considered  by 
the  jury.® 

Statutes,  in  some  instances,  make  it  the  duty  of  courts  having 

1  This  view  18  emphasized  bj  Johnston,         *  PhiUips  v,  Lockwood,  4  Dem.  299. 
Ch.,  dissenting  from  the  majority  in  the         »  Walton  v.  Erwin,  1  Ired.  Eq.  136, 

case  of  Floyd  v,  Priester,  supra,  p,  252;  138. 

and  adjudged  to  be  the  law  in  the  later         «  Green  v.  Barbee,  84  N.  C.   69,    72, 

case  of  Adams  i^.  Lathan,  14  Rich.  Eq.  304,  affinned  in  Wilson  v.  Lineberger,  88  N.  C. 

809.  416,  426;  Roach  v.  Jelks,  40  Miss.  7H 

<  Matter  of  Jones,  4  Sandf.  Ch.  615.  757. 

*  Matter  of  De  Feyster,  4  Sandf.  Ch.         f  Mathis  v.  Mathis,  18  N.  J.L.  59,  67. 
fill,  514.  >  QoUv.  Calp,  45  Mich.  265,  274. 
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jurisdiction  over  guardians  to  adjust  the  proportionate  amount  of 
compensation  due  to  each  of  several  guardians  of  the  same  ward, 
having  regard  to  the  respective  services  rendered  by  each.^ 

§  107.  Effect  of  Settlements  in  pais  and  Acqtdttances  by  the 
"Ward,  —  The  difference  in  the  effect  to  be  ascribed  to  transactions 
Different  effect  between  pcrsous  8ui  juris,  having  never  stood  in  the 
of  settlement     relation  of   guardian    and  ward,  or  other   fiduciary 

between  per-  ,  °  '  -^ 

MUBtuijutis     capacity,  on  the  one  hand,  and  between  a  guardian 

And  between 

guardian  and  and  Ward  about  the  time  of  or  recently  after  the 
ward's  majority,  on  the  other,  is  very  evident,  and  has 
given  rise  to  widely  different  rules  in  measuring  the  validity  of 
these  transactions.^  Parties  in  the  former  class,  competent  to 
protect  themselves ;  under  no  disability ;  advised  as  to  all  circum- 
stances by  which  they  may  be  saved  in  their  rights,  or 
in  a  situation  where  they  might,  by  due  diligence,  be 
against Xir  SO  adviscd  ;  not  overreached  by  fraud,  concealment, 
*"™*"'  or  misrepresentation;  or  the  victims  of  a  mistake 
against  which  prudence  might  have  guarded, — have  no  right  to  call 
upon  courts  of  justice  to  protect  them  against  the  consequences  of 
their  own  carelessness,  and  to  disturb  the  peace  of  society  by 
clamors  for  that  justice  which  they  have  voluntarily  or  negligently 
surrendered.^  On  the  other  hand,  transactions  be- 
settiinfc  ifoon  twecu  guardian  and  ward,  and  particularly  settle- 
wUh  hu^^i^  mcnts  made  with  the  ward  out  of  court,  soon  after  tho 
aimed  tThave  letter  has  reached  majority,  especially  before  the 
^^Vi^*^"  ward  is  in  possession  of  his  estate,  are  universally 
any  prejudicial  viewed  by  courts  with  a  watchful  and  jealous  eye.* 
guardian.         A  prcsumptiou  is  raised,  for  the  protection  of  the 


Former  haye 
no  right  to 


1  So,  for  instance,  in  Now  Jersey :  Rev. 
1877,  p.  776,  §  112.  See,  on  the  question 
of  apportionment  of  compensation  among 
several  co-execntois  or  co-administrators : 
Woerner  on  Adm,  pp.  1162,  1170,  et  teg. 

»  Story  Eq.  Jurisp.  §§318  et  seq.,  citing 
remarks  of  Lord  Hardwick  in  Hylton  o. 
Hylton,  2  Ves.  547,  and  of  Lord  Eldon  in 
Hatch  V.  Hatch,  9  Ves.  292,  297  ;  Says  v, 
Barnes,  4  Serg.  &  R.  112,  114 ;  Forbes  v. 
Forbes,  5  GiU.  29,  39. 

»  Per  Dargan,  Ch.,  in  Murrel  v,  Mar- 
rel,  2  Strobh.  Eq.  148,  154,  citing  earlier 
South  Carolina  cases ;  McDow  v.  Brown, 
a  S.  C.  95,  99,  distinguishing  between 


"accounts  stated,"  and  "accounts  set- 
tled," and  refusing  to  open  an  account 
stated  and  settled,  on  the  ground  that 
the  plaintiff  possessed  substantial  infor- 
mation, at  the  time  of  the  settlement, 
of  the  facts  alleged  as  the  ground  for 
relief. 

^  Says  V.  Barnes,  supra;  Elliott  v. 
Elliott,  5  Bin.  1,  8;  Smith  v.  Davis,  49 
Md.  470,  489 ;  Wade  v.  Lobdell,  4  Cush. 
510,  512  ;  Stark  v.  Gamble,  43  N.  H.  465, 
467;  HaU  f.  Cone,  5  Day,  543,  548; 
Adams  v.  Reviere,  59  Ga.  793 ;  Condon 
V,  Churchman,  32  IlL  App.  317. 
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ward,  continuing  even  after  the  termination  of  the  gnardianship 
until  all  matters  between  the  guardian  and  ward  have  been  settled, 
that  all  transactions  and  dealings  between  them,  resulting  preju- 
dicially to  the  ward's  interest,  are  constructivelj  fraudulent,  thus 
throwing  the  burden  of  proof  on  the  guardian  to  show  affirma- 
tively that  the  ward  had  full  knowledge  of  all  the  facts  and  acted 
by  his  free  consent,  in  the  absence  of  restraint  or  influence,  and 
that  the  transaction  was  in  good  f  aitL^    The  distinction  drawn  by 
Chancellor  Kent  in  Kirby  v.  Taylor  ^  between  a  release  to  the 
guardian,  and  a  gratuity,  bounty,  or  donation  to  him,  does  not 
seem  to  command  the  assent  of  other  courts  ;  the  reason  of  the 
rule  is  held  fully  as  binding  in  one  instance  as  in  the  other.^    The 
ordinary  conclusive  presumption,  that  all  men  know  p^auinption 
the  law,  does  not  apply  in  such  cases,  and  the  igno-  {^*>at  aii  men 
ranee  of  the  legal  effect  of  a  transaction  is  a  complete  is  not  appii- 
answer  to  the  objection  of  undue  delay  in  the  asser- 
tion of  his  rights  by  the  ward.*    But  while  it  is  the  policy  of  the 
law  to  require  the  final  accounting  of  executors  and  administra- 
tors to  be  made  in  probate  courts,  this  is  not  necessarily  the  case 
with  guardians.  It  is  obviously  advisable  for  the  guar- 
dian to  do  so,  but  it  is  not  indispensable,  unless  so  out  of  court 
provided    by  statute.     Aside  from  the  guardian,  no   ^^  ^™    ***^ 
one  is  interested  in  the  account  but  the  ward ;  and  if  he,  when  of 
age,  settles  with  the  guardian,  and  gives  him  a  receipt  or  release, 
and  the  settlement  is  a  fair  one,  it  is  conclusive  on 
the  ward.^  This  is  in  some  States  provided  by  statute,  uve  if  honestij 
for  instance  in  Dakota.^  °* 

The  ordinary  doctrine  that  mere  receipts  are  of  prima  facie 
effect  only,  and  may  be  explained,  controlled,  qualified,  and  con- 


1  GiUett  V.  Wiley,  126  lU.  310,  326; 
Half  0.  V^olfe,  48  lU.  App.  589  ;  Womack 
V.  AuBtin,  1  S.  C.  421,  423 ;  Fish  v.  Miller, 
Hoffm.  Ch.  267 ;  Ferguson  v,  Lowery,  54 
Ala.  510,  513;  Harris  v.  Carstarphen,  69 
N.  C.  416;  Long  v.  Long,  142  N.  Y.  545, 
554;  Line  v.  Lawder,  122  Ind.  548,  550; 
Hawkins'  Appeal,  32  Pa.  St.  263  ;  Meek  v. 
Perry,  36  Miss.  190;  Molholland's  Estate, 
154  Pa.  St.  491,  498. 

>  6  Johns.  Ch.  »242,  248. 

'  WaUer  v.  Armistead,  2  Leigh,  11,14; 
Fergnson  v.  Lower/,  54  Ala.  510,  513. 

«  Voltz  V.  Voltz,  75  Ala.  555,  568.    To 


similar  effect :  Fridge  v.  State,  3  GiU  &  J. 
103,  115. 

6  Lukens'  Appeal,  7  Watts  &  S.  48, 54 ; 
Roth's  Estate,  150  Pa.  St.  261 ;  Davenport 
V.  Olmstead,  43  Conn.  67,  76 ;  McClellan 
V.  Kennedy,  8  Md.  230,  249 ;  Seward  v. 
Didier,  16  Neb.  58,  64 ;  Douglass  v.  Ferris, 
138  N.  Y.  192, 200;  Elav.  Ela,  84  Me.  423, 
429;  Mjer  v.  Rives,  11  Ala.  760;  Satter- 
field  V,  John,  53  Ala.  127,  131 ;  Steadham 
V.  Sims,  68  Ga.  741 ;  Lewis  v.  Browning, 
111  Pa.  St.  493. 

•  Rev.  Code,  1895,  §  2828. 
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Re^iptsbyiUie  tradicted  by  parol  evidence,  is  a  fortiori  applicable  to 

explained  or      receipts  giveii  bj  wards  in  settlement  of  the  accounts  j 

'  of  their  guardians ;  ^  and  so  of  a  receipt  given  bj  a  trus- 
tee who  succeeds  himself  as  curator.^  Hence,  if  the  receipt  was 
given  bj  accident,  mistake,  deceit,  or  fraud  of  anj  kind,  or  even  in 
ignorance  of  the  ward's  rights,  it  will  be  disregarded  ;  ^  but  it  will 
be  held  binding  on  the  ward  where  it  fairly  appears 
if  made  with  that  the  Ward  dealt  with  his  guardian  with  the  full 
of  wa^^  knowledge  of  his  rights  and  all  the  facts,  although 
^^^'  being  at  the  time  in  pressing  need  of  money.*    So 

where  a  ward,  after  arriving  at  full  age,  has  examined  the  guar- 
dianship account,  and  certified  thereon  its  correctness,  and  his 
assent  to  its  allowance,  the  decree  of  the  Probate  Court  allowing 
the  account  is  conclusive  on  the  ward.^  One  who  has  been  under 
guardianship  is  bound  by  notice  of  the  various  proceedings  and 
files  in  the  Probate  Court  relating  to  his  estate  and  to  the  trans- 
actions of  his  guardian  as  manifested  in  such  proceeding ;  and  he 
cannot  claim  that  any  fact  concerning  the  guardianship  accounts 
has  been  concealed  from  him,  which  he  would  have  known  if  he 
had  looked  in  the  probate  office.^ 

Where  the  statute,  or  the  condition  of  the  bond,  requires  final 
settlement  to  be  made  in  the  Probate  Court,^  a  settlement  in  pais 
with  the  ward  is  not  a  compliance  with  such  requirement,  and 
hence  no  answer  to  a  citation  requiring  him  to  account ;  ^  nor 

1  Beedle    v.  State,    62    Ind.  26,  31;  enrety  (and  husband)  made  no  statement  as 

Felton  p.  Long,  8  Ired.  Eq.  224 ;  Bennett  to  the  solvencj  of  the  makers,  bat  his 

V,  Hannifin,  87  HI.  31,  35 ;   Snlliran  v,  attorney  said,  in  presence  of  both  parties^ 

Blackwell,  28  Biiss.  737,  740 ;   State  v,  that  he  beliered  one  of  the  makers  to  be 

Fenner,  73  N.  C.  566.  good.    The  note  tamed  out  to  be  worth- 

>  State  V,  Branch,  112  Mo.  661,  669.  less,  and  the  ward    brought  suit  for  its 

*  Davis  V.  Hagler,  40  Eans.  187 ;  Brace  amount.    It  was  held  that  as  no  fraud  had 

V.  Doolittle,  81  UL  103,  107 ;   Musser  v.  been  practised,  and  as  the  defendant  held 

Olirer,  21  Fa.  St  362 ;  Le  Bleu  v.  Timber  no  fiduciary  relation  to  the  plaintiff,  he 

Co.,  46  La.  An.  1465, 1470.  was  not  liable.    See  also  the  instractiye 

^  Dayis  v,  Hagler,  supra.  case  of  Fielder  v.  Harbison,  93  Kj.  482. 

»  Pierce  v.  Irish,  31  Me.  254, 26a    To         •  Robert  v.  Morrin,  27  Mich.  306. 
similar  effect :  Smith  v.  McKee,  67  Iowa,         ^  As  to  which  see  anUf  §  94. 
161.   In  this  case  the  settlement  was  made         >  Briers  v.  Hackney,  6  Ga.  419.     It  is 

by  the  surety  of  a  guardian  (her  husband)  held  in  this  case  that   the   omission  to 

who  died  after  she  had  given  notice  that  make  settlement  before  the  proper  court 

she  would  make  final  settlement,  but  before  avoids  the  plea  of  a  settlement  in  bar  of  a 

that  time  had  arrived ;  the  ward  in  said  bill  to  account.    Johnson  v.  Johnson,  2 

settlement  accepted  a  note  that  had  been  Hill  Ch.  277,  286 ;  Eberts  v.  Eberts,  55 

taken  by  the  guardian,  and  which  was^hen  Pa.  St.  110,117;  Marr's  Appeal,  78  FiiL 

good,  for  money  of  the  ward  loaned.   The  St.  66. 
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does  the  guardian's  death  or  the  representation  of  insolvency  of 
his  estate  deprive  the  court  of  jurisdiction  to  enforce  ^cconntinif 
such  settlement,  at  the  request  of  the  ward,  or  of  his  ^|^  ^^"^  "><> 
administrator  in  case  of  his  death.     But  a  ward  «who  against  citation 
has  received  the  money  coming  to  him  from  his  guar-   quired  by 
dian,  though  without  an  accounting  in  the  Probate  *^*"^* 
Court,  and,  several  years  after  he  attained  majority,  gives  a  re* 
ceipt  to  the  guardian,  fully  discharging  him,  will  not  be  heard  to 
demand  a  new  accounting  in  court,  when  the  fairness  of  the 
settlement  had  is  not  impeached ;  and  the  burden  to  impeach  the 
same  is  on  the  ward.^ 

No  action  of  indebitatus  assumpsit  lies  in  favor  of  a  former  ward 
against  his  guardian  before  the  guardian's  accounts  are  settled  ;  ^ 
the  remedy  is  by  proceeding  in  the  Probate  Court,  or  an  action 
on  the  bond.2 

§  108.    Reviewing,  Opening,  and  Setting  Aside  Final  Settlements. 

—  The  conclusiveness  of  final  settlements  of  guardians,  made  by 
a  court  of  competent  jurisdiction,  after  due  notice  and  in  con- 
formity to  the  requirements  of  the  statute,  not  appealed  from  or 
directly  assailed  for  fraud,  has  already  been  men-  u^jit^ti^^  ^^ 
tioned.*    Where  the  authority  to  open  final  settle-  open  final 

settlements 

ments  is  conferred  by  statute  upon  either  probate  or  governed  by 
chancery  courts,  it  is  limited  to  the  time    therein  statuteof 
mentioned,  or  to  the  time  provided  for  in  the  general  ^™»^^<>'"- 
statute  of  limitations,*  which  will  be  considered  hereafter.* 

But  the  distrust  with  which    courts   look   upon  transactions 
between  guardians  and  wards  extends  to  the  settlements  after  ter« 
mination  of  the  guardianship  in  the  proper  tribunals,        . 
as  well  as  to  settlements  in  pais^*  and  to  gifts  and  Heve  against 

,.<■.•  :i  •  t  1       nnfair  advan^ 

conveyances  to  their  former  guardians  by  young  people  tage  taken  of 
having  recently  reached  majority.®     Hence,  equity  *^®^''^» 
will  relieve  the  ward  against  the  consequences  of  unfair  advantage 


1  Kittredge  v.  Betton,  14  N.  H.  401, 405, 
410. 

3  Thorndike  v.  Hinckley,  155  Mass.  263, 
265  ;  McLane  v.  Cnrran,  133  Mass.  531. 

'  Brooks  V.  Brooks,  11  Cnsh.  18; 
Mnrray  v.  Wood,  144  Mass.  195. 

*  Ante,  §  98. 

*  So,  for  instance,  the  action  must  be 
brought,  in  Indiana,  within  three  years,  or 
three  years  after  removal  of  disability : 


Briscoe  i;.  Johnson,  73  Ind.  573,  576; 
Horton  v.  Hastings,  128  Ind.  103.  So  in 
North  Carolina :  Timberlake  v.  Green,  84 
N.  C.  658. 

•  Post,  §  109. 
'^  Ante,  §  107. 

*  Lord  Eldon  was  led  to  commend  the 
wisdom  of  a  conrt  in  saying, "  It  is  almost 
imppssible  in  the  course  of  the  connection 
of  guardian  and  ward,  attorney  and  client, 
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taken  of  him  in  the  final  accounting,^  or  against  an  improper 
decree,  even  during  the  infancy  of  the  ward.^  But  since  the 
.^  ^  decree  or  judgment  in  the  case  of  a  guardian's  final 
iudgmentat  Settlement  has  the  same  conclusive  force  as  the  judg- 
ment of  any  court  of  record,  the  same  grounds  for 
equitable  interference  must  be  shown  as  in  case  of  a  judgment  at 
law,  to  open  such  settlement.^  A  fraudulent  concealment  of 
property,  or  a  fraudulent  disposition  of  it,  is  a  general  and  always 
eidsting  ground  for  the  interposition  of  equity.^  The  maxim 
Maxim ''de  ^^  de  minimis  nan  curat  lez^^  cannot  be  invoked  to 
^raJpiicabS*  cxcusc  a  mistake  of  $10  in  a  guardian's  account,  if 
to  item  of  $10.  j^y^^  amount  involved  is  not  so  large  as  to  make  that 
item  relatively  unimportant.*  To  successfully  invoke  the  inter- 
position of  a  court  of  equity,  it  is  not  sufficient  that  wrong  has 
been  done,  but  it  must  appear  that  the  wrong  occurred  because  of 
ineoDseqaence  accidcnt.  Surprise,  fraud,  or  the  act  of  the  opposite 
Bur^aef or  party,  and  without  fault  or  neglect  on  part  of  the 
wfthouf  ni  party  complaining.  The  concurrence  of  injustice 
gleet  or  fMud    committed,  and  freedom  from  fault  and  negligence 

of  the  partj         .  -it.  o    o 

complaining,  is  an  indispensable  condition  to  the  exercise  of  this 
jurisdiction.^  And  where  a  guardian  deals  with  his  ward,  the 
Coartspre-  rulc  whicli  obtains  as  to  transactions  between  per- 
in?a*vOTof^'^  SOUS  Standing  in  a  fiduciary  relation  is  applicable, 
wards  and        an^  courts  wiU    presumc  in  favor  of  the  ward  and 

a^inst  guar*  ^ 

dians.  against  the  guardian  as  strongly  as  the   facts  will 

warrant,^  but  when  the  wrong  complained  of  is  not  a  trans- 
action with  the  ward,  and  was  not  adjudicated  by  the  final 
settlement,  there  is  no  room  for  the  application  of  this 
principle.® 

tmstee  and  cestui  que  trust  that  a  transao-  v.  WUliams,  27  Mo.  399 ;  Grarton  o.  Botts, 

tion  shaU  stand,  purporting  to  he  bounty  73  Mo.  274, 276 ;  Stein  v.  Burden,  30  Ala. 

for  the  execntion  of  antecedent  datj : "  270,  273 ;  Allman  v.  Owen,  31  Ala.  167  ; 

Hatch  V.  Hatch,  9  Ves.  292,  296.  Donsfond  r.  Brown,  19  S.  C.  560,  567. 

1  Carter    v.   Tice,  120  m.  277,  285 ;         «  LataiUade  v.  Orena,  91  Cal.  565,  576 ; 

Favorite  v.  Slaater,  79  Ind.  562;  Wain-  Griffith  v,  Qodej,  113  U.  8.  89,  93. 
Wright  V.  Smith,  106  Ind.  239,  241 ;  Doan  6  Rnble  v.  Helm,  57  Ark.  304,  306. 

V.  Dow,  35  N.  £.  709.  *  Waldrom  v.  Waldrom,  76  Ala.  285, 

s  Story  Eq.  Fl.  §  427  ;  Sledge  v.  Boon,  289;  Bowden  v.  Ferdne,  59  Ala.  409,  412 ; 

57  Mifls.  222 ;  Loyd  v,  Malone,  23  HI.  43 ;  Hardin  v.  Taylor,  78  Ky.  593,  597. 
McCown  p.  Moores,  12  Lea,  635 ;  Eachen-         "^  Jennings  v.  Kee,  5  Ind.  257,  and  see 

beiser  v,  Beckert,  41  HL  172,  177,  cited  in  authorities  nnder  §  107. 
Coffin  V.  Argo,  134  m.  276,  277.  *  Wainwright  v.  Smith,  106  Ind.  23% 

*  State  V.  Roland,  23  Mo.  95 ;  MitcheU  242. 
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A  bill  or  petition  of  review  should  specifically  set  out  the 
errors  or  fraud  complained  of ;  if  relief  is  sought  on  the  ground 
of  error  appearing  of  record  in  a  former  case,  or  of  petition  for  re- 
newly  discovered  evidence,  it  is  the  oflSce  of  the  bill  JtotofaSu^ 
to  surcharge  and  falsify ;  if  on  the  ground  that  the  ^^^^l^^^* 
settlement  or  decree  has  been  obtained  by  fraud,  the  committed, 
whole  account  may  be  opened,  if  the  fraud  be  proved,  for  further 
hearing.^  Mere  general  averment  of  ignorance,  or  averment  of 
ignorance  coupled  with  an  admission  of  facts  sufficient  to  put  him 
on  inquiry,  does  not  entitle  a  party  to  relief  on  account  of  matters 
which  were  cognizable  in  the  Probate  Court/^ 

Under  a  bill  in  chancery  to  revise  and  correct  errors  in  a  pro- 
bate decree  on  the  final  settlement  of  a  guardian's  account,  the 
corrections  ought  to  be  confined  to  the  errors  specifically  pointed 
out,  and  actual  transactions,  made  in  good  faith,  and  not  shown  to 
work  positive  injustice,  ought  not  to  be  set  aside  capriciously, 
because  the  opinions  of  witnesses  may  raise  doubts  as  to  their 
propriety.^  But  where  an  action  to  set  aside  a  decree  discharg- 
ing a  guardian  on  final  settlement  is  necessary,  and  where  the 
Surrogate's  Court  is  inadequate  to  grant  relief  against  a  fraudu- 
lent transaction  complained  of,  the  Chancery  Court  having 
obtained  jurisdiction  for  the  purpose  of  setting  aside  the  final 
settlement  will  retain  the  whole  case  and  determine  the  amount 
due  to  plaintiff  upon  an  honest  accounting.^ 

§  109.    Idmitation  of  Actions  against  Qnardians  at  Imw  and  in 
Equity.  — After  a  ward  comes  of  age,  the  fiduciary  relation  of  the 
guardian  ceases ;   they  then   stand   as    debtor   and  As  a  general 
creditor,  and   the   claim  of  the  ward  is  within  the  dSL';£fbeg?n 
statute   of    limitations.*^     This   is  undoubtedly   the  ofT^iTrdfaT 
case  at  law,*  for  at  law  no  action  other  than  that  on  «p*»^  **»«  fi?"- 
his  bond  lies  against  a  guardian,  qua  guardian,  except  has  ceased, 
an  action  of  account,  against  which  the  statute  clearly  runs.^ 

^  Teager'8  Appeal,  34  Pa.  St.  1 73, 176 ;  decided  that  the  statate  of  limitations  can 

Marr's  Appeal,  78  Fa.  St.  66,  69.  not  commence  to  ran  against  the  ward 

^  Stondenmire  o.  De  Bardeben,  72  Ala.  nntil  termination  of  the  guardianship. 

800,  302.  >  BnU  v.  Towson,  4  Watts  &  S.  557, 

*  Moonin  o.  Beronjon,  51  Ala.  196.  569 ;  Lambert  v.  BiUheimer,  125  Ind.  519 ; 

^  Douglass  V.  Ferris,  138  N.  Y.  192,  Jones  v.  Jones,  91  Ind.  378,  380. 

201.  T  Green  v.  Johnson,  3  GiU  &  J.  389, 

^  State  r.  Willi,  46  Mo.  236  ;  Angel  394.    To  same  effect:  Stnmph  v.  Ffeiffer, 

on  Limit.  §  178  (6th  ed.)  citing  numerous  58  Ind.  472.    See  Linton  v.  Walker,  8  Fla. 

decisions  in  support  of  the  proposition.  144, 152  et  Btq,;  Gulp  v.  Lee,  109  N.  C. 

In  Alston  v.  Alston,  34  Ala.  15,  29,  it  is  675. 
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The  same  is  true  of  a  demand  by  the  guardian  against  the  ward 
for  reimbursement ;  in  such  case  limitation  runs  from  the  ter- 
mination of  guardianship,  because  his  cause  of  action  does  not 
accrue  before ;  and  the  ward's  removal  to  another  State  does  not 
affect  the  principle.^  But  where  a  party  assumes  to  act  as  guar- 
dian for  another  without  legal  authority  to  do  so,  and 
guardian  de  rcccives  moucys  to  be  appropriated  for  the  benefit  of 
*^*^''  the  latter,  the  statute  of  limitations  begins  to  run 

immediately,  unless  prevented  by  a  disability.^  Such  cases  raise 
an  implied  trust,  in  which  the  beneficiaries  may  recover  in  an 
action  at  law ;  distinguishable  from  technical  or  continuing  trusts 
falling  within  the  exclusive  jurisdiction  of  courts  of  equity,  and 
the  doctrine,  applicable  to  the  latter,  that  limitation  does  not  run 
against  the  cestui  que  trust,  does  not  apply  to  the  former.'  The 
rule  is  clearly  stated  by  Chancellor  Kent,*  as  above,  and  he  adds,* 
after  reviewing  the  English  cases,  "  This  case  very  clearly  shows, 
that  where  there  is  a  legal  and  an  equitable  remedy,  in  respect  to 
the  same  subject-matter,  the  latter  is  under  the  control  of  the 
same  statutory  bar  with  the  former."  So  where  the  action  on  the 
guardian's  bond  is  barred  in  ten  years  after  the  ward's  majority, 
both  against  the  principal  and  his  sureties,  a  fraudulent  agree- 
ment with  the  ward  while  under  age,  by  which  he  accepted  less 
than  he  was  entitled  to  in  discharge  of  his  guardian  does  not  take 
the  case  out  of  the  operation  of  the  statute,  because  the  agreement 
was  voidable  by  the  ward  at  his  election,  as  soon  as  he  was  of  age, 
whether  fraudulent  or  not.*  So  where  there  is  a  demand  by  the 
ward,  and  a  refusal  to  pay  the  amount  due  the  ward,  the  action  is, 
in  North  Carolina,  barred,  both  as  to  the  principal  and  the  sureties, 
in  three  years,  and  so  an  action  on  the  bond,  as  against  the  sure- 
ties, for  a  breach  thereof ;  but  for  a  balance  admitted  to  be  due  on 
final  settlement,  the  action  is  barred  as  against  the  sureties  in  six 
yearsJ  ' 

But  even  in  equity  courts,  twenty  years  is  held  to  be  a  positive 

1  Tajlor  V.  Eagore,  33  Ala.  214,  221 ;         *  Shortridge  v.  Harding,  34  Mo.  App. 

DaTifl  V.  Ford,  7  Ohio  Ft.  2,  pp.   104,  354,  359,  and  earlier  Missonri  cases  cited. 
109.  ^  In  Kane  v.  Bloodgood,  7  Johns.  Ch. 

^  Becanse,  sajs  Kichardson,  J.,  render-  90, 110. 
Ing  the  opinion,  ''the  action  is  not  distin-         *  lb.  p.  118. 

gnishable  from  the  ordinary  one  of  money         *  Magmder  o.  Goodwyn,  2  Pat.  &  H. 

received  for  another : "  Johnson  v.  Smith,  561,  573. 

27  Mo.  591,  593 ;  to  similar  effect :  Potter         ^  Kennedy  v.  Cromwell,  108  K.  C.  1. 
V.  Douglass,  83  Iowa,  190. 
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bar.^    A  citation  to  a  gaardian  to  account  on  the  20  years  a 
charge  of  gross  negligence  in  the  management  of  the 
ward's  estate  was  held  to  be  barred  eighteen,*  and  »oi8yeara; 
in  another  case  thirteen,*  years,  after  the  ward's  ma-  i*  yean, 
jority.     A  court  of  equity  will  not  readily  lend  its  aid  to  estab- 
lish a  stale  claim  made  many  years  after  the  transaction  out  of 
which  it  arises,  without  the  clearest  proof  of  its  justness.*    All 
reasonable  intendments  should  in  such  case  be  made  in  support 
of  the  action  of  the  court.^ 

Acquiescence  for  unreasonable  length  of  time  in  the  judgment 
of  a  court  of  competent  jurisdiction  by  the  ward,  after  he  was 
of  age  and  had  knowledge  of  the  matter,  is  such  ^^  uiescence 
laches  as  will  preclude  the  ward  from  obtaining  a  re-  in  judgment 
trial  of  the  questions  presented  at  the  final  settlement  maionty  is 
in  the  Probate  Court,  without  averment  and  proof  of    ^  **' 
fraud  or  accident,  unmixed  with  negligence  or  fault  on  the  ward's 
part.    Thus  acquiescence  for  two  years  is  held  sufficient  to  bar 
the  ward.^    And  equity  will  refuse  relief  where  it  appears  that 
the  ward   had  given  a  receipt  in   full,  many  years  before  the 
filing   of   the   bill,  and  where   it  does  not  appear  but  that  the 
ward  is  capable  of  being  correctly  informed  as  to  the  facts  and 
circumstances  and  his  own  rights,  and  no  improper  influence  is 
shown,  and  no  deceit.^ 

§  110.  Enforcement  of  the  Judgment  or  Finding  of  the  Conrt 
on  Final  Accounting.  —  The  judgment  of  a  court  in  an  action  of 
account,  or  on  the  guardian's  bond,  and  the  decree  jndgments  en- 
on  an  accounting  in  equity  will  be  enforced  in  the  Sily  piwessllf 
usual  course  of  procedure  of  the  courts  in  which  the  ^*^- 
actions  are  brought.  But  under  the  doctrine  applicable,  in  most 
States,  to  probate  courts,  that  they  possess  no  power  or  jurisdiction 
not  expressly,  or  by  necessary  implication,  d&nferred  by  statute, 
they  have  not  the  power,  in  the  absence  of  statutory  authorization, 
to  carry  into  effect  their  judgments,  decrees,  or  findings  on  guar- 

^  BoU  V,  T0W8OD,  4  Watts  &  S.  557,         *  Morganstem  v.  Shuster,  66  Md.  250. 
569.    In  Alabama  a  delay  of  nearly  ten         *  High  v.  Snedicor,  57  Ala.  403,  409 ; 

years  was  held  fatal,  where  the  gnardian  four  years :  Steadham  v.  Sims,  68  Ga. 

had  died  before  the  filing  of  the  bill:  741 ;  eight  years:  Baaer's  Estate,  12  Pa. 

Jackson  v.  Harris,  66  Ala.  665.  Co.  Ct.  R.  77. 

>  Bones'  Appeal,  27  Fa.  St.  492.  7  Southall  0.  Clark,  8  St.  &  Torter,  338 ; 

*  Lane  v.  Lane,  87  Ga.  268,  270.  Morganstem  v.  Shnster,  66  Md.  250. 

*  Railsback  v.  Williamson,  88  HI.  494. 
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But  in  probate  dian's  final  accounting,  though  they  may  possess  ez- 
themode^^"  clusive  Original  jurisdiction  to  entertain  or  compel 
stotSte?*^^  such  accounting.  Hence,  without  such  statutory 
power,  probate  courts  cannot  order  a  ward  to  pay  to 
his  guardian  a  balance  found  due  from  him  to  the  guardian  on 
final  accounting ;  and  such  a  settlement  cannot  have  the  effect  of 
a  judgment  against  the  ward,  nor  would  it  be  evidence  of  indebted- 
ness for  the  purpose  of  an  action  against  the  ward,  unless  there 
had  been  an  express  or  implied  promise  by  the  ward.^ 
ward's  liabiii-  But  whcrc  a  guardian  advances  money  in  protection 
i8^em?ied  tT  of  his  ward's  property,  the  guardian  is  entitled  to  the 
thesecoritie..  assignment  of  the  securities,  and  in  equity  they  are 
treated  as  having  been  so  assigned.' 

In  States  where  the  court  exercising  probate  jurisdiction  is 
Probate  Coart  clothed  with  power  to  compel  obedience  to  its  orders 
paTmwitS^  and  decrees,  and  where  such  court  has  exclusive 
due*tlw  ioar.*  jurisdiction  between  guardian  and  ward,'  it  is  held 
dian.  that  this  involves  the  power,  in  such  courts,  to  enforce 

payment  by  a  ward  of  a  balance  found  due  the  guardian  on  final 
settlement,*  or  by  the  guardian  to  the  ward.* 

In  many  States,  probate  courts,  or  courts  exercising  pro- 
bate jurisdiction,  are  authorized  by  statute  to  enforce  the  payment 
Statutory  of  money  or  delivery  of  specific  property  to  their  late 
^i^^^'  wards,  found  on  final  accounting  to  be  due  them,  by 
by  the  guar-      attachment  or  execution.*    In  others,  the  finding  of 

dian  to  the 

ward.  the  court  is  conclusive  on  the  parties ;  and  while  the 

Probate  Court  may  not  have  power  to  compel  obedience  to  its 
Finding  of  Pro-  judgment  or  decree,  or  to  enforce  the  rendition  of  the 
bS'lnforowTby  balance  found,  yet  such  finding,  judgment,  or  decree 
»^on.  constitutes  a  liability  of  the  guardian  which  may  be 

enforced  by  action  against  him  and  his  sureties,  or  otherwise.^ 

^  Wyatt  V.  WoodB,  81  Mo.  851,853;  <  Shollenberger's  Appeal,  21  Pa.  St. 

Frost  V.  Winston,  82  Mo.  489 ;    Dnyal  887,  842,  citing  Hooper  v.  Ejles,  2  Yem. 

V.  Chandron,  10    Ala.  391 ;   Matter  of  Ch.  480,  and  Rajnesford  v.  Freeman,  1 

Richards,  6  Serg.  &  R.  462;  Brown   v.  Cox's  Ch.  417. 

Chadwick,  79  Mo.  587;  Davis  v.  Ford,  •  Teoman  v.  Younger,  88  Mo.  424, 429. 

Wright,  200 ;  McCormIck  v,  Joyce,  7  Pa.  •  Code,  Ala.  1887,  §  2464 ;  TreadweU  v, 

St.  248.  Borden,  8  Ala.  660,  668 ;  Smith  r.  Jack- 

s  Kelchner  v,  Forney,  29  Pa.  St.  47,  son,  56  Ala.  25 ;  Sand  &  HiU's  Dig.  &  St. 

49.    To  similar  effect:  Higgins  o.  Mo-  Ark.  1894,  f  3688;  State o. Slevin,  93 Ma 

Clare,  7  Bnsh,  379.  258, 259. 

*  Carl  V,  Wonder,  5  Watts,  97.  •  Pickens   v.    Bivens,  4  Heisk.  829 ; 
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Where  by  statute  authority  is  conferred  upon  a  court  to  appoint 
and  remove  guardians,  and  to  direct  and  control  their  conduct 
and  to  settle  their  accounts,  it  is  held  to  be  the  inten-  Anthonty  of 
tion  of  the  legislature  to  invest  such  court  with  all  Jffec?to°  ^'^* 
the  jurisdiction  necessary  to  give  force  and  eflSciency  their  decisions. 
to  its  decisions,  and  to  enforce  them  by  process  of  attachment, 
notwithstanding  that  such  courts  can  exercise  only  such  jurisdic- 
tion as  has  been  expressly  conferred  upon  them,  and  notwith- 
standing the  absence  of  express  authority  to  issue  the  process  of 
attachment,^  "  Upon  removal  of  the  guardian,"  says  Chancellor 
Walworth,^  "  it  was  a  matter  of  course  to  require  him  to  account, 
and  to  pay  over  to  his  successor  the  balance,  if  any,  which  should 
be  found  in  his  hands  upon  such  accounting." 

It  seems  self-evident  that  an  order  made  by  a  probate  court 
upon  a  guardian  to  pay  the  ward  an  amount  found  due  on  a  pre- 
vious final  settlement,  may  be  defended  by  the  guardian,  by 
showing  that  he  had  paid  his  ward  in  full  or  in  part,  since  such 
settlement  was  confirmed.^ 

But  in  other  States  it  is  held  that  the  power  to  entertain  final 
settlements,  and  to  take  all  necessary  measures  to  bring  delin- 
quent guardians  to  a  settlement  of  their  accounts  does  Power  to  com- 
not  include  power  to  render  judgment  and  award  ^i^^lTn^ 
execution,  even  with  the  aid  of  a  statute  vesting  the  toliw^f^l^ 
court  with  all  incidental  powers  belonging  to  the  court  cution. 
with  which  its  jurisdiction  is  concurrent,  for  the  purpose  of  exer- 
cising and  effectuating  such  jurisdiction.^ 

The  assignment  by  an  insolvent  guardian  who  has  not  settled 
his  account  on  the  ward's  majority  of  a  mortgage  of  real  estate 
to  secure  payment  of  a  less  sum  than  the  amount  Assigned  mort- 
due  his  ward,  executed  in  the  presence  of  witnesses,  §2med*Jy** 
with  the  view  of  setting  it  apart  as  the  property  of  ''"d. 

Ralflton  V.  Wood,  15  111.  159;  GiUet  o.  debt  for  which  the  ward  may  sue  in  his 

V^ilej,  126  111.310;  Lindaay  v.  Lindsay,  own  name. 

28  Oh.  St.  157;  Favorite  v.  Booher,  17  i  Seaman  v.  Dnryea,  11   N.  Y.  324; 

Oh.  St.  548 ;  Crowell  v.  Ward,  16  Kans.  Kelchner  v.  Forney,  Bupra ;    Yeoman  v. 

60,    holding   that    such    action    may  be  Younger,  83  Mo.  424,  429. 

brought  in  the  name  of  the  ward,  though  ^  In  Skidmore  v.  Daries,  10  Paige,  316, 

the  bond  was  executed  to  the  State  as  317. 

obligee ;  Cobb  t;.  Kempton,  154  Mass.  266,  '  George  v.  Patterson,  55  Ark.  588, 

holding  that  the  decree  of  the  Probate  592. 

Court,  and  the  refusal  of  the  guardian's  ^  Pickens  v.  BlTens,  4  Heisk.  229. 

representative  to  comply  with  it,  creates  a 

24 
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the  ward,  and  retained  by  him  until  after  the  institution  of  pro- 
ceedings in  insolvency  by  him,  more  than  a  year  afterward^  and 
then  taken  by  the  assignee  in  insolyency,  may  be  claimed  by  the 
ward  by  bill  in  equity,  although  he  was  ignorant  of  its  existence 
until  after  the  commencement  of  proceedings  in  insolvency.^ 

For  the  amount  found  to  be  due  to  the  ward  on  final  settlement, 
the  judgment  against  the  curator  constitutes  a  lien  against  his 
Amoantdue  real  cstatc.^  In  Louisiana  the  recording  of  a  cer- 
on  fnSuettie-  tificatc  by  the  clerk  of  the  court  of  the  amount  of  a 
^init  his*"*  miuor's  property,  according  to  the  inventory  on  file 
real  estate.  in  his  officc,  Operates  as  a  legal  mortgage  in  favor  of 
the  minor,  for  the  amount  therein  stated,  on  all  the  immovable 
property  of  the  tutor,  from  the  day  of  his  appointment  until  the 
liquidation  and  settlement  of  his  final  account ;  covering  not  only 
the  particular  property  inventoried,  but  the  eventual  balance  that 
may  be  found  to  be  due  by  the  tutor  at  the  close  of  his  tutorship ; 
and  there  is  no  law  authorizing  the  absolute  release  of  the  tutor's 
personal  responsibility  or  of  the  tutor's  property  from  the  legal 
mortgage  securing  that  responsibility  until  the  termination  of  his 
functions.' 

§  111.  Order  discharging  Guardian.  —  The  word  ^^  discharge," 
as  used  in  connection  with  guardians,  may  be  held  to  mean  simply 
"Discharge**  the  ccssatiou  of  the  guardian's  authority  when  the 
sationof  au-^  Ward  dics,  or  attains  majority,  or  ceases  to  be  incom- 
thority.  petcut,  or  whcu  the  guardian  resigns  or  is  removed, 

and  is  generally  so  used  in  connection  with  the  running  of  the 
statute  of  limitations.^  But  the  natural  meaning^  and  that  in 
which  it  is  most  generally  used,  is  that  the  guardian  or  the  sure- 
Bat  the  usual  ^^^^j  ^o  whom  it  is  applied,  have  fully  cpmplied  with 
kM^  from  ^  ^^^^^  ^^*y  under  the  law,  and  stand  released  from  any 
liability,  liability  to  the  ward,  except  on  appeal,  or  in  equity 

for  fraud  or  mistake.  Statutes,  for  instance,  providing  that  guar- 
dians shall  not  be  discharged  by  order  of  the  Probate  Court  until 
the  expiration  of  one  year  after  the  ward's  majority,*  can  mean 

1  Moore  v.  Hazelton,  9  AUen,  lOS.  v,  Mann,  141  Mass.  507,  508  ;   Hudson  v. 

>  State  V.  Todd,  57  Mo.  217.  Bishop,  32  Fed.  Rep.  519,  521 ;  Paine  v. 

*  Schneider  v.  Burns,  45  La.  An.  875,    Jones,  67  N.  W.  Rep.  (Wis.)  31. 

879.  ^  As  in  North  Dakota:  Rev.  C.  1895, 

*  Tate  p.  Sterenson,  55  Mich.  320  (re-  §  2829  ;  Montana :  Comp.  St.  1888, 
ferring  to  Lyster's  Appeal,  54  Mich.  325);  Prob.  Ch.  xy.  §  430;  MaaaachiuettB : 
Loring  t;.  Alline,  9  Cnah.  68,  70;  McKim  Pabl.  St.  1882,  Ch.  144,  §  12. 
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only  this.    The  same  is  true  of  a  statute  providing  for  the  guaiv 
dian's  discharge  after  notice  to  the  ward,  trial,  and  ^^  ^^^^^  y^ 
order  to  pay  by  the  court,  and  acknowledgment  of  F*°^^*^J*^*'j|' 
satisfaction  by  the  ward ;  ^  a  provision  that  the  decree  court^hat  aii 
on  final  settlement  shall  not  be  conclusive  until  one  sututorj  re- 
year  after  the  ward's  majority  ;  *  allowance  of  appeal  2av?fc^en*TOm- 
at  any  time  within  one  year,^  or  six  months  from  the  p^^*^  ^"*'* 
time  of  the  settlement,^  and  the  ruling  that  the  order  of  discharge 
cannot  be  entered  before  it  is  shown  to  the  court  that  the  guar- 
dian had  complied  with  former  orders,  and  paid  over  all  money  in 
his  hands  belonging  to  the  ward.^ 

The  ward  is  entitled  to  receive,  in  payment  of  the  sum  found 
due  him,  legal  currency,  or  the  specific  securities  belonging  to 
him ;  •  hence,  a  bond  or  note  given  by  a  guardian  in  Guardian's 
settlement  of  his  guardianship  account  after  majority  ^°taJd  u  not 
of  his  ward,  is  no  discharge  of  his  liability,  or  of  that  payment, 
of  his  sureties,  on  the  guardianship  bondJ    So  the  ward  is  not 
precluded  from  bringing  an  action  for  the  money  due  him,  by  an 
agreement  void  for  the  want  of  valid  consideration  to  extend  the 
time  of  payment.^    Payment  to  a  person  not  authorized  to  receive 
the  money  is  not  in  performance  of  the  condition  of  the  Bat  refusal  to 
bond,  and  the  refusal  to  make  such  payment  is  not  a  JSthorized"p«r- 
breach  of  the  bond ;  ®  nor  does  the  receipt  of  a  guar-  JJ^'jj'^o^f  ^^ 
dian  in  one  State  by  a  guardian  appointed  afterward  in   bond. 
another,  for  specific  property,  discharge  the  former  from  responsi- 
bility for  loss  by  previous  mismanagement.^^ 

But  where  •the  ward  (and  her  husband)  accepts  the  note  of  her 
guardian  (under  seal)  in  settlement  of  her  guardian's  account, 
and  gives  him  (with  her  husband)  a  receipt  in  full,    .  . 
intending  thereby  to  release  him  [from  all  liability  bv  note  may, 
growing  out  of  the  guardianship,  and  where  the  hus-  consmute  a 
band  is  trustee  under  a  marriage  contract  settling  the  "**'^*'*^"- 

1  As   in    Miflsonri :   Rer.     St.    1889,  der  the  administration  law :  Cissell  v.  Cis- 

S§  5329-5332.  sell,  77  Mo.  371. 

*  Sledge  r.  Boone,  57  Miss.  222.  >  GiUett  v.  Wilej,  126  m.  310,  321. 

*  As  in  Arkansas :  Sand.  &  H.  Dig.         ^  See  in  connection  with  this  subject, 
1894,  §  3637.  ante,  §§  103-105  inclnsive. 

«  Rer.  St.  Mo.  1889,  §  5335.    This  sec-  ^  Hamlin   v.  Atkinson,  6  Rand.   574, 

tion  is  construed  as  requiring  the  appeal  579;    Bowers  v.  State,  7  Harr.  &  J.  32; 

in  proceedings  against  the  executor  of  a  Fridge  v.  State,  3  Gill  &  J.  103, 117. 

deceased  guardian  to  compel  final  settle-  *  Douglass  v.  State,  44  Ind.  67. 

roent,  to  be  taken  within  the  time  limited  *  Favorite  v.Booher,  17  Oh.  St.  548,555. 

for  appeals  in  cases  against  executors  un-  ^®  Lamar  v,  Micou,  112  U.  S.  452,  464. 
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property  (of  which  the  note  is  a  part)  to  the  wife  for  life,  with 
remainder  over,  the  transaction  was  held  a  novation  of  the  debt 
of  the  guardian  destroying  its  fiduciary  character.^  And  so  it 
is  a  cdtnplete  defence  to  an  action  to  recover  an  amount  due  a 
minor,  that  after  he  had  attained  majority  he  had  settled  and 
received  payment,  part  cash  and  part  note.^ 

§  112.  Appeals  in  ProoeedingB  affecting  Biinoxs.  —  The  right  of 
appeal  exists  solely  by  virtue  of  statutory  provision  ;* 
stamtoiy  ^  hencc,  no  appeal  can  be  entertained  or  allowed  unless 
"^  ^  authority  for   the  same    is  found  in   the  statute,* 

although  the  right  of  appeal  be  expressly  recognized  by  the  con- 
stitution of  the  State.* 

Appeal,  if  authorized  by  the  statute,  may  be  taken  by  any  per- 
son, whether  a  party  to  the  record  or  not,  who  is  directly  aflfected 
nd  li  n  ^^^  concluded  by  the  order,  judgment,  or  decree  ajH 
favorofany      pealed  from.'    But  the  appellant,  if  not  a  party  to 

one  concluded     ,,  ,  .-  .i^i-..  .     ^  .         ^ 

by  the  matter  the  rccord,  must  show  that  he  IS  mterested  in  the 
appealed  from,  ^jj^^^^p  litigated  either  as  creditor,  heir  presumptive, 
or  in  some  such  way  that  the  order  or  judgment  complained  of 
operates  directly  upon  his  property  or  interest.^  A  grievance  to 
the  feelings  of  propriety  or  sense  of  justice  is  not  such  a  grievance 
as  will  give  a  right  to  appeal ;  ®  hence,  a  relative  has  no  right, 
merely  as  such,  to  appeal  from  the  decision  of  the  Probate  Court 
aggrieving  him,  though  it  be  a  father^  or  stepmother.^® 

The  appeal  lies,  of  course,  from  such  decisions  only,  as  but  for 
the  appeal  would  constitute  binding,  conclusive,  and  final  deter- 
That  consti-  minations  of  the  rights  of  the  parties  affected  thereby, 
M^'fiSaTorder  taking  eflfect,  or  capable  of  being  enforced,  without 
or  judgment,  further  ordcr.^  No  appeal  lies  from  an  order  refus- 
ing to  set  aside  an  order  that  is  itself  appealable ;  ^  nor  will  an 
appealable  order  be  reviewed  on  appeal  from  a  subsequent  order .^' 

^  Coleman  v.  Davies,  45  Ga.  489.  ;,*  Morris  t^.  Garrison,  27  Pa.   St  226, 

2  Cheever  v.  Congdon,  34  Mich.  296.  227 ;  Hill's  Heirs,  7  Wash.  421 ;  Witham, 

*  See,  as  to  appeals  from  judgments  or  Appellant,  85  Me.  360;  LaivloM  v.  Rea- 
decrees  of  probate  courts,  Woerner  on  gan,  128  Mass.  592;  Ta£E  v.  Hosmer,  14 
American  Administration,  §  543  et  seq.,  Mich.  249,  259. 

where  the  subject  is    fullj  considered;  ^  Deering  v.  Adams,  34  Me.  41,  44. 

Messenger  v.  Teagan,  64  N.  W.(Mich.)  499.  ^  Norton's  Appeal,  46  Conn.  527. 

*  Moore,  in  re,  86  Cal.  58 ;  Estate  of  »  Cook  v.  Cook,  57  N.  W.  (Iowa)  1085. 
Roddick,  1  Ariz.  411 ;  Beer  Lodge  v.  King,  ^  Lawless  v,  Reagan,  128  Mass.  592. 

2  Mont.  66,  71.  ^  Woerner  on  Adm.  §  545;  Nally  v. 

»  Billiard  on  New  Trials,  ch.  21,  §  3  Long,  56  Md.  567,  570. 

et  seq. ;  Ohio  &  Mississippi  R.  R.  Co.  v.  ^^  Young,  in  re,  90  Cal.  77. 

Lawrence,  27  IlL  50,  52.  ^  Estate  of  Bums,  54  Cal.  223,  828. 
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An  order,  though  erroneous,  will  not  be  reversed  on  appeal,  if  no 
one  has  been  injured  thereby.* 

Appeal  is  denied  also  from  decisions  bjthe  probate  judge  in  the 
exercise  of  a  discretion  intrusted  to  him.^    So  the  No  appeal  is 
selection  of  a  guardian  to  a  minor  is  held,  in  some  exerc?M  of  "^ 
States,  to  be  purely  discretionary,  no  appeal  lying  £"0^^*®*^™" 
from    its    exercise,*  while  in  others    the  appellate  ^^^  ^^^^ 
courts  will  interfere  with  the  discretion  only  in  cases  gross  abuse. 
of    gross  abuse,^   yet    hold  such   appointments   reviewable    on 
appeal.^ 

In  most  States  appeals  are  allowed  from  probate  courts,  not 
directly  to  the  court  of  last  resort,  but  to  an  intermediate  court, 
in  which  the  matter  in  controversy  is  tried  de  novo.  Appeals  not 
and  which  proceeds  in  the  trial  as  if  the  case  had  court  o!f  last 
originated  there,  pronouncing  judgment  and  deter-  S'^i^^^ 
mining  the  facts  and  their  legal  effect,®  not  confining  in  appellate 
itself  to  the  questions  raised  or  decided  by  the  Probate 
Court,'^  but  exercising  a  jurisdiction  co-extensive  with  that  of  the 
Probate  Court,  including  matters  of  discretion  of  the  latter,  if  ap- 
pealable,® and  with  power  to  make  any  order  which  the  Probate 
Court  itself  could  make.' 

But  in  those  States,  in  which  authority  over  guardians  and  in 
testamentary  matters  is  vested  in  the  courts  of  ordinary  jurisdic- 
tion for  the  trial  of  cases  at  law  and  in  equity,  appeal  lies,  of 
necessity,  to  the  court  of  last  resort  immediately,  in  the  same  man- 
ner and  under  like  conditions  as  appeals  are  allowed  from  judg- 
ments and  decrees  of  such  courts  in  other  cases.*®  And  some 
statutes  authorize  appeal  directly  to  the  court  of  last  statutes  may 

crive  aDoeal 

resort  from  special  probate  courts,  —  for  instance,  in  directij-  to 
Maine,^^  Maryland,^    Massachusetts,^    New   Hamp-  ^Ju^^"* 


1  Estate  of  Miner,  46  Cal.  564, 568. 

«  Kingr.  Rockhill,41  N.  J.  Eq.  273. 

*  Cramer  v.  Forbis,  31  HI.  A  pp.  259 ; 
Adams  v,  Specht,  40  Kans.  387,  390 ;  State 
V,  Houston,  32  La.  An.  1305 ;  Comptou  o. 
Compton,  2  GUI,  241,  253. 

^  Matter  of  Johnson,  87  Iowa,  130, 
135;  Sadler  v.  Rose,  18  Ark.  600,  602; 
Nelson  v.  Green,  22  Ark.  367 ;  Battle  v. 
Vick,  4  Der.  L.  294 ;  Long  v.  Rhymes,  2 
Murphj,  122. 

^  Lawrence  v,  Thomas,  84  Iowa,  362 ; 
Senseman's  Appeal,  21  Pa.  St.  331,  334; 
Adams'  Appeal,  38  Conn.  304, 307. 


^  Adams  v,  Adams,  21  Vt.  162, 164. 
7  Manghan  v.  Burns,  64  Vt.  316 ;  Engle 
V.  Yorks,  64  N.  W.  (S.  Dak.)  132. 

*  Manghan  v.  Burns,  supra;  Francis 
V.  Lathrope,  2  Tyler,  372;  Holmes  v. 
Holmes,  26  Vt.  536,  540;  Watson  t;.  War- 
nock,  31  Ga.  716,  718. 

*  Broadwater  v.  Richards,  4  Mont.  52. 
M  Woemer  on  Adm.  §  549. 

1^  Rey.  St.  1883.  ch.  63,  §23. 
"  Code,  1888,  Art.  5,  §  58. 
u  Publ.  St.  1882,  ch.  156,  §  5. 
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shire,^  and  Rhode  Island.  In  Alabama  appeal  may  be  taken 
to  either  the  Circuit  or  Supreme  Court ;  ^  in  Oklahoma  ap- 
peals involving  questions  of  law  only  are  allowed  directly  to  the 
Supreme  Court,  while  such  as  involve  questions  of  fact  must  go  to 
the  District  Court,  a  different  course  of  procedure  being  prescribed 
for  either  class  of  cases ;  ^  in  Tennessee,  in  cases  in  which  the 
County  Court  and  Chancery  Court  have  concurrent  jurisdiction,  ap- 
peal lies  from  either  court  to  the  Supreme  Court  directly ;  ^  and  in 
Texas  appeal  lies  from  the  District  Court  to  the  Supreme  Court 
in  all  cases,  whether  originally  brought  in  that  court,  or  appealed 
from  the  Probate  Court ;  but  appeal  from  Probate  Court  lies  only 
to  the  District  Court.^  In  Iowa,  the  appointment  of  a  guardian 
to  a  minor  is  held  to  be  within  that  class  of  cases  which  the  stat- 
ute requires  to  be  prosecuted  like  actions  in  ordinary  cases,  and 
therefore  not  triable  de  novo  on  appeal,  but  only  on  assignment  of 
errors.® 

^  Pnbl.  St.  1891,  ch.  200,  §  1.  diction,  appeal  lies  to  the  intermediate 

s  Code,  1886,  §§  3611,  3640,  3641.  court. 

s  BrickneU  v.    Sporleder,  3  OkL  561,         >  Sayles'    St.   1888,  §§    1790;    1380; 

566.  1118;  1789. 

*  Code,  1884,  §  3865.    But  where  the         ^  Lawrence  v.  Thomas,  84  Iowa,  362. 

Probate  Court  has  exdusiTe  original  juris-  363. 
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CHAPTER  XIV. 

OF  THE  JURISDICTION  OVEB  PEBSONS   OF  UNSOUND  MIND. 

§  113.    OasBes   of   Persons   of   Unsound  Biind.  —  Por  the   pur- 
poses of  the  present  treatise  it  is  neither  necessary  nor  profitable 
to  attempt  an  accurate  definition,  from  either  the 
legal  or  medical  standpoint,  of  the  terms  idiocy,  in-  distmJSon^ 
sanity,  lunacy,  or  non  compos  mentis^  or  to  dwell  at  JJJlfttse^be?^' 
any  length  upon  the  learned  disquisitions  thereon  con-  *7®®°  different 

■^  °  *^  ^  classes  of  un- 

tained  in  numerous  as  well  as  voluminous  text-books,  soundness  of 
and  opinions  by  eminent  physicians,  lawyers,  and  "*"'• 
judges.  It  is  sufficient  to  know  to  what  class  of  persons  the  vari- 
ous statutes  refer  by  the  use  of  these  or  similar  terms,  because 
the  extent  and  manner  of  the  protection  afforded  by  the  States  to 
those  who,  from  mental  incapacity,  are  unable  to  help  themselves, 
is  matter  of  statutory  regulation  in  all  of  them. 

In  England  a  distinction  was  originally  taken  between  idiots 
and  lunatics.    ^^  An  idiot,"  says  Blackstone,^  ^'  or  natural  fool,  is 

one  that  hath  had  no  understanding  from  his  nativity ;  and  there- 

i 

1  1  Bla.  «802. 
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Original  difl-     fore  is  by  law  presumed  never  likely  to  attain  any/ 

tinction  be-  .^  x  ,  ,    ,  , 

tween  idiots  In  such  case  the  common  law  writ  de  idiota  inquirendo 
invoiveBthat  issued,  ^^  to  inquire  whether  he  be  an  idiot  or  not, 
which  must  be  tried  by  a  jury  of  twelve  men,  and  if 
idiotsMandfl  go  they  find  him  purus  idiota^  iiie  profits  of  his  lands, 
'°^*  and  the  custody  of  his  person  may  be  granted  by  the 
king  to  some  subject,  who  has  interest  enough  to  obtain  them."  * 
But  a  "  lunatic,  or  non  compos  mentis,  is  one  who  hath  had  under- 
standing, but  by  disease,  grief,  or  other  accident  hath  lost  the  use 
of  his  reason."  "To  these  also,"^  continues  Blackstone, ''  as  well 
as  idiots,  the  king  is  guardian,  but  to  a  very  different  purpose, 
but  the  crown  ^^^  *^®  ^^^  always  imagines  that  these  accidental 
18  trustee  for      misfortuncs  may  be  removed ;  and  therefore  only  con- 

lunatics  and  .  •'  p         i  r 

accounts  to       stitutcs  the  crowu  a  trustee  for  the  unfortunate  per- 

f  hptn 

sons,  to  protect  their  property,  and  to  account  to  them 
for  all  profits  received,  if  they  recover,  or  after  their  decease  to 
their  representatives.*'  ^ 

The  distinction  between  idiocy  and  lunacy,  or,  as  more  gener- 
ally styled,  insanity,  is  still  preserved,  in  name  at  least,  in  most  of 
the  States.  But  the  distinction,  for  any  purpose  connected  with 
Original  dis-  ^^^  guardianship  over  either  or  any  class  of  insane 
Im^^rtance*^*  pcrsons,  has  no  practical  significance  in  America. 
America.  The  objcct  of  this  guardianship  being  to  protect  the 

property  of  a  mentally  incompetent  person  and  to  apply  it  prima- 
rily for  his  and  his  family's  benefit  and  enjoyment,  and  incident- 
ally to  preserve  it  for  his  heirs  and  distributees,  or  legatees  as  the 

Courts  do  not  ^^®  ^^^  ^^^  ^*  ^^  evident  that  the  commission  of 
confine  their      lunacy,  or  proceedings  in  the  nature  of  the  writ  de 

protection  to  ...,.  /•j 

idiots,  lunatics,  lunotico  tnquirendOj  is  not  confined  to  the  cases  of 
or^nsane  per-     p^^g^^g  ^]jq  jjjg^y  y^  strictly  classed  as  idiots,  luna- 

1  1  Bla.  303.  *  1  Bla  304.  The  statute  of  17  Edw.  IL 

^  1   Bla.  304,  having  referred  to  the  c.  10,  providing  for  the  custody  and  8o»- 

ancient  notion  that  lunatics  have  lucid  tentation  of  lunatics,  and  the  preservation 

intervals,     "  sometimes     enjoying    their  of  their  lands  and  profits  thereof  for  their 

senses,    and    sometimes    not,   that  fre-  use  by  the  king,  and  that  the  king  shaU 

qnently  depending  on  the  moon;"  and  take  nothing  to  his  own  use;  and  that  the 

stating  that  **  under  the  general  name  of  residue  on  the  death  of  the  parties  shall 

non  compos  mentis  (which  Sir  £dward  Coke  be  distributed  for  their  souls  by  the  advice 

says  is  the  most  legal  name)  are  comprised  of  the  ordinary  (by  later  enactments  shall 

not  only  lunatics,  but  persons  under  fren-  go  to  their  executors  or  administrators) 

sies,  or  who  lose  their  intellects  by  disease;  was  not  introductory  of  a  new  right,  but 

those  that  ^010  deaf,  dumb,  and  blind,  not  only  went  to  regnlate  a  right  pre-existing 

being  bom  so,  or  such,  in  short,  as  are  in  the  crown:  Per  Kent.  Ch.,  in  Matter  of 

jndged  by  the  Court  of  Chancery  incap-  Barker,  2  Johns.  Ch.  232,  237.     And  see 

able  to  manage  their  own  affairs."  1  Hammond's  Blackstone,  554,  note  (*). 
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tics,  or  insane  persons  in  the  technical  sense ;  ^  "  It  is  but  extend  it 

y  r  '  to  all  who  are 

sufficient  that  he  be  mentally  incompetent  to  govern  mentally  in- 
himself  or  to  manage  his  own  affairs,  from  whatever  tecTthem-^ 
cause  this  incapacity  may  arise.    Hence,  permanent  ^  ^^' 
mental  weakness    amounting  to  such  incapacity,  arising  from 
advanced  age,  sickness,  habitual  drunkenness,  or  imbecility  con- 
stitutes in  law  '  Unsoundness  of  Mind^  and  as  such  becomes  tan- 
tamount in  its  effects  to  those  produced  by  idiocy  or  lunacy,  for 
such  conditions  all    equally  express  mental   incapacity  for   the 
government  of  one's  affairs.     Such  a  person  is  in  legal  intend- 
ment non  compos  mentis^  * 

As  in  England,  so  in  the  United  States,  the  technical  distinc- 
tions between  idiocy,  lunacy,  insanity,  or  the  "  four  manners  of 
non  compos  mentis  "  mentioned  by  Coke,  ®  and  the  consequent  re- 
fusal of  the  court  to  grant  a  commission  of  lunacy  in  cases  where 
the  party  was  not  in  a  technical  sense  an  idiot  or  lunatic,^  are 
now  disregarded,*  and  the  test  of  the  power  of  a  chancery  or 
probate  court  is  held  to  be  whether  the  person  under  exami- 
nation is,  or  is  not,  mentally  incapable  of  governing  himself 
and  managing  his  property.^     The  function  of   the   guardian. 


1  Ridgewaj  v.  Darwin,  8  Vee.  65. 

*  Ordronaux,  Lnn.  L.  XXL  p.  xxxvii. 
and  authorities  cited.  See,  as  to  the 
various  classes  of  persons  subject  to  be 
put  under  guardianship,  under  American 
statutes,  posty  §  114. 

*  Beverley's  Case  of  N(m  Compos 
Mentis,  Coke,  pt.  4,  p.  124. 

*  Ez  parte  BamslejyS  Atk.  168;  Lord 
Donegal's  Case,  2  Ves.  Sen.  407;  Beau- 
mont's Case,  1  Whart.  52  (in  this  case  the 
court  caU  attention,  that  the  Court  of 
Chancery  in  England  had  of  late  gone 
beyond  the  limits  set  by  Lord  Hardwicke, 
and  had  applied  commissions  —  not  de 
lunaticoinquirendo,  but  in  the  nature  of  those 
of  lunacy,  to  cases  where  there  is  such  an 
imbecility  of  mind  as  renders  a  person  in- 
competent to  manage  his  affairs,  or  liable 
to  be  imposed  on.  .  .  .  "  In  short/'  says 
Kennedy,  speaking  for  the  court,  "the 
distinction  between  those  who  are  styled 
non  compotes  mentis  in  law,  and  those  who 
labor  under  extreme  imbecility  of  mind, 
is  very  clearly  maintained  through  every 
part  of  it :  and  in  order  to  prevent  con- 
fusion it  may  be  important,  perhaps,  that 


this  distinction  ^ould  continue  to  be  ob- 
served. And  until  the  legislature  shaU 
authorize  the  courts  of  this  State  to  enter- 
tain a  proceeding  with  a  view  to  deprive 
the  latter  description  of  persons  of  all  con- 
trol and  power  over  their  estates,  they  can- 
not take  cognizance  of  it.");  Jenkins  v. 
Jenkins,  2  Dana,  102. 

^  **  Of  late,  the  question  has  not  been 
whether  the  party  is  absolutely  insane ;  but 
the  court  has  thought  itself  authorized 
(though  certainly  many  difficult  and  deli- 
cate cases  with  regard  to  the  liberty  of  the 
subject  occur  upon  that)  to  issue  the  com- 
mission, provided  it  is  made  out  that  the 
party  is  unable  to  act  with  any  proper  and 
provident  management ;  under  that  imbe- 
cility of  mind,  not  strictly  insanity,  but 
as  to  the  mischief  caUing  for  as  much 
protection  as  actual  insanity : "  Ridgeway 
V.  Darwin,  8  VeB.  65.  To  similar  effect : 
Commonwealth  v.  Schneider,  59  Pa.  St. 
328 ;  Nailor  v.  Nailor,  4  Dana,  339,  343 ; 
Greenwade  v.  Green  wade,  43  Md.  313, 
315. 

•  Lackey  v.  Lackey,  8  B.  Mon.  107  ; 
In  re  Conover,  28  N.  J.  £q.  330 ;  Dennett 
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The  functions  committce,  conservator,  or  whatever  may  be  the  name 
tiie^8ame,'hx>m^  of  the  trustee  appointed  to  have  the  care  and  cus- 
mSntirinSt-"**  ^^7  <>*  ^^^  person  and  management  of  the  estate  of 
pacity  exists.  ^  person  of  unsound  mind,  is  the  same,  no  matter 
from  what  cause  his  inability  to  take  care  of  himself  or  his 
estate  may  have  arisen,  so  that  it  be  owing  to  a  defect  of  the 
mind.  Nor  does  it  matter,  if  the  necessity  to  appoint  a  guar- 
dian appears,  whether  the  disease  be  curable  or  incurable;  for 
provisions  exist  in  all  of  the  States  for  a  cessation  of  the  guar- 
dianship whenever  it  becomes  unnecessary. 

It  is  to  be  observed,  however,  that  the  unsoundness  of  mind 

But  the  mental  ^^^^^  ^^^^  justify  the  appointment  of  a  guardian 
incapacity         must  be  more  than  mere  debility  or  impairment  of 

must  be  such  *'  ^ 

as  to  deprive  memory;  it  must  be  such  as  to  deprive  the  person 

the  power  to  affected  of   ability  to  manage  his  estate.^    If  the 

^^  defendant   is   capable  of   transacting  the   ordinary 

it  is  not  enough  busiucss  involved  in  taking  care  of  his  property,  and 

that  others  jf  j^^  understands  the  nature  of  his  business  and  the 

might  manage 

it  to  better  effect  of  what  he  does,  and  can  exercise  his  will 
with  reference  to  such  business  with  discretion,  not- 
withstanding the  influence  of  others,  he  is  not  of  unsound  mind 
within  the  meaning  of  the  statute,  and  should  not  be  deprived 
of  the  control  of  his  property.^ 

§  114.    Statutes  Defining  and  ClaBslng  UnsoundneBB  of  Siind.  — 

In  Alabama^  the  term  "of  unsound  mind"  is  defined  by  statute 
statutory  defi-   to  iucludo  idiots,  luuatics,  and  insane,  and  in  Indi- 

nitions  extend  '  '  ' 

to  the  terms  aua^  furthermore  non  compos^  monomaniacs,  and  dis- 

nuntit^^*^  tracted  persons.     So  the  term  " lunatic "  is  enacted 

"of  unsound  to  include  idiots,  insane  and  distracted  persons,  and 

"***  *  *  every  person  who,  by  reason  of  intemperance  or  any 

niacs,"  disorder  or  unsoundness  of  mind,  shall  be  incapable 

Mreons^**^  of  managing  and  caring  for  his  estate  in  Colorado ;  * 

V.  Dennett,  44  N.  H.  531,  537 ;  Bobertson  is  held  to  extend  "  to  every  case  of  mental 

t).  Lyon,  24  S.  C.  266,  272;  Snyder  v.  nnsoondness    or    imbecility    which    has 

Snyder.  142  UL  60, 66.  reached  such    a   degree  as  renders  the 

1  Matter  of  CollinB,  18  N.  J.  Eq.  253;  subject  incapable  of  conducting  the  ordi- 

Matter  of  Lindsley,  43  N.  J.  £q.  9 ;  Hen-  nary  affairs  of  life,  and  leaves  him  in  a 

derson  v.  McGregor,  30  Wis.  78, 80 ;  Com-  condition  to  become    the  victim  of  his 

monwealthv.  Beeves,  140  Pa.  St  258.  own  foUy,  or  the  fraud  of  others :"  Per 

3  Emerick  v,  Emerick,  83  Iowa,  41 1,  Mitchell,  J.,  in  McCammon  v,  Cunning- 

414.  ham,  108  Ind.  545, 547. 

*  Code,  1886,  §  2410.  «  Mills'  Ann.  St.  1891,  §  2968. 

*  Ann.  Bev.  1894,  $  2714.    The  statute 
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but  in  Virginia^  and  West  Virginia^  idiots  are  ex-  "innatios,*' 
eluded  from  this  definition;  and  so  in  New  York.®  "idiots," 
"  Insane  person  "  is  made  to  include  idiots,  nan  com-  « insane  per- 
potes^  lunatic  and  distracted  persons  in  Colorado,*  "®°**" 
Iowa,*  Maine,®    Massachusetts,^    Michigan,®  New    Hampshire,* 
Vermont,^®  Virginia,^^  and  West  Virginia,^  and  '*  insane "  and 
"  lunatic  "  include  every  species  of  mental  derangement  in  Ohio ;  ^® 
"  person  of  unsound  mind "  and  "  insane  person  "  is  to  be  con- 
strued to  mean  either  an  idiot,  or  a  lunatic,  or  a  person  of  un- 
sound mind  incapable  of  managing  his  own  affairs,  in  Missouri.^* 
But  in  Minnesota  ^*  idiots  and  imbeciles  are  excepted. 

The  term  "  spendthrift "  is  applied  to  persons  who  by  excessive 
drinking,gaming,  idleness,  debauchery,  or  vicious  habits  of  any  kind, 
have  become  unable  to  take  care  of  themselves  and  their 

-  ,  ,  1     .  "  Spendthrifta." 

estates ;  or  who  so  spend,  waste,  or  lessen  their  estate  as 
to  expose  themselves  or  their  families  to  want  or  suffering ;  or  any 
town,  village,  city,  or  county  to  expense  for  the  support  of  himself 
or  his  family,  and  are  therefore  liable  to  be  placed  under  guardian- 
ship ;  so,  for  instance,  in  Illinois,^^  Maine,^"^  Massachusetts,^  Michi- 
gan,^* Minnesota,*^  Nebraska,^  New  Hampshire,®  Oregon,^  Rhode 
Island,^  and  Vermont.^  In  Louisiana,  where  not  only  lunatics 
and  idiots  are  liable  to  interdiction,^  but  all  persons  who,  owing 
to  any  infirmity,  are  incapable  of  taking  care  of  themselves  and 
their  estates,  interdiction  is  not  allowed  on  account  of  profligacy 
or  prodigality.*^ 

Habitual  drunkards  are,  as  appears  from  the  above-mentioned 
provisions  regarding  spendthrifts,  classed  with  these,   « Habitual 
and  as  being  in  need  of  guardians  as  much  as  persons  <ir»*°^*"^" 


1  Code,  1887,  §  1712. 

3  Code,  1891  (3d  ed.),  ch.  58,  §  44. 

S  Bliss'  Code,  1890,  §  3343,  pi.  15. 

«  MUls' Ann.  St.  1891,  §  4185  ("luna- 
tic" defined  in  statute  of  Colorado, 
supra). 

0  McClain's  Ann.  Code,  1888,  §  2237; 
see  Speedling  v.  Worth  Co.,  68  Iowa,  152. 

•  Rer.  St  1884,  ch.  I.  §  6,  pi.  8. 

7  Pabl.  St.  1882,  ch.  8,  §  3,  pL  10. 

•  HoweU's  St  1882,  §  2,  pi.  7. 

•  Publ.  St  1891,  ch.  2,  §  18. 
"  Rev.  St.  1894,  §  7. 

^  Code,  1887,  §  5,  pi.  5. 
u  Code,  1891   (3d  ed.),  ch.  13,  §  17, 
pLU. 


"  St  1890,  §  1536. 

"  Rev.  St  1889,  §  5562. 

W  St  1891,  §5886. 

M  Rev.  St  1896,  ch.  86,§1. 

"  Rev.  St  1883,  ch.  67,  §  4. 

w  Pnbl.  St.  1882,  ch.  139,  §  8. 

19  HoweU's  St  1882,  §  6317. 

*>  St  1891,  §  5754. 

21  Comp.  St  1891,  ch.  34,  §  17. 

»  Publ.  St  1891,  ch.  179,  §3. 

^  Code  and  Gen.  L.  1887,  §  2891. 

«*  Publ.  St  1882,  ch.  168,  §§  7,  8. 

»  Rev.  St  1891,  §  2750. 

«  Voorh.  C.  C.  1889,  Art  422. 

»  lb.  Art.  426. 
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of  unsound  mind  from  other  causes.  Thej  are,  however,  pro- 
ceeded against  eo  nomine  in  Alabama,^  Georgia,^  Illinois,^  Indi- 
ana,* lowa,^  Kansas,*^  Mississippi,'''  Missouri,®  New  York,^  North 
Carolina,^^  Ohio,^^  Pennsylvania,^  Rhode  Island,^®  Texas,**  Wis- 
"0  ium"or  cousiu,**  and  Wyoming.*^  In  Mississippi  drunkards 
<'  morphine       are  classed  with  opium  and  morphine  eaters,  to  whom 

courts  of  chancery  may  appoint  guardians ;  *^  and  in 
Arkansas,*®  North  Carolina,*^  Ohio,*  and  Wyoming,**  they  are 
placed  in  the  same  category  with  idiots,  lunatics,  and  insane  persons. 
In  the  State  of  Washington  it  is  held  that  the  appointment  of  a 
guardian  for  the  person  and  estate  of  one  whose  mind  has  become 
unsound  from  the  constant  and  excessive  use  of  alcoholic  liquors, 
thereby  rendering  him  incapable  of  conducting  his  own  affairs  is 
authorized  under  a  statute  providing  that  guardians  may  be  ap- 
pointed to  take  the  care,  custody,  and  management  of  all  idiots, 
insane  persons,  and  all  who  are  incapable  of  conducting  their  own 
affairs,"  &c.^ 

Deaf  and  dumb  persons,  when  incapable  of  managing  their 
estates,^  or  who  cannot  make  known  their  thoughts  or  desires, 

and  are  incompetent  to  manage  their  estates;^  per- 

"  Imbeciles."  '        r 

sons  imbecile  or  incompetent  to  manage  their  estates 
on  account  of  the  infirmity  of  old  age,^  and  persons  mentally  in- 
competent, from  any  cause,  to  manage  their  property,*  are  sev- 

1  Code,  1886,  §§  2502-2505.  "  Pnbl.  St.  1882,  ch.  168,§  8. 

«  Code,  1882,  §§  331 ;  1852.  i*  Saylea'  Civ.  St.  1888,  §  2653. 

«  Rev.  St.  1896,  ch.  86,  §  I.  «  Ann.  St.  1889,  §  3978. 

«  Ann.  Rev.  1894,§  5743.   In  this  State  '^  Rev.  St.  1887,  §  2287. 

the  constitational  power  of  the  legislature  ^^  Ann.  Code,  1892,  §§  2215,2216. 

to  pass  an  act  authorizing  the  appoint-  ^  Dig.  1894,  §3814. 

ment  of  a  guardian  over  the  person  and  ^"  But  inebriety  must  be  of  at  least  a 

estate  of  an  habitual  drunkard  having  been  year's  standing :  Code,  1883,  §  1671. 

assailed,  was  upheld  by  the  court :  Devin  ^  Rev.  St.  1890,  §  6317. 

V,  Scott,  34  Ind.  67, 69.  «  Rev.  St.  1887,  §  2287. 

«  McClain's  Ann.  Code,  1888,  §  3463.  ^  Wetmore's   Guardianship,   6  Wash. 

^  Gen.  St.  Ann.  1889.  §  3678.  271,  273,  Hoyt,  J.,  dissenting    on    the 

7  Ann.  Code,  1892,  §  2215.  ground  that  the  statute  contemplates  only 

*  Rev.  St.  1889,  §  5561.  those  cases  of  insanity  or  imbecility  which 

*  Bliss'  Ann.  Code,  1890,  citing  L.  1874,  might  be  presumed  to  be,  to  a  certain  ex- 
tit.  2,  §  I.  tent,  permanent,  and  not  at  all  cases  of 

10  Code,  1883,  §  1670:  '*  Inebriate,  .  .  .  drunkenness,  whether  habitual  or  other- 
incompetent  to  manage  his  own  affairs  by  wise :  p.  278. 
reason  of  excessive  use  of  intoxicating        ^  Gray  v.  Obear,  59  Ga.  675,  680. 
drinks."  «*  Kentucky :  St.  1894,  §  2149. 

"  Rev.  St.  1890,  §  6317.  »  lb. 

^  Bright  Pnrd.  Dig.  1885,  p.  690,  §  1 ;        »  Idaho :  Rev.  St.  1887,  §  5784. 
p.  1125,  §  1. 
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erally  mentioned  as  persons  liable  to  be  put  nnder  gaardianship. 
The  gravamen  in  all  instances  is  seen  to  be  the  inability  of  the 
individual  to  take  proper  care  of  himself  or  his  property  on  ac- 
count of  some  mental  defect.    In  Maine  provision  is  Guardians  to 

1  j^x-L  'J.  J.      £  j«  J.  convicts  for 

also  made  for  the  appointment  of  guardians  to  con-  less  than  life 
victs  committed  to  the  state  prison  for  a  term  less  andabscond- 
than  for  life ;  ^  and  in  Vermont  a  guardian  is  to  be  ^^  persons. 
appointed  to  an  absconding  person  leaving  wife  and  children.^ 

§  115.  Jorisdiotion  over  Persons  of  nnsoand  Mind  without  Inquisi- 
tion. —  It  has  already  been  mentioned  ^  that  the  English  jurisdic- 
tion in  lunacy  is  generally  ascribed  to  the  king's  warrant  under 
his  sign  manual ;  and  that,  when  the  fact  of  lunacy  has  been 
established,  the  superintendence  of  the  trust  is  a  part  of  the  gen- 
eral jurisdiction  of  the  Court  of  Chancery.  It  was  Lord  Campbell's 
opinion  that  a  commission  de  idiota  or  de  lunatico  inquirendo 
would  issue  at  common  law  from  the  Court  of  Chancery  under  the 
Great  Seal.*  But  chancery  will  exercise  a  temporary  q^^^^^  ^^ 
jurisdiction  even  though  the  fact  of  insanity  has  not  protect  pereons 

...  of  unsound 

been  ascertained  by  inquisition  or  other  proceeding  mind,  if  neces- 
had,  under  circumstances  rendering  such  interference  '*'^' 
necessary  for  the  protection  of  the  estate,  or  of  the  ^"*  Y^^  *^ 

•'  *^  '  point  no  gaar- 

maintenance  of  a  person  of  unsound  mind,^  but  will  dian  without 
not  appoint  a  guardian  in  such  case.^  So  in  the 
United  States  :  If  the  estate  or  income  is  too  small  to  defray  the 
expenses  of  a  commission  in  lunacy ;  or  if  the  object  in  view  may 
be  attained  as  safely  and  as  fully  in  all  respects  without  it,  the 
execution  of  the  inquisition  may  be  suspended  or  dispensed  with 
altogether,"^  and  the  court  will,  in  the  exercise  of  its  equitable 
jurisdiction,  when  necessary,  extend  its  protection  to  the  person  or 
estate,  though  it  may  not  undertake  to  confine  or  dispose  of  the 
person  or  estate.®  So  an  act  conferring  upon  overseers  of  the 
poor  power  to  take  and  confine  the  body  of  any  insane  person 
without  trial  or  legal  proceeding  by  which  the  fact  of  insanity 
could  be  judicially  ascertained,  was  construed  as  applying  only  to 

1  Rev.  St.  1883,  ch.  67,  §  4,  pL  IIL  •  In  re  Bligh,  L.  R.  12  Ch.  Dir.  364 ; 

*  Rer.  St.  1894,  §  2756.  Brandon's  Trust,  L.  R.  13  Ch.  Div.  773. 

s  Ante,  §  2.  ^  Qwing's  Case,  1  Bland  Ch.  290. 

^  Lord  CampbeU's  Lives,  Vol.  1,  p.  14,  "  Owing's  Case,  supra;  Matter  of  Ken- 
as  cited  bj  BosweU  in  his  Law  of  Insanity,  ton,  5  Binn.  613 ;  and  see  authorities  infra, 
§  29.  p.  388,  note  2. 

»  Vane  v.  Vane,L.  R.  2  Ch.  Div.  124. 
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such  insane,  lunatic,  or  distracted  persons  as  have  an  estate,  and 
who,  after  service  of  process,  had  been  found  such  by  a  jury; 
otherwise  it  would  be  in  derogation  of  the  rights  of  civil  liberty 
guaranteed  by  the  Constitution.^  But  an  act  providing  for  the 
imprisonment  of  a  person  convicted  as  ^^  an  inebriate,  habitual  or 
common  drunkard,"  in  any  inebriate  or  insane  asylum  for  not 
more  than  two  years,  nor  less  than  three  months,  '^  provided  some 
friend  or  relative  shall  execute  a  bond  conditioned  that  he  will 
pay  for  the  support  of  such  inebriate,  habitual  or  common  drunk- 
ard during  his  imprisonment  and  confinement "  was,  in  Wiscon- 
sin, held  unconstitutional.^ 

On  the  same  principle,  this  jurisdiction  may  be  invoked  in 
favor  of  the  relatives  or  dependents  of  the  insane  person;®  and 
where,  for  instance,  administration  to  a  next  of  kin  was  granted 
durante  animi  vitio} 

The  general  doctrine,  that  no  man  can  be  deprived  of  his  lib- 
erty without  the  judgment  of  his  peers,^  must  be  understood  as 
If  public  wei-  being  controlled  by  the  equally  valid  doctrine  that  the 
lunatioB  maV'*  public  Welfare  is  the  highest  law.  Hence,  a  lunatic 
of  Se^Hrberty  ^^7  ^^  restrained  of  his  liberty  without  previous 
witboutprevi-    inquisitiou,  warrant,  or  aflSdavit,  if  his  disease  re- 

008  trial  by  ^  '  '  ,  ; 

jury.  quires  seclusion  or  restraint ;  or  if  he  have  suicidal  or 

homicidal  tendency,  thus  being  dangerous  to  himself  or  others ; 
or  if  he  have  dangerous  and  uncontrollable  propensities  looking 
toward  the  destruction  of  property,  incendiarism,  or  in  any  way 
menacing  the  community ;  or  if  he  would  be  exposed  to  sufifering 
for  the  want  of  food  and  shelter  by  wandering  about  and  getting 
lost.  Such  a  person  will  not  be  discharged  from  an  asylum.^ 
On  the  obvious  necessity  of  the  case,  the  confinement  without 
warrant  of  a  person  so  insane  that  it  would  be  dangerous  to  suffer 
him  to  be  at  liberty,  is  justifiable.^  It  is  just  as  competent  to 
arrest  an  insane  man  who  is  committing  a  breach  of  the  peace  as 
a  sane  person  under  like  circumstances ;  for,  though  an  insane 
person  can  commit  no  crime,  he  may  be  lawfully  prevented  from 
doing  harm.« 

1  Smith  V.  People,  65  HI.  375,  878.  *  Ordronanx  Jad.   Asp.  of    Insanitj, 

*  State  V.  Ryan,  70  Wis.  676.  xxxix ;    Commonwealth  v.  Eirkbride,  3 
8  Conduit  V.  Soane,  5  Mjl.  &  C.  Ill ;     Brewst  586,  591. 

Steed  V.  Calley,  2  Myl.  &  E.  52 ;  Carter  t;.         ?  Colbj  v.  Jackson,  12  N.  H.  526,  530; 
Carter,  1  Paige,  463.  Davis  v.  Merrill,  47  N.  H.  208  ;  Van  Deu 

*  Ex  parte  Evelyn,  2  Mjl.  &  E.  3.  sen  v.  Newcomer,  40  Nf  ich.  90. 

>  Commonwealth     v.     Eiikbride,     S         *  Lott  v.  Sweet,  33  Mich.  309. 
BrewBt.  419,  421. 
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If  the  above  principles  are  admitted,  it  results  that  there  is  no 
such  thing  as  an  indefeasible  right  of  trial  bj  jury,  previous  to  the 
application  of  necessary  remedies,  even  on  the  issue  of  insanity. 
Under  the  ancient  common  law,  persons  deprived  of  their  reason 
might  be  confined  till  they  recovered  their  senses,  without  waiting 
for  the  forms  of  a  commission  or  other  special  authority  from  the 
crown.^ 

A  chancery  court  having  jurisdiction  in  regard  to  idiots  and 
lunatics  may  make  provisional  orders,  when  necessary,  for  the 
care  of  the  lunatic's  estate  pending  the  proceedings  court  having 
under  a  commission.^      In  Louisiana,  where,  under  may  protect 
the  statute,  the  district  judge  has  power,  in  a  proceed-  t?e*^^Si°^ 
ing  for  interdiction,  to  appoint  a  temporary  adminis-   w°°» 
trator  to  a  person  proceeded  against  for  incapacity,  pending  the 
proceedings,  it  is  held  that  such  appointment  exhausts  the  discre- 
tion of  the  judge,  and  he  cannot  rescind  the  appointment  without 
cause.^     In  England  it  is  customary  to  appoint  a  or  appoint  a 
receiver,  where  no  person  can  be  found  to  act  gratui-   "^*"^'- 
tously  as  committee  of  a  lunatic,*  who,  though  receiving  a  salary, 
is  considered  a  committee,  and  gives  bond  as  such.^    So,  also,  if 
necessary  in  the  preservation  of  a  lunatic's  estate,  courts  of  equity 
in  the  United  States,  as  well  as  in  England,  will  appoint  re- 
ceivers ;  ®  where,  for  instance,  the  estate  is  in  unreliable  hands, 
and  before  the  commission  in  lunacy  has  been  returned,^  or  after 
the  death  of  his  committee,  if  there  be  conflicting  claims  as  to 
who  is  entitled  to  the  assets.^    But  in  such  case  the  jurisdiction 
of  chancery  will  be  exercised  only  for  the  protection  of  personal 
assets ;  rival  claimants  to  the  real  estate  of  the  deceased  lunatic 
will  be  relegated  to  the  court  having  jurisdiction  as  if  there  were 
no  lunacy.*    The  receiver  is  liable  to  give  bond,  and   may  be 
called  on  to  account  at  any  time  by  any  party  in  interest ;  and  it 
is  held  in  Tennessee  that  it  is  the  duty  of  the  receiver  himself  to 
account  at  least  once  every  year.^® 

1  4  Bla.  25.  •  High  on  Receivers,  §  733. 

'  Wendell,  tVi  r0, 1  Johns.  Ch.  600,  603 ;  ?  Matter    of  Kenton,   5   Binn.    613; 

Dey,  in  re,  9  N.  J.  Eq.  181, 182  ;  Nailor  v.  Matter  of  Fountain.  L.  R.  37  Ch.  Div.  609. 

Nailor,  4  Dana,  339,  346 ;    Kenton,  tit  re,  •  Matter  of  Colvin,  3  Md.  Ch.  278, 288, 

5  Binn.  613 ;  In  re  Harris,  28  Atl.  (Bel.)  citing  the  case  of  the  Dachess  of  Norfolk, 

829,  330.  mentioned  bj  Shelf ord,  210. 

'  State  V.  Jadge,  18  La.  An.  523.  *  Carrow  v.  Ferrior,  L.  R.  3  Ch.  App. 

*  Ex  parte  Radcliffe,  1  Jac.  &  W.  619.  175,  178  et  seq, 

A  Ex  varU  Warren,  10  Yes.  622.  ^  Lowe  v,  Lowe,  1  Tenn.  Ch.  515. 
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§  116.  Jurlsdiotion  of  the  InquiBition  of  Lonaoy.  —  The  writs 
de  idiota  inquirendo^  originallv  issued  (on  information  to  the  king 
Ancient  writs  that  a  person  possessed  of  real  estate  was  an  idiot)  to 
de^I2S»°^  the  escheator  of  the  county  ,i  and  de  lunatico  inquir 
inquirendo  reudo  issucd  to  the  sheriff  2  ^QQ  information  of 
iiowsuppianted  lunacj)  are  now  supplanted  by  commissions  in  chan- 
commisBionsottt  ccry,  and  in  America  by  proceedings  in  the  nature  of 

ofclunceryor  .      .  .....  .  ,    ,  .       ,. 

probate  courts,  a  commission,  Or  mquisition,  issued  by  a  court  of 
chancery  or  by  a  probate  court,  or  court  of  probate  jurisdiction. 
In  by  far  the  greatest  number  of  States  the  jurisdiction  over  in- 
sane persons,  or  persons  of  unsound  mind,  is  vested  in  probate 
Jurisdiction  in  courts  €0  nomtne,  foT  instance,  in  Alabama,*  Arizona,* 
probate  courts.  Arkansas,*  Connecticut,®  South  Dakota,^  Idaho,® 
Kansas,^  Maine,^^  Massachusetts,^^  Michigan,^  Minnesota,^*  Mis- 
souri,^* Nebraska,^*  New  Hampshire,^®  Ohio,^"  Oklahoma,^®  Rhode 
Island,i»  South  Carolina,*  Utah,^^  Vermontj^a  and  Wyoming  ;2» 
or  in  courts  or  officers  invested  with  similar  jurisdiction,  for 
County  courts,  instance,  county  courts  in  Colorado,^  Illinois,^  Ken- 
tucky *  North  Dakota,^  Oregon,*®  Tennessee,*^  Texas,*^  Virginia,^ 
Court  of  Ordi-    and  Wiscousiu ;  ^  the  Court  of  Ordinary  in  Georgia," 

nary. 

1  The  escbeator  being  a  reTonne  officer        ^^  Rer.  St.  1890,  §  6802;   Heckman  v. 

and  the  profits  of  the  lands  of  one  f oond  Adams,  50  Oh.  St.  305, 313. 
"purus  idiota**  going  to  the  king.     See        »  St.  1890,  §  1593. 
ante,  ins.  »  Pnbl.  St.  1882. 

>  "  I  cannot  find  one  writ  directed  to        ^  Concnrrent    with    Common     Fleas 

the  escheater  to  inquire  of  Innacj.  The  es-  Conrt:  Rey.  St.  1893;  Walker  v.  Russell, 

cheater  was  an  officer  for  the  crown  reve-  10  S.  C.  82.    See  Const.  Art.  IV.  §  20. 
nae,  and   in  case  of   Innacj,  where  no        >^  Comp.  L.  1888,  §  4318. 
profits  go  to  the  crown,  the  writ  was  never        *>  Rer.  St.  1894,  §  2751. 
directed  to  the  escheater :  "  Lord  Hard-        »  Rey.  St.  1887,  §  2287. 
wicke,  in  Ez  parte  Sonthcote,  Amb.  109,        ^  Mills'  Ann.  St.  1891,  §  2935. 
111.  «  Rev.  St.  1896,  ch.  85,  §  3. 

s  Code,  1886,  §  2390.  ^  Concnrrent  with  Circuit  Court:  St 

*  Rev.  St  1887,  §  2156.  1894,  §  2149. 

*  Dig.  1894,  §  3814.  "  Rev.  Code,  1895,  §  6549. 

*  Gen.  L.  1887,  §  475.  »  Gen.  L.  1887,  §  2889. 

7  Comp.  L.  1887,  §5996.  »  Concurrent   with  Chancerj:   Code, 

*  Rev.  St  1887,  §  5784.  1884,  §  4430.    See  Cooper  v.  Summers,  1 

*  Gen.  St.  1889,  §  3677.  Sneed,  453,  457 ;  Oakelej  v.  Long,  10 
10  Rev.  St.  1884,  ch.  67,  §  4.  Humph.  254 ;  Albright  v.  Rader,  13  Lea, 
n  Pabl.  St  1882,  ch.  139,  §  7.  574. 

"  How.  St.  1882,  §  6314.  »  Rev.  St  1895,  §  2735. 

"St.  1891,  §  5884.     See  also  Lawa,        *^  Concurrent  with  circuit  and  corpora- 


1893,  ch.  5,  §  19.  tion  courts :  Code.  1887,  §  1700.    But 

^*  Rev.  St.  1889,  §  5513.  as  to  jurisdiction  of  circuit  courts,  infra. 

"  Comp.  St  1891,  ch.  34,  §  14.  »  Ann.  St  1889,  §  3976. 

»  Publ.  St  1891,  ch.  179,  §  1.  *>  Code,  1882,  §§  331 ;  185S. 
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Corporation  Court  in  Virginia ; '  and  in  the  Superior  Oorporation 

Court  in  California*  and  Washington,^  Supreme  Court  superior Coart 

in  New  York  ;*  clerk  of  the  Superior  Court  in  North  Supreme  Court. 

Carolina;^  district  judge  in  Nevada;®  Court  of  Com-  cierkofSa- 

'  "'      °  _    preme  Court. 

mon  Pleas  in  Pennsylvania^  and  South  Carolina,*  Djatrict judge. 
and  in  the  circuit  court  in  Florida,®  Indiana,^^  lowa,^^   Court  of  Com- 
Kentucky,ia  and  Virginia ; !»  while  in  Delaware,^*  Mary-  ^^J^*^;^ 
land,^^  Mississippi,!®  New  Jersey,!^  and  Tennessee,^®  O)u^ofchaii- 
the  courts  of  chancery  are  intrusted  with  power  simi-  ^^y- 
lar  to  that  possessed  by  the  English  Chancery  Court  over  idiots, 
lunatics,  and  persons  of  unsound  mind. 

It  has  been  held  that  equity  courts  in  America  take,  in  the 
absence  of  express  statutory  authority,  a  right  from  the  Common- 
wealth, or  State,  the  fountain  of  all  power  and  au-   ^  .    . 

-    Derivation  of 

thority,  similar  to  that  exercised  by  the  Chancellor  of  chancery 
England  as  a  delegated  prerogative  right,  in  matters   ^^^^' 
of  lunacy,  whenever  it  becomes  necessary  to  exercise  it  for  the 
protection  of  the  persons  and  property  of  citizens ;  ^  but  the  con- 

1  Concnrrent  with  circait  and  county  >  Concarrent    with    probate    conrta: 

ooort :  Code,  1887»  §  1700.  Walker  v.  RasseU,  10  S.  C.  82. 

a  Code  Ciy.  P.  1885,  §  1763.  *  Rev.  St.  1892,  §  843  etseq.;  aee  §§  2110 

*  Gnardianship  of  Wetmore,  6  Wash,  et  neq. 

271,  273.  W  Rev.  St  1894,  §  5743. 

*  Concarrent  with  County  Court  of  the        ^  McClain's  Ann.  Code,  1888,  §  3463. 
county:  Bliss' Ann.  C.  1890,  Laws,  1874,        ^  Concnrrent  with  county  courts  :  St. 
ch.  446,  tit.  2,  §  1.     But  the  Supreme  1894,  §  2149. 

Court  exercises  this  power  under  the  same  ^'  Concurrent  with  county  and  corpora- 
rnles  as  appertained  to  and  regulated  the  tion  courts:  Code,  1887,  §  1700.    But  it  is 
jurisdiction  of  the  Chancellor,  subject  to  held  that  the  jurisdiction  of  the  Circuit 
such  statutory  provisions  on  the  subject  Court  does  not  arise  until  a  county  or  cor- 
es are  contained  in  the  Code  of  Procedure :  porate  court  has  adjudged  one  insane,  and 
Matter  of  Blewitt,  131  N.  T.  541,  546,  re-  it  has  then  concurrent  jurisdiction  with 
ferring  to  Code,  §  2320  et  seq.    The  acts  such  court  to  appoint  a  committee  :  Har- 
of  a  county  court,  in  removing  a  com-  risen  v.  Gamett,  86  Va.  763. 
mittee  that  had  been  appointed  by  the  ^*  Rev.  Code,  1874,  ch.  xlix.  §  1 ;  /n  re 
Chancery  Court,  and  the  jurisdiction  over  Harris,  28  Atl.  329. 
whom  had  vested  in  the  Supreme  Court,  ^  Gen.  L.  1888,  Art.  16,  §  96. 
^  well  as  the  appointment  of  another  ^^  Ann.  Code,  1892,  §  2835. 
person,  and  all  subsequent  proceedings,  ^^  Commission  of  idiocy  or  lunacy  is- 
including  a  deed  from  the  new  committee  sues  out  of  the  Court  of  Chancery ;  but 
to  the  purchaser  of  real  estate  under  order  the  proceedings  are  certified  to  the  Or- 
of  said  court,  are  void  :  Scribner  v.  Qual-  phan's  Court,  which  also,  on  further  ap- 
trough,  44  Barb.  431,  433.  plication,  appoints  guardian. 

»  Code,  1883,  §  1670.  In  1860  courts  of  ^  Concurrent  with  county  courts ;  Code, 

equity  were  held  to  be  without  jurisdiction,  1884,  §  4430;  if  estate  exceed  S500  in 

which  was  then  held   to  be   in  county  value :  Albright  v.  Rader,  13  I^a,  574, 576. 

courts:  DoweUtr.  Jacks,  5  Jones  £q.  417.  i>  Nailor  v,  Nailor,  4  Dana,  339,  340; 

*  Gen.  St.  1885,  §  1457.  Corrie's    Case,  2  Bland  Ch.   488,  492  ; 
7  Bright.  Fnrd.  Dig.  1885,  p.  690,  §  1.  Matter  of  Barker,  2  Johns.  Ch.  232.  234 

25 
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trary  has  also  been  decided,  holding  that  an  act  conferring 
•** equity"  jurisdiction,  such  as  had  been  "used  and  exercised" 
by  the  "  Court  of  Chancery  "  under  the  colonial  government,  and 
such  as  is  '^rightfully  and  properly  incident  to  such  a  court" 
does  not  confer  the  powers  exercised  by  the  Chancellor  of  England 
which  the  king  confers  by  the  sign  manual.^ 

The  jurisdiction  once  acquired  by  a  probate  judge  in  an  inquisi- 
tion of  lunacy  continues  until  the  discharge  of  the  patient.^    So 
.  .  the  court  first  exercising  its  jurisdiction,  when  con- 

(quired  ooi^        Current  with  another  court,  retains  it  for  all  purposes 
°""*  connected  with  the  matter ;  but  this  rule  does  not  give 

jurisdiction  to  the  Court  of  Common  Pleas,  on  the  ground  that  a 
committee  to  a  lunatic  was  appointed  in  said  court,  to  direct  the 
disposition  of  an  award  made  for  a  lunatic's  land  taken  in  con- 
demnation proceedings,  where  the  statute  requires  the  disposition 
of  such  award  by  the  Supreme  Court.* 


1  OaVlej  V.  Long,  10  Homph.  254,  258. 
This  case  is  cited  by  the  coart  in  Fentress 
V.  Fentress,  7  Heisk.  428,  433,  on  the  point 
that  the  Chancery  Coart  of  Tennessee  ac- 
quired its  jurisdiction  nnder  the  statute, 
and  has  no  general  jurisdiction  on  the  sub- 
ject of  unsoundness  of  mind.  See  also 
Colvin,  in  re,  3  Md.  Ch.  278,  282. 

a  Heckman  p.  Adams,  50  Oh.  St  305, 


315,  holding  that  during  aU  such  time  the 
judge  may  appoint  a  guardian ;  and  that 
the  time  of  making  such  appointment,  or 
whether  there  is  any  necessity  for  it  at  all, 
is  largely  in  the  discretion  of  the  probate 
judge. 

*  Matter  of  Gnaiino,  35  N.  T.  Supp^ 
409,  410. 
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CHAPTER  XV. 

OP  THE  INQUISITION  OP  LUNACY. 

§  117.  Applicatdon  for  the  InqniBitlon.  —  In  the  English  Court 
of  Chancery  the  writ  de  idiota  inquirendo  and  de  lunatico  inqui- 
rendo  issue  on  the  petition  of  the  attorney-general,  or  of  any  friend 
of  the  alleged  lunatic  or  idiot,  verified  by  affidavit  of  the  facts 
alleged.^  In  America  the  statutes  of  the  several  States  point  out 
the  persons  who  may  petition  for  an  inquiry  into  the  state  of  mind 
of  one  alleged  to  be  insane,  or  on  account  of  some  Application  for 
other  mental  incapacity  incapable  to  manage  his  affairs,  *n  *°Sr*^'^  d"^ 
on  sworn  allegation  of  the  facts.     The  persons  so  bv  relatives, 

,  •  1.  xi-  1    i.'  £  '      :i        £    'ricnda,  and  in 

named  are  m  most  cases  the  relatives  or  friends  of  some  states  by 
the  alleged  insane  person;  bub  in  many  States  the  *"yp®"®°- 
information  may,  under  the  statute,  be  given  by  any  person  having 
knowledge  of  the  facts ;  and  such  seems  to  be  the  law  in  the 
absence  of  a  statutory  provision  on  the  subject.^  In  Colorado,' 
the  complainant  must  be  a  "  reputable  "  person.  In  Louisiana,^ 
relatives,  husband,  or  wife  may  petition  for.  interdiction  (inter- 
dicted persons  are  those  who  are  subject  to  imbecility,  insanity, 
or  madness),  or  if  such  person  has  no  relative  or  spouse,  then 
any  one  may  so  petition.  In  Maine,*  the  application  may  be  by 
a  friend,  relative,  creditor,  or  municipal  officer,  but  cannot  be 
by  a  wife.®  So  in  Alabama,  where  it  is  held  that  the  wife  cannot 
sue  out  an  inquisition  of  lunacy  in  her  own  name,  but  must  do 
so  in  the  name  of  a  next  friend,  who  will  be  liable  for  the  costs.^ 

1  Bosw.  on  Ins.  §  58  and  authorities.  But  in  a  subsequent  case  a  complaint  in 

3  Baker  v.  Searle,  2  R.  I.  115.  writing  made  bj  the  wife  of  an  alleged 

*  Mills'  Ann.  St.  1891,  §  2935.  insane  person  to  the  selectmen  was  held 
^  Voorh.  Rev.  Civ.  C.  1889,  Arts.  389,  to  be  a  sufficient  basis  for  their  action,  on 

390.  the  ground  that  the  wife  is  a  relative  within 

*  Rey.  St.  1884, ch.  67,  §  4.  the  intendment  of  the  statute:   Insane 
0  For  the  purpose  of  having  a  guardian     Hospital  v.  Belgrade,  35  Me.  497,  504. 

appointed :   In  re  Howard,  31   Me.  552.      .  ?  Campbell  v.  Campbell,  39  Ala.  312. 
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In  Mississippi,^  any  relative  may  apply,  but  if  relatives  and  friends 
neglect,  any  citizen.  In  Connecticut,^  where  the  statute  requires 
By  selectmen  ^^^  application  to  be  made  by  the  selectmen  of  the 
of  the  town,  towu  OT  any  relative,  it  is  held  that  the  appointment 
of  a  conservator,  on  the  application  of  a  private  person  not  a 
relative,  is  void.^  In  New  Hampshire,  under  a  similar  statute, 
or  overseers  of  requiring  the  application  to  be  by  a  relative  or  friend, . 
the  poor,  ^^  i^y  ^jj^  overseers  of  the  poor,  the  Supreme  Court 

allowed  the  petition  by  selectmen  to  be  amended  by  inserting 
the  words  "and  overseers  of  the  poor."*  So  in  most  of  the 
or  other  muni-  Ncw  England  States,  selectmen,  mayor,  overseers  of 
cipai  officers,      ^j^^  p^^j.  ^jj^  other  municipal  officers  are  vested  with 

the  authority  or  duty  to  bring  proceedings  against,  or  for  the  pro- 
tection' of,  persons  of  unsound  mind.  But  a  mere  stranger,  it  is 
said,  cannot  sue  out  a  commission,  in  the  nature  of  a  writ  de 
lunatico  inquirendo^  nor  to  make  himself  a  party  by  applying  to 
the  court,  nor  to  interfere  in  any  way  in  a  proceeding  of  this 
nature.^  In  Vermont,  under  a  statute  requiring  the  information 
to  be  by  a  friend  or  relative,  it  is  held  that  an  application  by  one 
not  describing  himself  a  friend  in  the  petition,  but  resulting  in 
an  order  of  inquisition  issued  pursuant  thereto,  reciting  that  it 
had  been  made  by  the  friend  of  the  person  proceeded  against, 
gives  jurisdiction  as  effectually  as  if  it  had  been  signed  by  a 
friend.^  So  in  Kansas,  a  warrant,  issued  by  a  justice  of  the 
peace  against  one  charged  with  having  made  a  felonious  assault 
and  being  insane,  and  filed  in  the  Probate  Court,  was  held  suffi- 
cient to  give  jurisdiction  to  the  Probate  Court.^  And  in  New 
York,  where  it  is  usual  to  require  the  petition  to  be  accompanied 
by  the  affidavit  of  a  physician,  the  court  may  in  its  discretion  issue 
the  writ  on  the  affidavit  of  a  layman.® 

The  petition  should  set  forth  the  ground  upon  which  the  ap- 
pointment of  a  guardian  is  asked  for,  so  that  the  party  may  know 
^       ,.  ,.      the  nature  of  the  case  she  is  to  meet ;  ®  a  statement 

The  appucation 

should  set  out     that  the  defendant  "  is  mentally  incompetent,    "  and 

the  facts  on  _  ,  ..  ^  »»      •    •  j^i  • 

which  it  is        has  been  some  time  past,'  giving  this  as  a  reason 
**®^*  for  the  desired  appointment  of  a  guardian,  has  been 

1  Ann.  Code,  1892,  §  2835.  <  aereland  v,  Hopkins,  2  Aik.  394, 

«  GeD.  St.  1887,  §  475.  397. 

*  Hayden  v.  Smith,  49  Conn.  83.  ^  Inre  Latta,  43  Eans.  533,  537. 

«  Lord  tr.  Walker,  61  N.  H.  261.  >  Matter  of  Zimmer,  15  Hud,  214. 

^  CoTenhoven'B  Case,  1  N.  J.  Eq.  19,         *  Gannon  v.  Doyle,  16  B.  I.  726. 
21. 
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held  sufficient,^  but  a  petition  failing  to  show  the  facts  upon  which 
the  statute  authorizes  the  appointment  of  a  guardian,  does  not 
confer  jurisdiction  on  the  court,  and  an  appointment  under  such  a 
petition  is  void.*  It  will  appear  from  the  consideration  of  the 
subject  of  the  court's  discretion  on  the  question  of  ordering,  or  re- 
fusing a  writ  to  issue,  that  the  application  should  be  sworn  to.^ 

The  petition  can  be  filed  only  in  the  county  in  which  the  in- 
competent resides,^  but  the  jurisdiction  of  the  court  is  not  de- 
pendent upon  the  length  of  time  the  person  has  been  . 
in  the  county.^      It  is  held  in  New  York,  that  the  must  be  in  the* 

..  i»»«j»A»        •j.i_  -x-Lj'jj    county  of  the 

question  of  jurisdiction  in  these  cases  is  to  be  decided  lunatic's  resi- 
upon  the  facts  which  appear  to  the  court  to  which  ^®^^* 
application  is  made  at  the  time  of  making  it.     If  the  facts  then 
made  to  appear  are  such  as  to  call  upon  the  coui*t  to  determine 
whether  they  establish  the  existence  of  the  jurisdictional  facts, 
the  jurisdiction  exists.^ 

§  118.  Disoretion  of  the  Court  to  order  or  refuse  the  Writ.  —  The 
issuing  of  a  commission  or  writ  for  an  inquiry  into  the  mental 
condition  of  an  alleged  person  of  unsound  mind  does  not  follow 
as  a  matter  of  right  on  the  application,  or  information,  a  commissioa 
filed.    Even  where  the  lunatic  is  of  full  age,  and  the  Sot  a"matter  of 
lunacy  manifest,  the  issuing  of  the  commission  does  "s^^* 
not  follow  of  course ;  it  will  be  issued  only  where  it  is  required  for 
the  interest  of  the  lunatic,  or  to  protect  the  rights  of  othersJ 
The  point  for  consideration  is,  whether  a  commission  is  really 
necessary  for  the  benefit  of  the  lunatic,  with  reference  it  will  be 
to  his  mental  health  and  his  property;  and  if  the  iC^neceL^ 
Chancellor  be  in  doubt,  he  will  postpone  action  on  the  p*Se^t[on**of 
petition  and  take  the  certificate  of  a  physician  as  to  **»«  lunatic, 
the  health  of  the  patient.®    Before  ordering  the  inquiry,  the  Chan- 
cellor should  be  satisfied  in  his  own  mind  that  there  is  probability 


^  Norton  v.  Sherman,  58  Mich.  549, 
552. 

a  Partello  v.  Holton,  79  Mich.  372, 377  ; 
Brown*8  Case,  45  Mich.  326 ;  Fairfield  v. 
Gullifer,  49  Me.  360.  See  Lawrence  v. 
Willis,  75  N.  C.  471  (an  action  to  cancel 
a  deed). 

»  Post,  §  118. 

«  North  V.  Jofllin,  59  Mich.  624,  646. 

»  Cox  V.  Osage,  103  Mo.  385. 

*  Sonthem  Tier  v.  Landenbach,  5  N.  Y. 
Snpp.  901,  903,  citing  MiUer  v.  Brinker- 


hoff,  4  Denio,  119,  in  which  this  principle 
is  announced  in  a  case  arising,  in  trespass, 
before  a  justice,  and  Skiunion  v.  Keller,  18 
N.  T.  355,  a  case  of  attachment,  also  before 
a  justice  of  the  peace. 

7  Chattin,  in  r«,  16  N.  J.  Eq.  496,  497  ; 
Owings'  Case,  1  Bland  Ch.  290,  294 ;  Col- 
vin's  Case,  3  Md.  Ch.  278,  282. 

s  Tomlinson,  in  re,  1  Yes.  &  Beames, 
57.  See  also  Sherwood  v.  Sanderson,  19 
Ves.  280,  289. 
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without  re^rd  of  insanity.^  No  regard  to  the  possible  consequences 
consequences  should  be  had  as  to  the  result  of  the  commission  upon 
acts ."  ^"^^^^^^^  his  antecedent  acts,  or  to  the  motives  which  may 
have  prompted  the  proceeding.^  In  many  States  the 
language  of  the  statute  makes  it  the  duty  of  the  court  (chancellor 
or  judge  of  probate)  to  satisfy  itself  "  that  there  is  good  cause  for 
the  exercise  of  its  jurisdiction  "before  ordering  an  investigation  of 
the  facts  alleged  in  the  petition  or  information.  So,  for  instance, 
in  Arkansas,^  Kansas,^  Mississippi,^  Missouri,*^  Texas,^  and  Wyo- 
ming.^ But  in  Michigan  it  is  held  that  the  action  of  the  probate 
judge  in  issuing  citation  to  an  alleged  incompetent  person,  upon  a 
petition  alleging  such  incompetency  and  praying  for  the  appoint- 
ment of  a  guardian,  does  not  involve  the  exercise  of  judicial 
discretion.^ 

In  nearly  all  of  the  States  the  statutes  provide  that  the  petition 
or  application  must  be  verified,  or  accompanied  by  affidavit.  The 
Petition  must  Want  of  an  affidavit  in  support  of  a  petition  for  a  com- 
be  verified.  mission  of  lunacy  is  said  to  be  a  conclusive  reason  to 
set  aside  the  commission,  if  objected  to  in  due  season ;  but  it  does 
not  render  void  the  proceedings,  if  the  objection  is  waived  by 
going  into  the  trial  on  the  merits.^^ 

Though  it  may  be  usual  to  require  a  petition  to  be  accompanied 
by  the  affidavit  of  a  physician  before  the  court  will  direct  a  writ 
de  lunatico  inquirendo  to  issue,  yet  the  court  may,  in  its  discretion, 
dispense  with  such  affidavit,  and  issue  the  writ  on  the  affidavit  of 
a  lavman.^^ 

Where  a  guardian  has  been  appointed  to  an  infant  of  unsound 
Inquisition  mind,  his  coutrol  over  the  person  and  estate  of  the  ward 
^/caaeof^  ought  uot  to  bc  interfered  with  on  the  ground  that  the 
insane  infant,  ^ard  labors  Under  a  double  disability,  except  in  cases 
of  clear  necessity ;   but  infancy  is  no  bar  to  the  issuing  of  a 


commission.^ 

1  Persse,  ex  parte,  I  Molloy,  219; 
Matter  of  Russell,  I  Barb.  Ch.  38,  40 ;  In 
re  Cope,  7  Pa.  Co.  Court  R.  406. 

2  Matter  of  J.  B.,  1  Mylne  &  C  538. 
»  Dig.  1894,  §3815. 

*  Gen.  St.  1889,  §3677. 

»  Ann.  Code,  1892,  §  2215,  referring  to 
the  appointment  of  gnardians  to  drunkards 
and  opium  eaters. 

•  Rev.  St.  1889,  §  5513. 

7  Sajles'  Civ.  St.  1888,  Art.  2653. 


8  Rev.  St.  1887,  §  2287.  And  to  satisfy 
itself,  the  court  may  require  the  party  to 
be  brought  before  it :  §  2289. 

0  Estate  of  Leonard,  95  Mich.  295,300. 

!•  Lincoln,  in  re,  1  Brewster,  392,  395. 
To  same  effect :  Bethea  v.  McLennon,  1 
Ired.  L.  523,  526 ;  Guthrie  v.  Guthrie,  84 
Iowa,  372,  375  ;  Royston's  Appeal.  53  Wis. 
612,  618 ;  State  v.  Day,  57  Wis.  655,  660. 

^^  Zimmer,m  re,  15  Hun,  214. 

^  In  Southcot,  ex  parte,  an  instance  is 
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There  seems  to  be  no  necessity  to  inquire  into  the  subject  of 
the  right  to  the  carriage  of  a  commission  of  lunacy.    The  English 
rule  is  stated  to  be  that  the  matter  is  entirely  within  Cornaj^e  of  the 
the  discretion  of  the  court,  and  that  the  party  will  be  ^^n  to  wuty 
selected  to  conduct  the  proceedings  who  is  most  likely  SiS^out  th^ 
to  bring  out  the  whole  truth ;  other  things  being  equal,  truth. 
the  preference  is  ordinarily  given  to  the  nearest  of  kin  to  the 
alleged  lunatic.^      But  it  is  said  that  a  coiu*t  should  Good  cause 
not  proceed  to  the  appointment  of  a  guardian  on  the  shown  why  ap- 
application  of  a  friend  of  one  who  has  near  relatives  ^^ade  by  a  dis- 
with  whom  he  lives,  or  who  have  the  care  of  him,  unless  ^^en  \herrare 
it  appears  from  the  petition  that  there  is  some  good  nearer  of  kin. 
reason  why  the  application  is  not  made  by  such  relatives.^      A 
person  making  complaint  in  a  proceeding  to  have  one  proceedings 
declared  of  unsound  mind  and  incapable  of  managing  ^i^^t  be  dish^ 
his  affairs,  cannot  dismiss  such  proceeding  without  consent  of 
the  consent  of  the  court  before  whom  the  same  is 
pending;  and,  as  a  rule,  such  consent  ought  not  to  be  given 
against  the  objection  of  the  person  alleged  to  be  of  unsound 
mind.^ 

§  119.  Notice  to  the  Party  aUeged  to  be  of  Unsound  Mind. — In 
England,  where  it  was  held  previous  to  the  Lunacy  Regulation 
Act^  to  be  a  matter  of  right  that  a  party  who  has  been  found 
insane  is  allowed  to  traverse  the  finding  and  obtain  the  verdict  of 
a  jury  upon  the  facts  and  evidence  produced ;  ^  and  in  those 
American  States  where  the  like  practice  prevails,  the  Notice  not 
giving  of  notice  to  the  person  who  is  to  be  examined  J^er9e\Ta*™ 
is  not  absolutely  necessary  on  the  score  of  justice,  matter  of  right. 
The  traverse,  indeed,  was  originally  granted  because  the  inquest 
under  the  commission  of  lunacy  is  in  theory  a  proceeding  to 
which  the  alleged  lunatic  is  not  a  party .^      But  the  existence 

mentioDed    where    a     commission   was  ^  See  post,  §  127,  on  the   subject  of 

ordered  to  inquire  into  the  Innacj  of  one  the  traverse. 

Halse,  who  was  also  an  infant :  2  Yes.  ^  "  If  he  has  not  contested  the  matter 

Sen.  401,  404.    So  Lord  Eldon  mentions  a  before  the  jury  by  himself,  or  any  counsel, 

similar  case  in  Sherwood  v.  Sanderson,  19  solicitor,  or  agent  on  his  behalf,  it  would 

Yes.  280,  289  ;  Chattin,  in  re,  16  N.  J.  £q.  surely  be  in  principle  monstrous  to  say 

496,  and  authorities  cited.  that  he  is  not  entitled  as  of  right  to  dis- 

1  Busw.  §  61,  and  authorities.  pute  the  finding,  nor  do  I  understand  law 

'  Appeal  of   Royston,    63  Wis.  612,  and  principle,  or  in  other  words,  law  and 

624.  justice,  to  differ  in  this  respect :  "  Lord 

*  Galbreath  v.  Black,  89  Ind.  300.  Justice  Knight  Bruce,  in  the  leading  case 

*  25  &  26  Yict.  c.  86.  of  Gumming,  in  re,  1  De  G.  Mac.  &  G. 
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itisnotincon-  of  the  right  to  traverse  is  not  inconsistent  with  the 

sistent  with  ....  .         .  -     -  -    . 

the  right  to  propriety  of  giving  notice,  if  the  purposes  of  justice 

^®"®-  are  subserved  thereby.^      But  if  the  service  of  the 

SspelMLi^ith  ^^^^^^  might  be  attended  with  danger  to  the  lunatic 

if  shown  to  be  or  others,  notice  will  be  dispensed  with ;  *  the  aflSdavit 

dan^roas  to  '^ 

the  lunatic  of  the  medical  superintendent  of  an  asylum  in  which 
by  proper  the  luuatic  is  coufincd,  is  not  suflScient  to  justify  the 
^"^ '  court  in  dispensing  with  notice  in  such  case ;  it  should 

be  corroborated  by  disinterested  persons.* 

In  the  United  States  it  is  generally  considered  to  be  the  priv- 
ilege of  a  party  against  whom  a  commission  of  lunacy  is  issued  to 
Rule  as  to  ^^^®  noticc  of,  and  to  be  present  at,  its  execution,* 
notice  in  the      uuless  peculiar  circumstauces  render  it  improper  or 

United  States.  ^  r     r 

unsafe  to  give  such  notice,  in  which  case  such  facts 
should  be  stated  in  the  application,  so  that  a  provision  may  be 
inserted  in  the  commission  dispensing  with  the  notice.^     The 

question  whether  notice  or  not  is  necessary  is  mostly 
Sed™"^  put  *o  rest  by  statute  in  the  several  States.  It  may, 
statute.  however,  be  laid  down  as  a  fundamental  principle  of 

537,  556.  See  an  interesting  discussion  of  peared  from  the  record  that  bat  nine  days* 
the  power  of  the  Scotch  Court  of  Sessions  notice  was  given  ;  though  the  party  was 
to  refuse  a  trial  by  jury  to  one  alleged  to  present  and  himself  conducted  the  cro6»> 
be  fatuous,  and  over  whom  they  had  ap-  examination  at  the  trial.  The  court  ex- 
pointed  a  curator  bonis ,  by  the  members  pressly  held  that  an  insane  man  can  waive 
of  said  court,  and  by  the  Lord  ChanceUor  no  irregularities :  Behrensmeyer  t*.  Kreitz, 
on  appeal  to  the  House  of  Lords,  in  Bryce  135  Dl.  591,  638.  —  In  Maine,  where  the 
V.  Graham,  2  Wils.  &S.  4S\j  5\2  et  seq.  statute  does  not  expressly  require  notice  to 

In  South  Carolina,  the  statute  of  2  &  3  he  given  to  the  defendant  of  the  inqnisi- 

Edw.  VI.  ch.  8,  §  6,  giving  any  person  tion  by  the  selectmen  (before  proceeding 

aggrieved  by  being  unduly  found  lunatic  in  the  Probate  Court)  it  is  held  that  the 

or  idiot  his  traverse,  is  held  to  be  in  force  want  of  such  notice  is  a  valid  objection  to 

as  being  one  of  such  statutes  "  as  declare  farther  proceeding  in  the  Probate  Court : 

the  rights  and  liberties  of  the  subject : "  Holman  v,  Holman,  80  Me.  139. 
and  accordingly  the   courts    foUow   the         ^  Rex  v.  Daly,  1  Ves.  Sen.  269 ;  HaU, 

English  doctrine,  holding  notice  unneces-  ex  parte,  7  Ves.  261 ;   MiUer,  ta  re,  1  Ch. 

sary,  because  the  inquest  is  regarded  as  an  Ch.  (Canada)  215 ;  Mein,  m  re,  2  Ch.  Ch. 

ex  parte  proceeding  :  Medlock  v.  Cogbum,  (Can.)  429, 430. 
1  Rich.  Eq.  477.  *  Patton,  in  re,  1  Ch.  Ch.  (Can.)  192. 

In  Indiana,  notice  is  held  not  necessary         •  Newman,  in  re,  2  Ch.  Ch.  (Can.)  390. 
if  the  party  is  present  at  the  trial;  but         *  In  the  Matter  of  Tracy,  I  Paige,  580; 

the  proceeding  is  void,  if  he  had  no  notice,  In  the  Matter  of  RnsseU,  1  Barb.  Ch.  38, 

and  was  neither  present  nor  represented  39 ;  In  the  Matter  of  Whitenack,  3  N.  J. 

by  counsel :  Martin  v.  Motsinger,  130  Ind  Eq.  252. 253 ;  Matter  of  Blewitt,  131  N.  Y. 

655,  558.  541,  546. 

In  niinois,  where  the  statute  requires         »  Matter  of  Tracy,  supra,  and  authori- 

ten  days'  notice  to  be  given,  an  inquest  ties,  supra, 
waa  held  void  collaterally  becauae  it  ap- 


§119  NOTICE  TO  PABTY  ALLEGED  TO  BE  OF  UNSOUND  MIND.  393 

justice,  essential  to  the  rights  of  every  man,  that  even  in  the  ab- 
sence of  express  statutory  requirement,  he  shall  have  notice  of 
any  judicial  proceeding,  for  the  purpose  of  divesting  independent 
him  of  his  property,  or  of  its  control,  that  he  may  ap-  of  statute,  no 
pear  and  defend  his  right;  and  that  an  inquisition  conn  is  valid, 
which,  if  the  court  has  jurisdiction,  is  conclusive,  is  without'notice 
void  and  of  no  effect,  if  notice  had  not  been  given.^  ^  '**®  p"^^* 
"  No  judgment  of  a  court  is  due  process  of  law,  if  rendered  with- 
out jurisdiction  in  the  court,  or  without  notice  to  the  party ; "  * 
hence,  such  judgment  is  a  violation  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States.^    But  in  Iowa  it  is  held 
that  neither  the  State  Constitution  ^  nor  the  Fourteenth  Amend- 
ment to  the  United  States  Constitution  is  applicable  to  the  pro- 
ceeding to  establish  insanity.^ 

The  court  is  affirmatively  required  to  cause  the  party  alleged 
to  be  of  unsound  mind  to  be  served  with  notice   ^ 

Courts  re- 

of  the  intended  inquisition,  for  a  period  of  from  quired  by 

!•         ..  J.       J  •        k    '  tt   r^  i'£        •    n    r%  Statute  to  cause 

five  to  twenty  days  m  Arizona,®  California,^  Con-  notice  to  be 
necticut,8  North  Dakota,®  Idaho,^^  Indiana,"  Massa-  ^^'°' 

1  McCnrry  v.  Hooper,  12  Ala.  823;  trial  bj  an  impartial  jury ;  to  be  informed 

Eslava  v.  Lepretre,  21  Ala.  504,  522  ;  Mol-  of  the  accnsation  against  him ;  to  have  a 

ton  V.  Henderson,  62  Ala.  426,  430 ;  Chase  copy  of  the  same  when  demanded ;  to  be 

V.  Hathaway,  14  Mass.  222,  224;  Eddy  v.  confronted  with  the  witnesses  against  him ; 

People,  15  111.  386  ;  Hntchtns  v.  Johnson,  to  have  compulsory  process  for  his  wit- 

12  Cunn.  376,  382 ;  Stafford  i;.  Stafford,  I  nesses ;    and  to  have  the    assistance  of 

Martin,  n.  s.  551  ;   Dozier,  ex  parte,    4  counsel : "  Constitntion  of  Iowa,  as  cited 

Baxt.  81 ;  Smith  v.  Burlingame,  4  Mason,  in  Black  Hawk  County  v.  Springer,  58 

121;  Interdiction  of  Dumas,  32  La.  An.  Iowa,  417,  418. 

679(PerBermudez,  C.J.),685;  Shumway  ^  Black  Hawk    County    v.    Springer, 

V.  Shumway,  2  Vt.  339 ;  McAfee  v.  Com-  supra  ;  Chavannes  ».  Priestly,  80  Iowa, 

monwealth,  3    B.  Mon.  305;    Lance   v,  316,317. 

McCoy,  34  W.  Va.  416,  418,  affirmed  in  «  Rev.  St.  1887,  §  1337. 

Evans  v,  Johnson,  39  W.  Va.  299,  302,  7  Co^e  Civ.  Pr.§  1763. 

with  many  authorities  cited  ;    North  ».  8  Gen.  St.  1887,  §  476. 

Joslin,  59  Mich.  624,  646,  citing  numerous  *  Rev.  Code,  1895,  §  6549. 

American  cases.  lo  Rev.  St.  1887,  §  5784. 

^  Gray,  J.,  pronouncing  the  opinion  of  u  In  the  case  of  drunkards,  summons 

the  court  in  Scott  v.  McNeal,  154  U.  S.  34,  to  be  issued :  Ann.  Rev.  1894,  §  5743.   No 

^6-  such  summons  is  required  by  statute,  as  a 

•  To  same  effect  as  Scott  v,  McNeal,  pre-requisite  in  a  proceeding  to   have  a 

supra :  Martin  v.  Motsinger,  130  Ind.  555,  person  adjudged  to  be  of  unsound  mind  : 

558 ;  Matter  of  Janes,  30  How.  Pp.  446 ;  Martin  v.  Motsinger,  130  Ind.  555,  557 

Jessup  V.  Jessup,  7  Ind.  App.  573  ;  May's  (citing  Hutts  v.  Hutts,  62  Ind.  214,  220, 

Case,  10  Pa.  Co.  C.  283.  and  Nyce  v.  Hamilton,  90  Ind.  417,  419)  ; 

4  Providing  that  "  in  all  criminal  pros-  but  notice,  appearance,  or  representation 

ecutions,  and  in  cases  involving  the  life  is  held  indispensable  under  the  Constitution 

or  liberty  of  an  individual,  the  accused  of  the  United   States :  p.  558 ;  and  see 

shall  have  a  right  to  a  speedy  and  public  Jessup  v.  Jessup,  7  Ind.  App.  573,  578. 
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chusetts,^  Michigan,*  Minnesota,'  Missouri,*  Montana,^  Nebraska,' 
Nevada/  New  Hampshire,®  Ohio,*  Oklahoma,^^  Oregon,^^  Utah,^ 
and  Wisconsin.^* 

It  is  held  in  New  York,  that  if  notice  be  necessary  by  the  party's 
parents  (which  is  held  to  be  doubtful)  it  need  not  be  of  the  consti- 
Notice  of  the  tution  of  the  commission ;  it  is  sufficient  to  give  juris- 
ofexecutiSg*^*  dictiou  to  the  court,  if  the  party  have  notice  of  the 
?V?-"iI5lf"      tiD[ie  and  place  of  the  execution  of  the  writ ;  and  that, 

Bion  IB  Bttin-  '^  '  ' 

cient.  while  he  ought  to  have  notice  of  the  motion  to  confirm 

the  finding  of  the  jury  and  for  the  appointment  of  the  committee, 
yet  the  failure  to  give  such  notice  does  not  render  the  proceedings 
void.^* 

In  Georgia  there  is  no  provision  for  notice  to  the  person  to  be 
examined,  but  notice  to  three  of  his  nearest  of  kin  is  required, 
NoUce  to  next  ^^  proof  that  there  are  none  such  in  the  State ;  and  if 
of  kin.  j-jjQ  application  is  by  them,  there  must  be  notice  to  the 

three  next  nearest  of  kin,  all  of  which  must  appear  affirmatively 
To  husband  from  the  record.^  So  in  New  York  notice  must 
or  wife.  y^^  given  to  the  husband   or   wife,  if    any,  or    to 

one  or  more  relatives,  or  to  the  overseer  of  the  poor.^^  And 
in  Ohio  the  applicant  must  give  notice  to  his  next  of  kin 
residing  in  the  county .^^    In  Pennsylvania,  the  court  is  directed 

1  Publ.  St.  1 882,  ch.  139,  §  7.  judgment  adjadging  a  person  insane ;  and 

*  HoweU's  St.  1882,  §§  6314,  6318.  it  is  sufficient  ground  for  setting  aside 

*  St.  1891,  §  5755.  such  judgment  that  it  does  not  appear 
^  Rev.  St.  1889,  §  5515  :  "  Unless  the  from  the  record  that  the  alleged  insane 

Probate  Court  order  such  person  to  be  person  was    notified    of  the  proceeding 

brought  before  the  court,  or  spread  upon  against  him,  and  if  not  notified,  the  reason 

its  records  the  reason  whj  such  notice  or  therefor:  Matter  of  Marquis,  85  Mo.  615. 

attendance  was  not  required."    It  is  held  ^  Comp.  St.  1888,  Prob.  Pr.  Act,  §364. 

under  this  statute,  that  it  is  irregular  to  *  Comp.  St.  1891,  ch.  34,  §  14;  also 

proceed  with  the  inquiry  into  the  sound-  §  17. 

ness  of  mind  of  one  alleged  to  be  incom-  ^  Gen.  St.  1885,  §  560. 

petent  to    manage    his    affairs    without  "  Publ.  St.  1891,  ch.  179,  §  2. 

notice  to  him,  or  an  order  to  produce  him  ^  In    cases     of     inquisition    against 

before  the  court,  or  spreading  upon  its-  drunkards:  Rev.  St.  1890,  §  6318. 

record  the  reason  whjr  such  order  was  not  ^^  St.  1890,  §  1593. 

made;  but  that  the  proceedings  in  such  ^^  Code  and  Gen.  L.  1887,  §  2889. 

cases  are  not  like  a  final  judgment,  un-  ^^  Comp.  L.  1888,  §  4318. 

alterable  after  the  term  at  which  it  was  »  Ann.  St.  1889,  §§  3976,3978. 

rendered ;  thej  are  like  a  cause  pending,  ^^  Gridley  v.  College,  137  N.  Y.  327, 330. 

and  irregularities  or  defects  in  the  record  ^^  Marton  v.  Sims,  64  Ga.  298,  301. 

may  be  obviated  at  any  time,  so  long  as  >>  Bliss'  An.  Code,  1890,  §  2325.     But 

the  lunatic  is  under  the  control  of  the  the  failure  to  give  the  notice  is  not  juris- 

gnardian  appointed  for  him :  Dutcher  r.  dictional,  but  an  irregularity  that  may  be 

HiU,  29  Mo.  271,  274.     Hence,  the  court  cured :  Matter  of  Demelt,  27.  Hun,  480. 

may  at  a  subsequent  term  set  aside  its  ^^  Bey.  St.  1890,  §  6302. 
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to  cause  notice  to  be  given  to  the  party,  or  his  near  rela- 
tives or  friends  not  concerned  in  the  application.^  In  Vermont 
notice  must  be  given  at  least  twelve  days,  and  if  the  party 
is  absent  from  the  State,  twenty  days;  in  case  of  a  married 
woman,  also  to  the  husband.^  And  in  West  Virginia,  where  the 
statute  requires  notice  to  be  given  to  one  suspected  Notice  in  West 
to  be  insane,  before  the  Circuit  Court  can  appoint  a  ^""fi^*- 
committee  to  him,  but  makes  no  provision  for  notice  in  similar 
proceedings  in  the  County  Court,  it  is  held  that  the  two  statutes 
should  be  read  together ;  and  that  neither  the  County  nor  the 
Circuit  Court  can  make  such  appointment  without  notice.' 

Service  of  the  notice  should,  it  seems,  be  made  by  reading  or 
delivering  a  copy  to  the  party  in  person  ;  or  at  least  in  the  man- 
ner pointed   out  by  statute  for  the  service  of  cita-  Service  of  no- 
tions or  subpoenas.*    In  Alabama  the  service  of  the  m*^d™pomted 
writ  of  arrest  is  the  only  notice  to  which  the  party  ^^^  ^^  statute. 
proceeded  against   as   a  lunatic  is  entitled  in  order  to  give  the 
court  jurisdiction  over  him.*     And  if  such  person 
is  a  resident  of  the  county  and  confined  in  a  hospital 
or  asylum,  no  notice  is  necessary  for  the  appointment  of  a  guar- 
dian.^   Service  upon  a  guardian  ad  litem  is  insufficient.^    The  fact 
that  a  wife  told  her  husband  on  the  day  before  the  inquisition, 
that  she  had  applied  to  the  court  to  have  a  committee  appointed, 
was  held  not  notice.®      The  statute  of  Connecticut 

Tj.  'x-L  jj.1.1-  ji>  1    In  Connecticut 

directs  service  to  be  made  at  the  respondent's  usual 
place  of  abode ;  it  was  held,  under  this  statute,  that  service  upon 
one  who  was  at  the  time  confined  in  jail,  was  sufficient  by  leaving 
a  copy  with  him  at  the  jail.®  But  where  the  case  was  adjourned 
to  another  day,  and  the  court  appointed  a  conservator  before  that 
day,  on  the  consent  of  the  respondent,  he  cannot  be  precluded 
from  being  heard  against  the  appointment  on  the  day  to  which 
the  hearing  had  been  adjoumed.^^    Proof  of  notice  in  Missouri. 

1  Bright.   Purd.    Big.    p.  1126,  §    7.  *  Segur  v.  Pellerin,   16  La.  63,    67; 

Hinchman,  ex  parte,  4  Pa.  Law  J.  R.,  268.  Interdiction  of  Dumas,  32  La.  An.  679, 

Failure  to  give  the  notice  to  defendant  is  686. 

sufficient  cause  to  set  aside  proceedings  in  ^  Fore  v.  Fore,  44  Ala.  478,  483. 

Innacy,  notwithstanding  service  had  on  a  ^  Ala.  Code,  1886,  §  2396. 

friend  not  concerned  in  the  application  :  7  Gemon  v.  Dnbois,  23  La.  An.  26. 

Commonwealth  v.  Groh,  10  Pa.  Co.  C.  ^  Matter  of  Blewitt,  131   N.  T.  541, 

557.  548. 

3  Rev.  St.  1880,  §  2438.  ^  Dnnn's  Appeal,  35  Conn.  82,  84. 

*  Lance  v.  McCoy,  34  W.  Va.  416, 418.  ^  Donn's  Appeal,  supra. 
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served  forms  a  part  of  the  record  proper ;  but  the  recital  that 
"  due  notice  "  had  been  given  to  the  alleged  insane  person  may 
be  rebutted.^ 

In  New  Jersey  ten  days'  notice  is  prescribed  by  the  Court  of 
Chancery,  unless  for  special  reasons  the  Chancellor  order  other- 
wise.    Service  of  notice  in  due  time  on  the  brother 
ew  ereey.  ^^  ^^^  respondent,  in  whose  house  she  resided,  and 

who  refused  admission  of  the  officer  to  the  respondent,  also  on 
the  attorney  who  had  formerly  represented  the  party  in  similar 
proceedings,  and  appearance  by  said  attorney  without  objecting  to 
the  sufficiency  of  notice,  was  held  sufficient  in  the  absence  of  proof 
that  neither  of  the  notices  reached  the  alleged  lunatic.^  It  was 
also  held  in  Connecticut,  that  although  the  record  of  the  Probate 
Court  show  sufficient  service,  this  record  may  be  contradicted  by 
parol  testimony.'  The  commission  should  always  have  a  return 
day  named  therein ;  but  if  the  party  appear  and  proceed  to  trial 
without  moving  to  quash,  it  is  too  late  to  object,  after  verdict,  on 
the  ground  that  no  return  day  was  named.^ 

Notice  to  relatives  of  a  lunatic  is  held,  in  New  York,  not  to  be 
Notice  to  reia-  essential  to  the  validity  of  a  proceeding  in  lunacy, 
lives  fpjjg  failure  to  give  such  notice  is,  at  most,  an  irregu- 

larity, and  will  be  deemed  waived  unless  he  takes  advantage  of  it 
does  not  dis-  immediately  upon  his  having  knowledge  of  the  pro- 
n^tuTe  to^Sie  cccding.^  The  requirement  of  notice  to  the  husband 
party.  or  wifc  docs  uot  dispense  with  the  right  of  the  alleged 

lunatic  to  have  notice  also.^    Where  notice  to  the  next  of  kin  is 

required  to  be  given,  as  well  as  to  the  person  alleged 
dent  heirs  to  be  incompetent,  the  failure  to  give  notice  to  non- 
resident heirs  does  not  render  void  the  decree  adjudg- 
ing him  insane,  if  notice  was  given  to  the  next  of  kin  residing  in 
the  State  ;^  and  where  service  of  notice  was  had  on  minor  heirs 
under  guardianship  the  want  of  service  on  their  guardians  is  not 
fatal  to  the  jurisdiction  of  the  court.® 

New  notice  is  not  necessary,  if  the  party,  having  had  notice, 

1  Crowu.  Meyersick,  88M0.411.  «  Matter  of  Blewitt,  181    N.  Y.  541, 

3  Lindaley's  Case,  46  N.  J.  Eq.  858,  547. 
360.  7  Monger  v.  Judge,  86  Mich.  363,  866 ; 

»  Sears  v.  Terry,  26  Coim.  273,  282.  gee  also  Bassett,    in  re,  68    Mich.   348 ; 

*  Lincoln,  in  re,  1  Brewst.  392,  393.  Myers,  in  re,  73  Mich.  401. 

*  Matter  of  Rogers,  9  Abb.  N.  C.  141,         8  Monger  ».  Jodge,  mpra, 
142.    See  also  Soothem  Tier  v.  Laoden- 

bach,  5  N.  Y.  Sopp.  901,  903. 
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appears,  and  the  case  is  adjourned  from  time  to  time,  Notieenotneo- 
to  give  the  court  jurisdiction  for  the  appointment  of  j!SSd  trial." 
a  guardian.^ 

§  120.   Venue  of  the  Inquisition  or  Trial.  —  In  England  the  uni- 
form course  was,  according  to  the  statement  of  Lord  ^^  Eniriish 
Eldon,  to  execute  the  commission  of  lunacy  in  the  place  ™>«  required 

1^  *r  execation  of 

of  the  lunatic's  residence,  citing  Lord  Hardwicke  for  the  commission 
authority.^  But  the  violation  of  the  Chancellor's  order  the  lunatfc's  ^ 
directing  the  commission  to  be  executed  at  the  place  "**  *°^* 
of  abode  is  not  of  itself  a  conclusive  ground  to  quash  the  inquisi- 
tion ;  ^  and  if  sufficient  reason  be  shown,  the  commission  might  be 
directed  into  another  county.*  In  the  case  of  Smith,  ex  parte^^  Lord 
Eldon  remarked,  that  ^  the  old  and  settled  law  is,  that  I  cannot 
grant  a  commission  of  lunacy  to  be  executed  in  any  other  place 
than  the  residence  of  the  supposed  lunatic.  .  .  .  The  reason  of  the 
inquiry,  usual  at  all  times,  from  what  period  the  lunacy  commenced, 
is  this,  that  when  it  appears  that  the  lunacy  is  of  some  duration, 
and  that  the  lunatic  has  performed  acts,  the  principle  on  which 
the  crown  extends  its  protection  requires  that  an  examination 
shall  be  instituted  into  the  circumstances  under  which  those  acts 
were  performed."  ®  But  if  the  inquiry  is  as  to  one  Except  as  to 
beyond  sea,  the  commission  may  be  directed  where  om  beyond  sea. 
the  mansion  and  greater  part  of  the  estate  lay.^ 

In  America,  the  county,  or  the  territorial  jurisdiction  within 
which  the  inquisition  is  to  be  had,  is  in  most  instances  in  America  in 
pointed  out  by  the  statute,  and  may  be  stated  in  a  gene-  {he  ?uMtfc'8* 
ral  way  to  be  the  county  or  district  in  which  the  person  ""dence. 

1  Davison  v.  Johonnot,  7  Mete.  (Mass. )  cians  nnder  whose  care  she  had  placed  him, 

888,  397.  that  the  removal  would  endanger  his  life. 

'  Baker,  ex  parte,  19  Ves.  340.  There  was  no  dispute  as  to  the  patient's 

*  Hall,  ex  jMzrf 6, 7  Ves.  261,264.  insanity,  bnt  only  as  to  the  time  of  its 

*  Waters,  in  re,  2  Myl.  &  Cr.  38.  Two  origin,  the  relatives  attempting  to  annul 
other  cases  are  mentioned  by  the  Ameri-  his  marriage  on  the  ground  that  he  was 
can  editor  of  Mylne  and  Craig's  Reports  insane  at  the  time. 

in  a  note  to  this  case,  in  which  the  com-         ^  Southcot,  ex  parte,  2  Ves.  Sen.  401. 

missions  were  ordered  to  another  county  Lord  Hardwicke  had  grave  doubts  of  his 

for  the  convenience  of  the  witnesses.  power  to  make  such  order,  because  under 

*  1  Swanst.  Ch.  4.  the  law  the  commissioners  and  jury  have  a 

*  The  Chancellor  refused  to  send  the  right  to  inspect  the  person  of  the  lunatic, 
commission  into  the  county  to  which  the  and  to  examine  him,  but  finally  concluded 
lunatic  had  been  removed  for  medical  to  assume  the  power,  reasoning  that  no 
treatment,  although  there  were  affidavits  mischief  ooold  arise  from  it, 

from  the  lunatic's  mother  and  the  physi- 
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of  alleged  unsound  mind  is  domiciled.^  Where  the  statute  gave 
jurisdiction  to  '^  the  Court  of  Probate  in  the  district  in  which  such 
person  resides,"  it  was  held  that  this  language  meant  actual 
In  some  states  residence  in  the  probate  district,  —  as  contra-distin- 
re^fd^infeln '^^^  guished  from  general  domicil ;  and  that  the  appoint- 
contra-distinc-    meut  of  a  couscrvator  over  a  person  whose  domicil 

tioQ  to  general  '^ 

domicil.  was  withiu  the  district,  and  upon  whom  service  was 

had  by  leaving  notice  there,  but  whose  actual  residence  was,  at 
the  time  of  serving  said  notice,  in  another  State,  where  notice 
was  not  served  upon  him,  was  void ;  and  that  these  facts  might 
be  shown  by  parol  evidence.*  A  similar  decision  was  rendered  in 
Louisiana,  in  a  thoroughly  considered  case  and  after  a  searching 
review  of  the  authorities.  It  is  there  held  that  a  suit  for  inter- 
diction must  be  brought  at  the  actual  domicil  of  the  defendant, — 
not  at  his  merely  legal  or  constructive  domicil,  that  a  court  can- 
not issue  its  process  in  a  personal  action  on  a  person  actually 
residing  beyond  its  territorial  limits  and  within  those  of  a  different 
sovereignty,  and  that  service  of  a  citation  issued  by  a  State  court 
cannot  be  made  in  a  foreign  country  by  the  American  consul.' 

The  subject  of  the  settlement  of  paupers  has  given  rise  to  con- 
siderable litigation,  and  two  principles  of  law  are  said  to  be  well 
Lunatic  can  established,  which  throw  light  on  the  question  of 
domicn  by  his  jurisdiction  over  persons  of  unsound  mind :  first, 
own  act.  that  an  idiot  (or  person  of  unsound  mind)  can  acquire 

no  residence  or  settlement  in  any  place  by  virtue  of  his  own  acts ; 
and  next,  that  a  person  having  acquired  a  legal  settlement  in  one 
place,  that  settlement  continues  until  he  acquires  a  legal  settle- 
ment in  another  place  in  the  State.^ 

But  in  New  Jersey  the  commission  may  be  executed  in  the 
....         county  where  the  mansion  and  estate  of  the  allefi:ed 

In  New  Jersej.  •'  ® 

lunatic  are,  or  where  he  last  resided,  though  he  be  an 
inmate  of  a  lunatic  asylum  in  another  county  at  the  time  of  the 
inPennsyivar  proceeding.*  So  in  Pennsylvania:  The  commission 
"^-  is  to  be  executed  iu  the  county  of  the  alleged  luna- 

tic's residence,  if  he  reside  within  the  commonwealth,  unless  he 
be  restrained  in  any  place  within  the  commonwealth  in  another 

1  Castleman  v.  Castleman,  6  Dana,  55 ;  *  Interdiction  of  Damas,  32  La.  An. 
Campbell's  Case,  2  Bland  Ch.  209, 21 7.  679. 

>  Sean  o.  Terry,  26  Conn.  273,  281.  ^  Payne  v.  Danham,  29  HI.  125. 

»  Matter  of  Child,  16  N.  J.  £q.  49a 
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county,  and  it  appears  that  he  cannot  be  conveniently  removed  to 
the  place  of  his  residence,  when  it  may  be  executed  in  the  county 
where  he  is  restrained.^  If  he  have  no  residence  in  the  common- 
wealth, then  it  may  be  executed  where  he  may  be  found ;  ^  and  if 
he  be  absent  from  the  commonwealth,  then  in  the  county  where 
his  last  place  of  residence  was.'*  It  was  held  in  an  early  Pennsyl- 
vania case,  that  the  commission  issued  out  of  a  county  in  which 
was  the  legal  residence  of  the  lunatic,  and  her  entire  estate, 
although,  for  the  purpose  of  medical  treatment,  she  was  confined 
in  an  asylum  in  another  county  at  the  time,  excludes  a  subse- 
quent commission  issued  from  the  county  in  which  the  asylum  was 
situated  in  which  she  was  confined.*  In  South  in  south  Caro- 
Carolina  the  inquisition  of  lunacy  is  usually  executed  ^*°*- 
at  the  residence  of  the  supposed  lunatic ;  or  in  the  vicinage ;  but 
it  is  within  the  discretion  of  the  judge  or  Chancellor  to  order  it 
to  be  executed  in  another  district.^  In  Missouri,  jurisdiction 
where  the  statute  confers  jurisdiction  de  lunatico  in-  on^elflTh  ©r* 
Quirendo  on  the  Probate  Court,  "if  information  in  time  the  luna- 

■*  '  tic  has  been  m 

writing  be  given  .  .  .  that  any  person  in  its  county  is   the  county. 
an  idiot,"  &c.,  it  is  held  that  the  jurisdiction  is  not  dependent  on 
the  length  of  time  he  has  been  in  the  county.^ 

§  121.    Presence  of  the  Party  at  the  Inquest  — The  presence  of 
the  party  before  the  court  or  commission  inquiring  p^^^^v   ,. 
into  the  soundness  or  unsoundness  of   his  mind  is  be  present  at 

the  trial 

important  in  two   respects :    It  is,  on  the  one  hand, 
the  corollary  of  the  right  to  notice,'^  which,  without  the  right  to 
be  present  at  the  proceeding,  would  be  but  a  cruel  mockery  and 
unmeaning  ceremony.      Indeed  it  is  unimportant  whether  the 
party  had  notice  or  not,  if  he  was  present  in  open  «.  ...  . 
court  (as   required  in  many  States  by  statute),  or  present condi- 
represented  by  counsel,  at   the   proceeding  on  the 
inquisition ;  or  whether  he  was  produced  by  order  of  the  court,  or 
by  the  party  having  filed  the  information,  or  appeared  voluntarily, 
if  in  any  of  these  events  he  had  the  opportunity  to  defend  him- 
self and  protect  his  rights.    If  he  appears  by  coun-    , 

\  °  ,  ^^  •' ,  Appearance  by 

sel,  he  will  not  be  heard  to  object  that  he  was  mcom-  counsel  sum- 

clent 

petent  to  appoint  him,  because  such  contention  would 

1  Bright.  Purd.  Dig.  1883,  p.  1126,  §  2,  «  Matter  of  O'BrieD,  1  Adhm.  82. 

pL  L  •  Wilson,  ex  parley  1 1  Rich.  Eq.  445. 

«  lb.,  pL  n.  •  Cox  r.  Osage,  103  Mo.  385,  388. 

•  lb.,  pL  UL  7  See  anU,  §  118. 
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be  the  assertion  of  the  very  fact  he  would  controvert,  and  to  prove 
which  was  the  sole  object  of  the  whole  proceeding.^  As  a  mat- 
ter of  course,  the  presence  of  the  party  does  not  cure  want  of 
notice  if  he  was  brought  into  court  or  before  the  inquest  for 
the  mere  purpose  of  exhibition  (although  such  is  one  of  the  pur- 
poses of  the  law  requiring  or  allowing  his  presence) 
have  opportu-  without  sccuriug  to  him  full  opportunity  to  defeat  the 
my  0  een  .    ppQ^jg^^j^g^  jf  jj^  can,  by  showing  it  with  the  aid  of 

counsel,  or  witnesses,  or  both,  to  be  defective  in  form  or  un- 
founded in  substance.^ 
The  party's  presence  is  important,  on  the  other  hand,  to  enable 
the  jury  or  commission  to  see  and  examine  him.  It 
see  and^exui-  is  obvious  that  the  features  of  the  person  alleged  to  be 
me  him.  ^j  uusound  mind,  —  particularly  the  expression  of  his 

eyes,  —  as  well  as  his  behavior  in  court,  and  the  answers  he 
may  make  or  refuse  to  make  to  questions  put  to  him  by  counsel, 
judge,  or  jurors,  may  afford  important  aid  to  the  triers,  often, 
indeed,  constituting  the  most  reliable  evidence  of  the  party's 
mental  condition,  because  it  comes  to  them  through  the  medium 
Andtheirit-  ^^  their  own  eyes  and  ears.  The  presence  of  the 
neases  to  iden-  respondent  or  defendant  before  the  triers  avoids, 
*  ^  '"^  also,  the  possible  danger  that  witnesses  may  be  testi- 

fying concerning  a  different  person.  It  is  for  these  reasons  that 
statutes  require  such  presence,  or  give  power  to  the  judge  to 
order  him  to  be  brought  before  the  court,  or  give  the  jurors  or 
triers  the  right  to  demand  an  inspection  and  examination.^ 

1  Martin  v.  Motsinger,  130  Ind.  555,  coart  held  this  record  inadmissible  as  evi- 

559.    To  same  effect :  Lackey  v.  Lackey,  dence  showing  insanity  of    sach  party, 

8  B.  Mon.  107  ;  Nyce  v.  Hamilton,  90  Ind.  being  void  for  the  want  of  notice  accord- 

417.    Appearance  without  objecting  to  the  ing  to  the  statute;  and  that  the  appear- 

sufficiency  of  the  notice  waives'  the  objec-  ance  of  the  party,  and  the  fact  that  he 

tion:  Yanauken,  in  re,  10  N.  J.  Eq.  186,  conducted  his  own  defence  at  the  trial,  did 

190.  not  cure  the  defect,  because  an  insane  man 

But  the  contrary  is  held  in  a  late  nii-  is  incompetent  to  waive  any  right.  Query : 

nois  case,  where  the  statute  requires  ten  Was  not  the  party  in  law  to  be  deemed 

days' notice  to  be  given  of  a  proceeding  sane,  until  the  contrary  appeared?    And  if 

to  ascertain  whether  a  person  be  a  lunatic  the  contrary  appeared^  why  was  not  the 

or  distracted.  Li  Behrensmeyer  i;.  Kreitz,  record,  showing  this,  competent  evidence! 
135  111.  591,  638,  the  record  of  such  a         '  Hinchman    v.  Ritchie,  Bright.  143, 

proceeding  showed  only  nine  days'  service  180  e<  $eq.lno\» ;  Whitenack,  in  re,  3  K.  J. 

of  notice  on  the  party  proceeded  against,  Eq.  252 ;  Morton  r,  Sims,  64  Ga.  298. 
but  his  presence  at  the  trial  conducting         *  See  Jones  v.  Van    Gundy,  16  Ind. 

the  cross-examination,  and  that  the  re-  490. 
spondent  was  found  to  be  insane.    The 
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Whether  counsel,  or  any  other  person  should  be  allowed  to  be 
present  at   the  personal  examination  of  the  .alleged  jqtt  maj  ex- 
lunatic,  was  considered  by  the  Chancellor  in  a  recent  duV^g  exam\- 
case  in  New  Jersey.^     The  conclusion  was  reached  "^a'^o^- 
that  the  commissioners  and  jurors  might  exclude  all  other  per- 
sons, including  counsel.^ 

But  however  desirable,  the  presence  of  the  party  is  not  abso- 
lutely necessary  to  the  validity  of  the  proceedings  if  he  had  due 
notice.^    It  is  readily  seen,  that  while  a  trial  or  inquisition  with- 
out notice  and  in  the  absence  of  the  party  may  on  p^a^nc^of 
constitutional  grounds  be  void  in  law,  such  a  trial  or  party  not  e««en- 

^  '  tial  to  validity 

inquisition  without  the  party's  presence,  if  he  had  due   of  the 
notice,  can  be  avoided  only  on  proof  of  fraud,  or  f orci-  ^°^""*  **°' 
ble  restraint  to  prevent  him  from  properly  defending  himself. 
Uis  mere  absence,  though  in  consequence  of  forcible  detention  in 
an  asylum  or  other  place  of  confinement,  is  no  more  a  ground  of 
objection  to  the  validity  of  the  proceeding  than  the  absence  of  the 
defendant  in  any  civil  case ;  and  a  judgment  or  decree  ^,„t  ^^^^  i,^ 
in  such  case  can  be  collaterally  assailed  only,  like  any  ^"^^^^f^^ 
other  judgment  or  decree,  on  proof  that  the  detention  uient  detentioa. 
was  with  fraudulent  intent.     To  guard,  in  some  measure,  against 
the  danger  of  such  frauds,  the  statutes  in  many  States  forbid  the 
detention  of  any  person  on  the  ground  of  lunacy,  in  any  asylum 
or  hospital,  without  decree  or  judgment  of  a  chancellor  or  judge, 
after  due  examination  and  sufficient  proof;    and  with  the  like 
intention,  guardians  ad  litem  are  generally  appointed  for  the  pro- 
tection of  parties  restrained  of  their  liberty. 

It  is  by  statute  made  the  duty  of  the  court  to  cause  the 
person  alleged  to  be  of  unsound  mind  to  be  brought  before 
it    in    Arizona.*    Arkansas,*    Florida,^    Idaho,^     Illinois,^    Iii- 

1  Lindsley's  Case,  46  N.  J.  Eq.  358,  examination,  one  who  refosed  consent  for 

363.  both  to  be  present  cannot  be  heard  subae- 

3  The  reason  given  is,  "  that  the  com-  qnently  to  complain  that  he  was  excluded ; 

missioners  and  jurors  may  be  at  liberty  to  lb.  p.  363.    The  words  imputed  to  Sbel- 

exercise  their  own  discretion."  The  Chan-  ford  have  not,  it  may  be  remarked,  been 

ceUor  quotes  the  opinion  of  Lord  Cotten-  found  on  the  page  quoted, 
ham  in  the  Matter  of  J.  B.,  1  Myl.  &  C.         «  Matter  of  Child,  16  N.  J.  Eq.  498  ; 

538,  542,  and  Shelf,  on  Lun.  121,  the  lat-  Fiscus  v.  Turner,  125  Ind.  46,  49. 
ter  as  saying  that  *'  the  lunatic  ought  also         *  Rev.  St.  1887,  §  2156. 
to  be  examined  by  the  master  in  lunacy,         ^  Dig.  1894,  §3815. 
or  jury,  a//  other  persons  being  absent."         ^  Rev.  St.  1892,  §  843. 
But  where  permission  was  given  to  conn-         ^  Rev.  St.  1887,  §  5784. 
sel  on  both  sides  to  be  present  at  such         ^  Rev.  St.  1889,  Ch.  85,  §  2. 
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States  reqoir-  diana,^  Montana,'  Nevada,'  Oklahoma,^  Texas,^ 
to^uM^ai-^  Utah ,^ .Washington,^  and  Wisconsin;®  and  such  party 
t?Se  bro"i$ht  is  required  to  be  present,  or  may  be  ordered  by  the  court 
before  him,  *^q  ^c  present,  in  Califomia,^  Kansas,^^  Kentucky ,i^  and 
aniessitappear  Missouri.^  In  most  of  these  statutes  exception  is  made 
be  produced  f  or  cascs  whcre  the  party  cannot  with  safety  to  himself 
with  safety.  ^^  others  be  produced  in  court  or  before  the  commis- 
sion or  jury.  In  Kentucky  the  presence  of  the  party  on  trial 
cannot  be  dispensed  with,  unless  it  be  shown  by  the  affidavit 
of  two  physicians  that  he  is  insane,  and  that  it  would  be  unsafe 
to  bring  him  into  court ;  to  proceed  in  the  absence  of  the  party, 
without  such  affidavits,  is  held  manifestly  irregular  and  errone- 
ous.^^ In  Ohio  it  is  made  the  duty  of  the  probate  judge  to  issue 
his  warrant  for  the  person  charged  with  insanity  and  have  him 
brought  before  him ;  and  if  such  person  cannot  be  present  before 
the  court,  the  judge  must  personally  visit  him,  and  certify  that  he 
has  ascertained  the  condition  of  the  person  by  actual  inspection, 
and  thereupon  the  inquest  may  proceed  without  his  presence.^^ 
Whether  proceedings  without  notice  to  and  in  the  absence 
of  the  party  alleged  to  be  of  unsound  mind,  are 
void,  and  hence  impeachable  collaterally,  or  voida- 
ble so  as  to  be  valid  until  set  aside  in  a  direct  pro- 
ceeding for  that  purpose,  depends  upon  the  further 
question,  whether  by  the  law  of  the  State  under 
which  the  proceedings  were  had,  the  court  possessed  jurisdiction 
to  pronounce  the  judgment  or  decree  in  the  matter.  The  grant 
of  guardianship  is  held  Void  in  Massachusetts,  if  it  does  not 
appear  that  notice  had  been  given  to  the  subject  of  it  before 
inquisition  had.^  So  in  Alabama,^'  Arkansas,^^  Illinois,^*  and 
West  Virginia.^' 


Proceedings 
without  no- 
tice are  void, 
if  court  had 
not  jurisdic- 
tion; voidable 
if  it  had. 


1  Ann.  Rev.  1894,  §  2715. 

«  Const.  &  C.  1895,  §  2970,  Code  Civ. 


Pr. 


s  Gen  St.  1888,  $  1457. 

«  St.  1890,  §  1593. 

«  Sayles'  Civ.  St.  1888,  $  2653. 

«  Comp.  L.  1888,  §4318. 

7  Wetmore,  in  re,  33  Pac.  R.  615. 

8  Ann.  St.  1 889,  §3976. 

•  Code  Civ.  P.  1885,  §  1763. 
»  Gen.  St.  1889,  §3679. 
"  St.  1894,  §  2157. 
u  Rev.  St.  1889,  §  5515. 


^  McAfee  r.  Commonwealth,  3  B. 
Mon.  305. 

^*  Heckman  v.  Adams,  50  Oh.  St.,  305, 
314. 

u  Wait  V.  Maxwell,  5  Pickering,  217, 
219;  Chase  v.  Hathawaj,  14  Mass.  222, 
225. 

w  McCurry  ».  Hooper,  12  Ala.  823, 827; 
Molton  V.  Henderson,  62  Ala.  426,  430. 

^^  Arrington  v.  Arrington,  32  Ark.  674. 

^B  So  held  in  Behringsmeyer  v.  Kreitz, 
135  111.591,638. 

»  Lance  v.  McCoy,  34  W.  Va.  416, 419. 
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On  the  other  hand,  the  want  of  notice  has  been  held  to  render 
the  proceedings  voidable  but  not  void  collaterally,  in  lowa,^ 
Missouri,^  North  Carolina,^  Pennsylvania,*  New  Hampshire,^  and 
Vermont**  It  would  result  on  principle,  from  what  is  said  on  the 
subject  of  notice  to  the  party ,^  that  under  the  provisions  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States,  as 
well  as  on  fundamental  principles  of  justice,  no  man  can  be  bound 
by  a  judicial  proceeding  at  which  he  was  not  present  nor  repre- 
sented, and  of  which  he  had  no  notice.^ 

The  right  of  one  proceeded  against  as  an  insane  or  incompetent 
person  to  defend,  and  therefore  to  appear  in  person  or  by  attorney, 
has  been  expressly  decided  in  Wisconsin,^  and  impliedly  so  in 
Indiana.^^  , 

§  122.  CommisBions  of  Lunacy  in  Chancery. -*  There  were  in 
England,  in  the  days  of  Lord  Hardwicke,  two  forms  of  writ  for 
inquiring  into  the  mental  capacity  of  an  alleged  non  compos,  —  the 
writ  de  idiota  inquirendo  and  the  writ  de  lunatico  inquirendo,  to 
which  was  added,  in  the  times  of  Lord  Eldon,  a  writ  ^ .,  .  ,^ 

^  ,  ^  Wnts  m  the 

in  the  nature  of  writs  de  lunatico j  wherein  it  was  not  nature  of  writs 

necessary   to  establish  lunacy,  but  simply  that  the  gtdrendo  issue 

party  was  of  unsound  mind  and  incapable  of  manag-  to  wcertain^'^^ 

ing  his  affairs.^^    These  writs,  in  the  United  States  as  p^-ty  iJof  un^ 

well  as   in  England,  are  issued  out  of  chancery,  or  sound  mind 

°  '  "^  ^  and  incapable 

other  court  having  the  requisite  jurisdiction,  requiring  of  managing 
those  to  whom  they  are  directed  to  inquire  concerning 
the  state  of  mental  capacity  of  the  alleged  person  of  unsound 
mind,  and  to  certify  the  result  by  inquisition.^*  They  are  ad- 
dressed to  either  a  special  commission,  or  to  permanent  commis- 
sioners in  lunacy,  who  address  a  precept  to  the  sheriff  requiring 
him  to  summon  a  jury  to  inquire  into  tiie  question  of  the  alleged 
lunacy  of  the   person  mentioned  in  the   petition.      The  num- 

1  Ockendon  v.  Barnes,  43  Iowa,  615,  ^  Jessap  v,  Jessup,  7  Ind.  App.  573, 

616.  577. 

a  Dntcher  v.  Hill,  29  Mo.  271,  273;  •  Royston'a  Appeal,  53  Wis.  612,  625. 

bnt  see  Matter  of  Marqais,  85  Mo.  615.  ^^  Cnneo  v,  Besaoni,  63  Ind.  524. 

'  Bethea    v.  McLennon,    1    Ired.    L.  ^^  Gibson  v.  Jeyes,  6  Yes.  266,  273 ; 

523,  526.  Ridgway  v.  Darwin,  8  Ves.  65 ;  Ex  parte 

*  Rogers  v.    Walker,   6  Pa.  St.  371,  Cranmer,  12  Ves.  445,  454  (Lord  Erskine, 

373 ;  Willis  v.  Willis,  12  Pa.  St.  159, 161.  in  this  case,  directing  an  inquisition  under 

'  KimbaU  v.  Fisk,  39  N.  H.  110,  116.  a  writ,  not  issuing  in  lunacy,  which  he 

^  Cleveland  v,  Hopkins,  2  Aik.    394,  styled  a  "  Melius  Inquirendum  "). 

399.  ^  Rap.  &  Lawrence  L.  D.  "  Commission 

T  Ante,  §  118.  of  Lunacy." 
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Twelve  jurors    feer  of  jurors  is  not  limited  to  twelve;  but  twelve 

must  concur  m  •'  ^  ' 

verdict.  must  concuF  in  the  verdict ;  and  the  concurrence  of 

twelve  out  of  a  greater  number  is  sufficient,  though  the  others  re- 
fuse to  join.*  It  is  irregular,  however,  to  continue  the  proceeding 
before  a  part  only  of  a  greater  number  before  whom  it  was  begun.* 
It  is  the  duty  of  the  sheriff  to  select  and  summon  such  jurors  as 
Jurors  sum-  he  thiuks  proper,  who  are  indifferent  in  relation  to 
indifferent'hi^  the  matter.  The  commissioners  may  pass  on  the 
the  matter.  validity  of  challenges  to  jurors  so  selected ;  but  it  is 
irregular  and  improper  for  them  to  dictate  to  the  sheriff  what 

jurors  should  be  summoned,  and  for  doing  so  the  pro- 
ceedings will  be  set  aside  and  a  new  commission 
ordered.^  They  have  power  to  summon  witnesses  and 
compel  their  attendance ;  ^  and  the  refusal  to  do  so 
was  held  fatal  to  the  proceeding.*  They  may  examiue 
the  alleged  lunatic  or  non  compos  personally,  and  compel  his  pro- 
duction before  them ;  ^  but  it  is  not  compulsory  upon  them  to  make 
such  examination.^  The  party  himself  has  a  right  to  be  present,^ 
and  to  testify.^ 

The  commission  should  have  a  return  day  named  therein,  so  as 

to  limit  the  time  within  which  it  should  be  executed.^®    Lord  Hard- 

.  .         wicke  called  attention  to  the  improper  use  to  which 

Commission  , 

should  name  a  a  commissiou  of  luuacy  kept  by  a  person  without 
re  urn  ay.  being  executcd  might  be  put  in  many'  respects,  partic- 
ularly to  terrify  and  distress  the  person  against  whom  it  issues ; 
and  held  such  course  a  contempt  of  court.^^ 

It  seems  evident,  that,  since  the  burden  of  proof  is  with  the 
relator,  he  must  open  and  close  the  examination  before  the  jury.^* 


Commissioners 
pass  on  chal- 
lenges of 
jurors,  but 
must  not  select 
who  is  tp  he 
summoned. 


1  Ex  parte  Wragg,  .5  Vesey,  450.  In 
this  case  the  jarj  consisted  of  seventeen, 
of  whom  twelve  joined  in  the  verdict,  the 
other  five  refusing.  See  also  Matter  of 
Arnhout,  1  Paige,  497,  499;  Lindsley's 
Case,  46  N.  J.  Eq.  358,  361. 

a  Tebout's  Case,  9  Abb.  Pr.  211. 

«  Matter  of  Wager,  6  Paige,  11. 

^  Per  Lord  Eldon  in  Land,  ex  parte,  6 
Ves.  781,  784. 

*  Plank's  Case,  5  Clark,  L.  J.  Hep.  35. 

«  Ex  parte  Southcot,  2  Ves.  Sen.  401, 
405;  Lord  Wenman's  Case,  1  P.  Wms. 
701. 

7  In  re  Lincoln,  1   Brewst.  392,  393 ; 


Matter  of  O'Brien,  1  Asbm.  82 ;  De  Hart 
r.  Condit,  51  N.  J.  Eq.  611,  holding  that 
the  fact  that  onlj  part  of  the  jarors  viewed 
the  alleged  lanatic  is  no  groand  to  set 
aside  the  inquisition;  Child,  in  re,  16 
N.  J.  Eq.  498. 

«  Seeanfe,  §  121. 

»  Matter  of  Dickie,  7  Abb.  N.  C.  417. 

10  Plank's  Case,  5  Clark,  L.  J.  Rep.  35 ; 
Lincoln,  in  re,  1  Brewst.  392. 

^^  Anonymous,  2  Atk.  52. 

^  Commonwealth  &.  HaskeU,  2  Brewst 
491,  495:  "The  partj  alleging  the  in- 
sanity of  himself  or  of  another  is  bound 
to  prove  his  averment,"  says  Brewster,  J.« 
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It  was  held  in  New  York  that  the  presence  of  the  Relator  opens 
sheriff  m  the  room  with  the  jury,  or  conversation  by  fore  the  jury. 
him  with  them,  in  relation  to  the  subject  which  they 

,,,  .  3        .-         o  ^  .  -ij    Sherifif  should 

had  under  consideration,  is  such  an  impropriety  and  not  be  present 
irregularity  as  to  require  the  inquisition  and  commis-  Jheirret^*-*^ 
sion  to  be  set  aside,  and  a  new  commission  to  be  or-  ™®°'* 
dered,  the  warrant  to  be  served  by  the  coroner.^    Chancellor 
Walworth  gave  it  as  his  opiliion,  that  after  the  testimony  is 
closed,  the  commissioners  should  instruct  the  jury  as 
to  the  question  before  them,  stating  the  law  applicable  instruct  the 
to  the  case,  recapitulating  the  facts,  if  necessary,  but   ^"'*-^' 
without  argument  of  counsel  on  either  side;  and  that  they  are 
to  be  instructed  to  deliver  their  verdict,  if   any  twelve  of  them 
agree,  and  if  not,  then  to  report  such  fact.^ 

Legal  questions  arising  in  the  execution  of  the  commission 
must  be  decided  by  the  commissioners,  or  a  majority  of  them.^ 

In  Georgia,  the  statute  requiring  the  commission  to  be  directed 
to  eighteen,  one  of  whom  a  physician,*  any  twelve  of  whom  ai-e 
competent  to  execute  it,  is  complied  with  if  thirteen   j^^^,  ^f 
report.*    In  Mississippi,  the  jurisdiction  of  chancery   qI^p*®?!*  j^ir- 
courts  over  lunatics  is  exercised  by  the  clerk  (subject  teen  of  whom 
to  approval  by  the  court),  who,  on  proper  application, 
directs  the  sheriff  to  summon  the  alleged  lunatic  and   also  six 
householders  to  make  inquiry  of  the  alleged  lunacy,  jury  of  six  in 
and  return  the  result  of  the  inquisition  to  the  clerk.^  Mississippi 
The  jury  are  to  determine  whether  the  respondent,  if  determine 

«.,  '     .     t  i^iAi  -I  ••!  whether  luna- 

found  non  compos,  is  to  be  sent  to  the  asylum,  jail,  or  uc  to  be  sent 
poorhouse;  and  their  verdict  may  be  rendered  by  a  ^»»yi"™'«^- 

in  hia  instmction  to  the  jnrj.      It  is  to  be  upon  the  valne  or  significance  of  the  evi- 

observed,  however,  that  this  rnliug  was  dence  introduced/'  says  Ordronaux  in  his 

made  on  a  traverse,  and  not  on  the  original  commentary  on  the  Lunacy  Laws  of  New 

inquisition  ;   and  that  it  overruled  a  pre-  York.    It  is  quite  possible,  however,  that 

vious  decision  holding  the  contrary  to  be  the  ChanceUor  meant  only  to  cut  off  argu- 

the  rule  on  traverse:  Commonwealth  v.  ment  on  his  charge  to  the  jury. 
Desilver,  2    Ashm.  163.      See,    on    the         >  Per  Chancellor  Walworth,  in  Matter 

Sttbjeet  of    traverse,  post,  §  127.  of  Amhout,  1  Paige,  497, 499. 

^  Matter  of  Amhout,   1    Paige,  497,         *  Code,  1882,  §  1855. 
498.  6  Field   v.  Lucas,  21    Ga.    447,    451. 

'  Matter  of  Amhout,  supra.    If  by  the  "  This  is  not   one   of  the    cases,"    says 

phrase,  **  without  argument  of  counsel  on  Lumpkin,    J.,    **  where    the    cabalistic 

either  side,"  the  Chancellor  meant  to  in-  number  twelve,  in  imitation  of  the  twelve 

hibit  counsel  from  addressing  the  jury  at  signs  of  the  Zodiac ;  twelve  months  of  the 

aU,  the  propriety  of  such  ruling  is  not  year ;  twelve  Patriarchs,  twelve  Apostlesi 

clear.  "  For  it  might  become  a  very  essen-  etc.,  must  be  strictly  observed." 
tial  part  of  his  duty  to  enlighten  the  jury         «  Ann.  Code,  1892,  §  2835. 
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majority.  The  Chancery  Court  may  also  appoint  a  guardian  to 
Court  ^^^  ^^^  adjudged  to  be  of  unsound  mind,  of  its  own 

point  guardian  motiou,  OF  ou  the  application  of  a  friend  or  relative, 
tua  ^Hm «.  ^^  ^^  ^  member  of  the  board  of  supervisors ;  or  if  not 
so  adjudged,  the  court  or  clerk  may  issue  a  writ  de  lunatico  in- 
quirendo}  In  New  York,  one  of  the  commissioners  should  always 
be  a  counsellor  or  solicitor  of  the  Court  of  Chancery,  and  in  cases 
of  importance  the  commission  ought  not  to  be  executed  without 
his  presence.^    In  Pennsylvania,  the  commission  may  consist  of 

one  or  more,  and  they  issue  a  venire  for  not  less  than 

Not  less  than         .  xi.        x      i        •  n   •*  ^  a     -      - 

six  nor  more  SIX  uor  morc  than  twelve  jurors ; '  if  five  of  six  jurors 
'^o^"'^"\  Sign  a  report  finding  a  person  a  lunatic,  and  the  sixth 
Pennsylvania.  j^-Qr  rcfuses  to  coucur  in  such  report,  such  report 
amounts  to  a  return  that  the  jury  cannot  agree,  and  an  alia9  com- 
mission may  be  ordered  on  the  original  application.^  In  Tennes- 
see, the  County  Court  (having  jurisdiction  where  the  estate  does 
not  exceed  $500),  as  well  as  the  Court  of  Chancery  (if  the  estate 
Twelve  jurors  ©xceeds  $500  in  value),-  issue  venire  for  twelve  jurors, 
in  Tennessee.  ^  inquire  and  ascertain  by  their  verdict  whether  the 
defendant  be  an  idiot,  a  lunatic,  or  a  person  of  unsound  mind.^ 

§  123.  Procedure  in  Courts  of  Probate  respectine^  PenonB  of  XXn- 
Bound  Mind.  —  Statutory  proceedings  to  have  a  person  of  unsound 
mind  placed  under  guardianship  in  the  United  States  differ  some- 
what from  the  procedure  in  chancery  under  writs  of 
in^probate'  idiocy  or  luuacy ;  notably  in  requiring  a  regular  trial 
*^"^*  before  the  court,  instead  of  examination  before  a  com- 

mission.® But  in  Tennessee,  where  the  jurisdiction  is  concurrent 
between  chancery  and  county  courts,*'  the  testimony  in  coses  of 
In  Tennessee     inquisition  is  uot  delivered  in  court,  but  is  heard  only 

*  rweediiS  Sl  ^^  *'^^  3"^^  >  ^^^^^5  ^*  ^^  there  decided  that  the  inqui- 
chancery.  sition  in  the  county  courts  must  conform  as  near  as 
may  be  to  the  rules  and  regulations  laid  down  for  the  conduct  of 
such  cases  in  the  chancery  courts.®  In  Alabama,  it  is  held  that 
although  there  be  no  direct  requirement  in  the  statute  to  that 

1  Code,  1892,  §  2212.  that  the  procedare  constitntea  an  ordinair 

>  Matter  of  Root,  8  Pai(^,  625,  627.  action,  in  which  the  applicant  is  plaintiff, 

'Bright.  Puzd.   Dig.   1885,  p.  1126,  and  the  respondent  defendant :  McClaiu's 

§§  6,  8.  Ann.  Code,  1888,  §  3464. 

*  Marple's  Case,  15  Pa.  Co.  C.  310.  ^  If  the  estate  exceeds  $500  in  ralne. 

5  Code,  1884,  §§  4431,4433.  *  Davis  v.  Norvell,  3   Pickle,  36;  At 

*  Thus  it  is  provided  bj  statute  in  Iowa,    bright  v.  Rader,  13  Lea,  574. 
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effect,  yet  it  evidentlj  coDtemplates  the  trial  before  Trial  by  sheriff 
the  judge  of  probate,  who  must  preside,  administer  the  w^vofd?* 
oath  to  the  jury,  and  receive  their  verdict ;  and  that  a 
trial  before  the  sheriff,  in  the  absence  of  the  probate  judge,  is  void.^ 
The  trial  is  in  most  instances  before  a  jury,  as  is  provided  by 
statute  in  direct  terms  in  a  number  of  States.    In  Arkansas,  the 
statute  directs  that  the  court  shall  cause  the  party  to  Tnai  before  a 
be  brought  before  it,  "and  inquire  into  the  facts  by  a  J**^* 
jury,  if  thefact%  be  dovhtfuV^  ^    In  Arizona,  nothing  is  said  in  the 
statute  about  a  jury  in  connection  with  the  proceedings  for  the 
appointment  of  a  guardian  to  a  person  incapable  of  Except  in  some 
taking  care  of  himself  and  managing  his  estate ;  but  states  or  tern- 
if ,  on  full  hearing,  it  appears  to  the  judge^  that  the 
person  is  iucompetent  as  alleged,  it  is  his  duty  to  make  the  ap- 
pointment.^   It  is  also  provided  in  this  territory  (as  in  many 
States),  that  before  a  person  can  be  committed  to  an  insane 
asylum  the  probate  judge  shall  cause  the  person  alleged  to  be  in- 
sane and  dangerous  to  be  brought  before  him,  and  also  witnesses 
who  Are  acquainted  with  him ;  also  one  or  more  graduates  of 
medicine  and  reputable  practitioners ;  and  on  the  report  of  these 
the  judge  decides  whether  he  is  to  be  confined  or  not,*  and  on 
ascertaining  that  such  person  is  possessed  of  sufficient  property, 
appoint  a  guardian  without  further  proceeding.*    A  similar  stat- 
ute in  Minnesota®  was  held  unconstitutional,  on  the   judgment 
ground  that  it  authorized  the  commitment  of  persons  Jiid  miconsti- 
to  forcible  confinement  without  due  process  of  lawj  tutionai. 
A  jury  of  six  is  mentioned  in  some  States ;®  in  others  Jnry  of  six, 
a  jury,  but  not  the  number  of  jurors,  is  spoken  of,  —  in  which 
case  it  is  to  be  presumed  that  a  jury  at  common  law  (consisting  of 
twelve  members)  is  intended ;  ^  while  in  many  others  of  twelve, 
still  the  number  of  the  jurors  is  fixed  by  the  statute  at  twelve. 
It  has  already  been  mentioned,  in  connection  with  commissions 
of  lunacy  in  chancery,  that  the  number  of  jurors  there  is  not 

^  LanghiDghoiue  V.  LaughiBghoQse,  38  *  For   instance,  in    Colorado:    Mills' 

Ala.  257.  Ann.  St.  1891;   Illinois:   Rev.  St.  1889, 

«  Dig.  1894,  f  3816.  ch.  85,  §  4;    Kansas:  St.  1889,  §  3681  (in 

*  Rey.  St.  1887,  §  1338.  connection  with  proceedings  to  commit  an 

^  lb.,  f  2156.  insane  person). 

»  lb.,  §  2158.  •  Henning   v.  Hannibal,  35   Mo.  408, 

'  Gen.  L.  1893,  ch.  5.  citing  earlier    Missouri   cases;   State  v. 

^  State  V.  Billings,  55  Minn.  467, 474.  Kansas  City  Co.,  45  Mo.  App.  551,  564. 


408  OF  THE  INQUISITION  OF  LUNACY.  §  124 

limited  to  twelve,  but  consists,  usually,  of  not  less  than  twelve, 
MorcDiaybe  ^OT  more  than  twenty-three,^  of  which,  however, 
?wTive  m^t""*  twelve  must  unite  on  the  verdict.  At  law,  or  in  pro- 
concur,  ceedings  in  probate  courts,  the  panel  should  consist 
of  a  number  sufiiciently  large  to  enable  the  peremptory  challenges, 
as  allowed  by  law,  to  be  eihausted,  and  leave  the  number  required 
for  the  jury.  But  the  fact  that  a  smaller  number  have  been  sum- 
moned, if  not  objected  to  before  the  jury  is  sworn,  is  no  ground 
to  disturb  a  verdict  after  it  is  rendered.^  A  statute  providing  for 
the  summoning  of  but  twelve  jurors  was  held  constitutional.'  In 
Bvsfandera  Alabama,  bystanders  may  be  called  on  by  the  sheriff 
may  be  called,  ^o  scrve  ou  the  jury  in  place  of  those  who  fail  to  at- 
tend, or  are  excused.*  Where  the  statute  requires  a  trial  by 
Trial  without  J^^J?  ^*  sccms  obvious  that  a  finding  of  lunacy  by  the 
jury  void.         judgc,  without  the  intervention  of  a  jury,  is  void.^ 

Where  no  objection  is  made  to  a  juror  after  it  appears  that  he 
had  served  as  a  juror  on  a  former  inquisition  as  to  the  lunacy  of 
Right  to  chai- *  the  samc  party,  the  objection  is  waived,  if  the  party 
!;a"u^  miS^'^be'^  procccd,  undcr  advice  of  his  counsel,  and  permit  the 
waived.  (jfjai  to  be  Concluded  and  the  verdict  to  be  rendered.^ 

In  Mississippi,  the  verdict  does  not  require  the  concurrence  of 
all  the  jurors ;  it  is  valid  if  rendered  by  a  majority ;  '*  and  in  Ohio 
Majority  ver-  probate  judges  were  authorized,  by  Act  of  April  7, 
diet.  1856,  to  appoint  guardians  to  deaf  and  dumb  persons 

of  full  age,  who  are  found  by  the  court  to  be  incapable  of  manag- 
ing their  affairs,  without  submitting  the  question  to  a  jury  of  any 
kind.® 

The  death  of  a  person  pending  proceedings  to  have  him  ad- 
judged a  lunatic,  before  inquisition  found,  puts  an  end  to  the 
Death  of  re-  proceedings,  and  there  can  be  no  inquisition  taken 
aEates^pro-  thereafter,  and  no  decree  made  by  the  court  on  the 
ceedings.  merits  of  the  case.® 

§  124.  Evidence  to  establish  Unsonndness  of  Mind.  —  The  essen- 
tial question  in  trials  of  this  kind  being,  whether  the  respondent's 

^  Ante,  §  122.  ^  Lindsley's  Case,  46  N.  J.  Eq.  358, 

2  De  Hart  v,  Condit,  51  N.  J.  Eq.  611  ;  362. 
Lindslo/s  Case,  46  N.  J.  Eq.  358,  361.  '^  Ann.  C.  1892,  §  2836. 

*  De  Hart  y.  Condit,  iupra.  '  Dictnm  by  Scott,  C.  J.,  in  Shroyer  r- 

«  Code,  1886,  §§  2393,  2394.  Richmond,  16  Oh.  St.  453,  464. 

^  Kiehne  v.  Weasel,  53  Mo.  App.  667,  *  Bartholomew's  Appeal,  134  Pa.  SU 

669.  227,  232. 
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mind  is  so  unsound  as  to  incapacitate  him  from  governing  him- 
self, or  managing  his  property,^  the  burden  of  proof  is'on  the  ap- 
plicant or  relator.    There  is  some  difference,  in  this 
respect,  from  the  rule  prevailing  in  many  States  on  prooMson 
the  probate  of  wills,  where  tlie  familiar  presumption  "*^'^'"* 
of  sanity  is  held  insufficient  to  establish  the  testator's  undenied 
sanity,  in  executing  the  will,  which  must  be  proved  by  affirmative 
testimony ; '  and  differing,also,  from  the  rule  applied  in  criminal 
cases,^  and  in  cases  where  the  defendant  seeks  to  avoid  his  act  on 
the  ground  of  unsoundness  of  mind,  in  which  the  burden  of  proof 
is  on  the  defendant.^     But  the  gravamen  of  the  question,  the  main 
fact  to  be  proved  in  all  of  these  cases,  is  the  same ;  hence,  the  same 
kind  of  proof  is,  with  slight,  if  any,  exception,  competent  to  estab- 
lish the  party's  unsoundness  of  mind. 

In  actions  for  the  interdiction  of  a  party,  or  proceedings  for  the 
appointment  of  a  guardian  to  take  charge  of  the  person  or  estate 
of  a  person  of  unsound  mind,  investigation  of  the  motives  of  those 
who  are  provoking  the  interdiction,  or  carrying  the    .,  . 
commission  in  lunacy,  is  of  the  utmost  consequence,  those  who  are 
The  court  will  guard  with  peculiar  care  the  alleged   cutingThr^^ 
lunatic  from  interference  springing  from  a  hostile  utmoanm- 
motive,  and  will  weigh  with  more  precision  the  evi-  vi^^"**^*^®- 
dence,  if  the  person  by  whom  it  is  tendered  appears  to  be  actuated 
by  a  sinister  intent.* 

The  nature  of  the  fact  to  be  proved  in  such  proceedings  com- 
pels resort  to  the  opinions  of  witnesses,  although  they  may  be 
neither  professionals  nor  experts.®    The  rule  which  Opinions  of 
allows  such  opinions,  is  a  rule  of  necessity ;  Mf  it  is  IIdra"S!bi?f 

*  See  anUf  §  114,  as  to  the  statatory  the  opinion  of  the  majority  was  snbse- 
provisions  on  the  sabject  of  inquisitions  of  quently  overruled  in  Hardy  v.  Merrill,  56 
lunacy.  N.  H.  227,  234  et  seq.,  and  the  doctrine,  as 

^  See  Woemer  on  Adm.  §  26;  also  announced    above,    established    in   New 

§  220.  Hampshire. 

«  Wharton's  Cr.  L.  §  61.  t  it  "rests  upon  the  proposition  that 

*  Chicago  W.  D.  R.  R.  v.  MjUb,  91  lU.  there  may  be  somethinf?  about  the  looks, 
39,  43.  deportment,  etc.,  of  a  person  which  may 

*  Fiancke  v.  His  Wife,  29  La.  An.  302,  contribute  to  the  conclusion  that  he  is  of 
303.  unsound  mind,  which  cannot  be  described 

*  The  reasons  demanding  the  oompe-  by  the  witness:"  Cline  v.  Lindsey,  110 
tency  of  such  testimony  are  lucidly  stated  Ind.  337,  341.  If  all  the  facts  can  be  pre- 
by  Doe,  J.,  dissenting  in  the  case  of  Board-  sented  to  the  jury,  then  no  opinion  can  be 
man  w.  Woodman,  47  N.  H.  120,  144,  and  given  by  the  witness :  Carthage  F.  P.  Ca 
authorities  cited  in  support  of  his  view ;  ».  Andrews,  102  Ind.  138, 142. 
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excluded,  says  Wharton,  in  his  treatise  on  Medical  Jurispm- 
dence,^  no  other  can  be  found  to  take  its  place.  Foster,  G.  J., 
of  the  Supreme  Court  of  New  Hampshire,  in  reviewing  the 
authorities  oh  the  subject,  and  overruling  the  earlier  New  Hamp- 
shire cases,  suggests  as  a  safe  formula  for  a  general  rule  the 
following :  '^  Opinions  of  witnesses  derived  from  observation  are 
admissible  in  evidence,  when,  from  the  nature  of  the  subject  under 
consideration,  no  better,  evidence  can  be  obtained."^  But  the 
but  only  in  fulc  is  generally  enforced  which  requires  of  the  wit- 
^thufi  facto  Ji^sses  whose  opinion  is  allowed  to  be  given  to  the 
on  which  the      jury,  to  State,  also,  the  facts  upon  which  thev  base 

opinion  IS"'"''  ''  ^ 

based.  their  opinion;*  though  in  Indiana,  a  witness  was 

allowed,  in  a  criminal  case,  to  give  his  opinion  on  the  question  of 
insanity  without  stating  other  facts,  after  testifying  that  he  had 
known  and  frequently  seen  the  party  whose  sanity  was  in  question 
during  a  period  of  two  years.* 

It  is  obvious,  however,  that  the  opinions  of  even  medical  ex- 
perts, though  worthy  of  the  most  careful  consideration,  and 
.  respectful  attention,  and  to  be  weighed  with  other 

experts  not  testimony  in  reaching  a  conclusion,  cannot  and 
contro  mg.  Qugj^^  not  solely  to  control  the  court  or  jury  in  the 
opinion  they  are  to  pronounce  on  the  facts  before  them.*  The 
capability  of  the  pai'ty  under  examination  to  manage  his  estate 
is  a  question  for  the  jury,  and  opinion  evidence  to  that  effect 
would  invade  the  province  of  the  jury,  and  cannot,  therefore,  be 
admitted.® 

Isolated  instances  of  making  one  or  more  improvident  bar- 
gains, or  the  fact  that  he  is  generally  unthrifty  or  unsuccessful 
in   his  business,   though   not  per   »e   proof  that  the  party  is 


3  1  Whart.  ft  St.  Med.  J.  §  257. 

2  Hardy  ».  MemU,  56  N.  H.  227, 
241. 

>  In  re  Carmichael,  36  Ala.  514,  522 ; 
GarriBon  v.  Blanton,  48  Tex.  299,  303; 
Gray  u.  Obear,  59  Ga.  675,  682 ;  Jones  u. 
Perkins,  5  B.  Mon.  222,  223.  Wharton, 
after  citing  namerons  cases  to  this  point, 
says  (Whart.  Law  of  Et.  §  451):  "But 
this  distinction  amoants  to  nothing,  since 
experts,  no  matter  how  sl^ilful,  may  he 
required  to  give  the  facts  on  which  their 
opinion  rests ;  and  since  there  is  no  state* 
ment  of  fact,  even  by  non-experta,  that 


does  not  amount  to  an  opinion.  The  true 
distinction,  therefore,  is  this,  that  the  non- 
experts can  only  speak  from  observation, 
while  the  experts  can  also  speak  from 
hypothetical  cases." 

«  Sage  V.  State,  91  Ind.  141. 

*  Per  Manning,  C.  J.,  delivering  the 
opinion  of  the  court  in  Francke  o.  His 
Wife,  29  La.  An.  302.  305.  See  also 
opinion  of  De  Blanc,  J.,  on  rehearing : 
p.  313,  314. 

«  Hamrick  v.  Hamrick,  134  Ind.  324, 
327. 
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non  eompos  mentis,  are  admissible  in  connection  with  improvident 

-  ,      .  T  1  1  bargains  or 

facts  and  circumstances  tending  to  show  mental  un*  untbriftineBs 
soundness.^      The  acts  and  conduct  of  a  party  from  may  be  shown, 
his  boyhood  up  are  admissible  to  illustrate  his  condi-  Acu  from  boy- 
tion  of  mind  at  the  time  of  the  trial ;  *  and  so,  of  admissible, 
course,  his  sayings,  and  manner  of  talk  and  conversation,  as  fur- 
nishing the  best  evidence  of  his  mental  condition ;  but  statements 
made  by  others  are  clearly  incompetent,^  though  given  statements  of 
in  the  shape  of  family  or  neighborhood  reputatiou,  or  j^ncomwrtent. 
as  public  opinion.^    Old  age  alone,  if  the  party  pos-  oid  age  may 
sess  good  rational  powers,  though  under  the  influence  ^  »**o^n- 
of  profligate  children  and  induced  by  them  to  spend  his  property 
for  their  indulgence  in  intemperate   practices,  is  not  sufficient 
proof  that  such  person  is  non  compos  mentis^  but  may  justify  the 
appointment  of  a  guardian  over  him  as  a  spendthrift.^    So  the 
fact  that  a  person  is  in  the  hundredth  year  of  her  age,   But  age  im- 
her  sight  very  much,  her  hearing  somewhat,  impaired,   Pfj^d  hear, 
and  her  mental  faculties  somewhat  weakened,  so  that  in?,  weakening 

'  ofmteliect,  not 

she  may  be  easily  imposed  upon  in  a  manner  that  alone  sufficient 
would  justify  the  setting  aside  any  instruments  or  appointment  of 
transactions  executed  under  the  effect  of  such  influ-  ^      ^' 
ence,  does  not  amount  to  unsoundness,  such  as  to  take  from  her 
the  control  of  herself  and  her  property.* 

Irritability  of  temper  and  excitability  of  disposition  do  not  con- 
stitute insanity,  nor  are  they  of  themselves  evidence  of  insanity  ;  ^ 
but  sudden  irritability,  moroseness,  and  indulgence  in  jn^t^ijiut^  ^^ 
the  use  of  profane  language,  without  apparent  cause  excitability  is 
or  provocation,  indicating  a  radical  change  of  disposi- 
tion, may  be  shown,  in  connection  with  other  facts,  as  tending 
to  prove  mental  derangement.^    So  of  depravity  of  character  and 


^  In  re  Carmichael,  36  Ala.  514,  522 ; 
Hamilton  v.  Hamilton,  10  R.  I.  538,  541 ; 
Henry  v.  Fine,  23  Ark.  417,  420. 

3  Gray  v,  Obear,  59  Qa.  675,  681. 

•  Gray  ».  Obear,  supra  ;  In  re  Dey,  9 
N.  J.  Eq.  181,  184.  It  may  be  mentioned 
here  that  it  is  held  to  be  a  weU-settled 
role,  that  evidence  of  a  person's  insanity 
at  the  time  of  trial  is  competent  as  tend- 
ing to  show  the  condition  of  his  mind  at  a 
previous  period :  Berry  v.  Hall,  105  N.  C. 
154,  162,  and  vice  verta.  People  v.  FarreU, 
31  Cal.  576,  581 ;  Freemen  ».  People,  4 
Denio,  9,  40. 


«  Foster  v.  Brooks,  6  Ga.  287,  291  ; 
Choice  V.  State,  31  Ga.  424,  470. 

^  Darling  v.  Bennet,  8  Mass.  129. 

«  Matter  of  Collins,  18  N.  J.  Eq.  253, 
255 ;  Matter  of  Vananken,  10  N.  J.  Eq. 
186,  194.  To  similar  effect :  English  v. 
Porter,  109   111.  285,  291,  citing  lUinois 


»  WiUisr.  People,  32  N.  Y.  715,  718. 

>  Conely  v.  McDonald,  40  Mich.  150, 
159 ;  Bitner  v.  Bitner,  65  Pa.  St.  347,361  ; 
to  similar  effect :  Barbo  v.  Rider,  67  Wia* 
598,600. 
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but  admisBi-  abandoned  habits ;  though  in  connection  with  a  weak 

m^'roroess,  mind  and  blunted  moral  perceptions,  they  are  not  in 

fan?ty!deprav-  themselvcs  evidence  of  insanity,^  yet  evidence  that  one 

k^ilt***t"^°°®^  who  had  been  mild,  amiable,  and  modest,  had  be- 

nabiu,  to  prove  '  '  ' 

mcDtaide-        come    irritable,  harsh,  suspicious,  and    obscene    is 

rangement.  .  <•  •      o 

proper  on  a  question  of  mental  capacity.^ 

Matters  of  mere  belief,  whether  religious,  moral,  or  political, 

how  absurd  soever  they  may  appear  to  others,  do  not  constitute 

Belief  how-      ms^ne  delusions.    Neither  superstition  nor  ignorance, 

ever  absurd,      howevcr  gross  >  ^  uo  belief  as  to  the  nature  or  exist- 

Buperstition,  or  #.  ■•  ^  .  i  •  -  a 

gross  ignor-       eucc  of  rcwards  and  punishments  m  a  future  state,^ 

ance  are  no  ,  i    :*         i^     x        e  -  •!.     k 

tests  of  can  be  regarded  as  tests  of  insanity.^ 

"»»''^-  Moral    perversion,    deprayity,    debasement,    not 

amounting  to  destitution  of  reason,  is  not  in  itself  necessarily  in- 
Morai  perver-  Sanity.^  But  evidence  that  a  woman  had  lived  for 
ment^not"^  four  ycars  with  a  man  who  had  abandoned  his  own 
amounting  to     ^ife  and  family,  and  had  become  the  mother  of  two 

deprivation  "^ 

of  reason,  18  illegitimate  children,  was  admitted  in  Connecticut 

but may*bf'  as  showiug  " dcbauchcd  habits"  and  depraved  morals 

showin^g  d^  Calculated  to  produce  mental  imbecility  J    To  excuse 

and^depraved*  ^  Criminal  act  ou  the  ground  of  insanity  of  the  doer, 

morals  pro-  the  insanity  must  be  such  as  amounts  to  a  mental 

ducing  imbe-  ''        .  -i  ^  i  .  , 

ciiity.  disease  preventing  the  accused  from  knowing  the  nat- 

ure and  quality  of  the  act  he  does,  the  law  recognizing  no  moral 
power  as  compelling  one  to  do  what  he  knows  to  be  wrong.® 
Ancient  re-  There  was  anciently  a  presumption,  tliat  one  who 
sumption  that  '^^as  born  deaf,  dumb,  and  blind  is  in  the  same  state 
dumb,  and  '  with  an  idiot,  being  supposed  incapable  of  any  under- 
idiot  "  ^        standing,  as  wanting  all  those  senses  which  furnish  the 

1  HiU  V.  Hill,  27  N.  J.  Eq.  214,  216.  tmth  of  such  a  belief  can  be  ascertained : " 

^  Bitner  v.  Bitner,  mpra.  Bnsw.  on  Ins.  §  210. 

'  See  Woerner  on  Adm.  §  25,  for  a  list  ^  MnUins    v.  Cottrell,  41    Miss.    291. 

of  cases  holding  that  a  belief  in  spiritual-  "  It  is  a  lamentable  fact  that  the  grossest 

ism  is  not  of  itself  a  certain  test  of  in-  immorality  and  considerable  intelligence 

sanity,  note  (4)  on  p.  34;    the  testator's  are  found  together :"  Mayo  17.  Jones,  78 

belief  in  clairvoyance  does  not  invalidate  N.  C.  402,  406. 

his  will,  unless  it  be  the  offspring  of  such  ^  Wickwire's  Appeal,  30  Conn.  86. 

belief ;  and  so  of  the  belief  in  the  exercise  ^  State  v.  Brandon,  8  Jones  L.  463, 467. 

of  unnatural  powers  by  others.    To  same  See  also  Choice  v.  State,  31  Ga.  424,  472, 

effect :  Brown  v.  Ward,  53  Md.  376,  393.  aflSrmed  in  Humphreys  v.  State,  45  Ga. 

*  Gass  V.  Gass,  3  Hnmph.  278,  282.  190;  Boswell  v.  State,  63  Ala.  307.  316; 

*  "  Since  there  is  no  test  by  which  the  Flanagan  u.  People,  52  N.  T.  467 ;  State  v. 

Spencer,  21  N.  J.  L.  196, 207. 
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Iiuman  mind  with  ideas.^  But  if  such  presumption  ever  existed  . 
against  one  who  was  born  deaf  and  dumb,  it  yields  to  proof  of  the 
contrary.^  It  is  now  held  that  no  one  is  to  be  deemed  yields  to  proof 
an  idiot  from  the  mere  circumstance  of  being  born  <'^***®<^<>°^*^' 
deaf  and  dumb ;  ^  but  if  incapable  of  understanding  any  matters 
of  business,  it  is  obvious  that  a  verdict  cannot  be  sustained  which 
holds  her  to  be  of  sound  mind  and  capable  of  managing  her  prop- 
erty through  an  agent.* 

If  unsoundness  of  mind,  or  inability  to  manage  himself  or  his 
property,  is  predicated  of  a  habitual  drunkard,  as  being  caused  by 
the  indulgence  in  his  vice,  it  is  not  sufficient  that  occa-  occasional 
sional  acts  of  drunkenness  are  proved;  a  fixed  habit  J^neMdo^not' 
of  drunkenness  must  be  shown.     But  it  is  not  neces-  constitute  one 

a  habitual 

sary  to  show  that  he  be  continually  in  an  intoxicated  drunkard, 
state ;  a  man  may  be  a  habitual  drunkard,  and  yet  be  sober  for 
days  and  weeks  together.^    It  is  also  held  that  if  the  jury  find 
the  party  to  be,  at  the  time  of  the  inquisition,  a  habitual  drunk- 
ard, it  was  unnecessary  to  decide  whether  he  was  a  habitual 
capable  or  incapable  of  managing  his  estate.     His  ^^"jf^e^" 
incapacity  in  that  event  is  a  presumption  of  law, — if  incapable  of 

managing  his 

not  conclusive,  at  least  throwing  the  burden  of  proof  affairs, 
of  capacity  on  the  party  asserting  it.^ 

To  authorize  the  appointment  of  a  guardian  over  a  person  as  a 
spendthrift,  it  is  not  enough  to  show  foolish  or  weak-minded  habits 
in  the  management  of  money ;  there  must  be  proof  to  Foolish  or 
show  that  the  party  is  a  spendthrift  in  the  statutory   management 
sense,  namely,  by  reason  of  excessive  drinking,  gam-  SlS  n"o7niake 
ing,  idleness,  debauchery,  or  vicious  habits  of  any  JJrift*^^"^" 

1  1  Bla.  304.     Coke  (Co.  Litt.  42  b)  deemed   a   fit   subject  for  a  cnrator  or 

distinguishes  between  persons  bom  deaf,  guardian.'' 

damb,  or  blind,  so  that  thej  have  nnder-         *  firower  v.  Fisher,  4  Johns.  Ch.  441, 

standing  and  sound  memory,  albeit  thej  443 ;  Christmas  v.  Mitchell,  3  Ired.  £q.  535, 

express  their  intentions  by  signs,  who  are  541 ;  Perrine's  Case,  41  N.  J.  £q.  409,  410. 
competent  to  en  feoff,  and  those  deaf,  damb,         ^  Perrine's  Case,  Bu^pra, 
an(f  blind  from  nativity,  whose  feoff ments         ^  Ludwick  v.  Commonwealth,  18  Pa. 

may  be  avoided.  St.  172, 174.     *'  We  agree,"  says  Rogers, 

^  So  Lord  Hardwicke  decreed  an  estate  J.,  in  pronouncing  the  opinion  in  this  case, 

to  one  bom  deaf  and  dnmb,  upon  his  an-  'Hhat  a  man  who  is  intoxicated  or  drunk 

Bwering  properly  questions  put  to  him  in  one-half  his  time  is  a  habitual  drank- 

writing:  Dickenson  r.  Blisset,  1  Dick.  268.  ard:"  p.  175.    Matter  of  Hoyt,  20  Abb. 

"  By  the  civil  law,"  says  Chancellor  Kent,  N.  C.  162,  164. 

in  Brower  r.  Fisher,  4  Johns.  Ch.  441, 444,         ^  Ludwick   v.  Commonwealth,  iupra; 

"it  was  generally  understood    and   laid  McGinnis  v.  Commonwealth,  74  Pa.  St. 

down,  that  a  person  bora  deaf  and  dumb  245,  249 ;  Matter  of  Tracy,  1  Paige,  580, 

was  incapable  of    making  a   will,  and  582. 
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kind.^  And  so  mere  weakness  of  mind  of  the  party  alleged  to  be 
insane  will  not  justify  a  decree  of  interdiction,  when,in  view  of  all 
the  evidence,  such  a  decree  is  not  necessary  for  the  protection  of 
the  party's  property,  or  person,  or  of  society.^ 

§  125.  inqtiiBition  ^  or  Finding  of  the  Jttry.  —  Technical  pre- 
cision in  the  language  of  the  inquisition  or  return  of  the  commis- 
Technical  pre-  sion,  or  the  verdict  of  the  jury,  is  not  in  modern 
imiK)rtonceS*  P^'sictice  of  SO  much  importance,  particularly  under 
the  return  of     modern  statutcs  of  the  several  States,  either  in  chan- 

the  jury  than  .  ,  ' 

it  was  an-         ccry  or  courts  of  probate  jurisdiction,  as  it  was  under 

cientlv* 

the  common  law  writs  de  idiota  and  de  lunatico  inqui- 
rendo  issued  out  of  chancery,  as  late  as  Lord  Hardwicke's  time. 
Although  distinctions  among  the  several  forms  of  unsoundness  of 
mind  are  still  recognized,*  yet,  in  so  far  as  the  purpose  of  the  in- 
quisition is  to  give  jurisdiction  to  a  court  of  chancery  or  of  pro- 
bate for  the  appointment  of  a  guardian,  or  trustee  under  whatever 
name,^  to  protect  the  person  or  property  of  one  mentally  incapa- 

But  must  show  ^^^  ^  ^^  ®^  himself,^  the  gravamen  is  seen  to  lie  in 
mental  incom-    such  incompcteucv,  f rom  whatever  cause  it  may  have 

petency  to  man-  r  ^  7  j 

age  his  affairs,  arisen ;  and  since  it  is  the  office  of  the  inquisition  to 
establish  or  negative  this  fact,  any  verdict  or  finding  showing  its 
existence  or  non-existence  should  be  sufficients  Thus  the  inser- 
Surpiusage  in  ^^^^  ^^  ^^®  Superfluous  finding :  ''  and  does  enjoy  lucid 
mav^be^diB-  intervals,"  coupled  with  the  further  finding  that  the 
regarded.  party  "  is  a  lunatic  and  of  unsound  mind,"  "  so  that 


1  Morey's  Appeal,  57  N.  H.  54.  miBsioner  "  over  a  lunatic  is  not  known  to 

2  Francke  v.  His  Wife,  29  La.  An.  302 ;  the  law  of  that  State :  Ross  v.  Edwards, 
Interdiction  of  Watson,  31  La.  An.  757,  52  Ga.  24,  27. 

759.  *  Whether  such  incapability  arose  from 

'  The  term  "  inquisition  "  is  used  to  de-  idiocy,  lunacy,  distraction,  or  any  other 

note  the  instrument  in  writing  on  which  form    of     madness,    or    from     habitual 

the  decision  or  finding  of  the  commission  drunkenness,  opium  or  morphine  eating, 

or  jury  is  made,  as  well  as  the  proceeding,  excessive  debauchery,  or  such  profligacy  as 

or  examination  of  facts,  in  relation  to  the  constitutes  him  a  spendthrift,  or  from  any 

mental  condition  of  a  person  alleged  to  be  of  the  causes  mentioned  in  the  statute. 

of  unsound  mind.    The  sheriff  or  coroner,         ^  Commonwealth  v.  Schneider,  59  Pa. 

and  the  jury  who  make  the  inquisition,  are  St.  328,  330,  approving  McElroy's  Case,  6 

caUed  the  inquest :  Bouv.  L.  D., "  Inquisi-  Watts  &  S.  451,  457,  and  criticising  Beau- 

tion."  monfs  Case,   1    Whart.   52  ;    Matter  of 

«  ^n^«,  §§  113,  114.  Mason,    1   Barb.  436,    439;     Matter  of 

'  Guardians   of    persons  of   unsound  Rogers,  9  Abb.  N.  C.  141,  144;   Smith  r. 

mind  are  variously  known  as  conservators,  Bumham,  1  Aik.  84, 93 ;  Matter  of  James, 

committees,  trustees,  overseers.  35  N.  J.  Eq.  58 ;  Kiehne'  u.  Weasell,  53 

In  Georgia  it  was  decided  that  a  "  com-  Mo.  App.  667,  669. 
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he  is  not  capable  of  the  government  of  himself ,  his  lands,  tene- 
ments, goods,  and  chattels,"  was  held  not  to  vitiate  the  verdict, 
which  was  sufficient,  because  it  shows  that  notwithstanding  the 
lucid  intervals  he  is  not  capable  of  governing  himself  or  his 
estate.^  And  although  the  words  of  an  inquisition  finding  the 
partj  to  be  ^^  lunatic  and  idiotic,"  are  not  responsive  to  the  lan- 
guage of  the  statute,  and  may  be  rejected  as  superfluous  and  re- 
dundant, yet  the  technical  and  precise  finding  that  she  is  of  an 
^^ insane  mind"  is  enough  to  support  the  inquisition.^  So  it 
was  held,  that  the  recommendation  of  a  jury  in  its  verdict  of 
sanity,  that  the  alleged  lunatic,  from  long  confinement  and  its 
consequences,  may  require  some  temporary  guardianship,  is  proper, 
and  does  not  impair  the  legal  effect  of  the  verdict.^ 

But  the  inquest  or  verdict  should  find  the  individual  proceeded 
against  to  be  of  unsound  mind,  or  to  come  under  some  one  of  the 
classes  of  those  mentioned  in  the  statute  as  being 
liable  to  be  put  under  guardianship,  and  incapable  show  that 
of  governing  himself  or  of  managing  his  property.*  {he  SaM^ST  * 
In  England  the  Lunacy  Regulation  Act,  1862,*  pre-  S^^d'mTe" 
scribes  the  issue  or  question  to  be,  under  every  order   *^^{^\l  ^^^era" 
for  inquiry,  or  commission  of  lunacy,  whether  or  himself  or  Ms 
not  the  person  who  is  the  subject  of  the  inquiry 
is,  at  the  time  of  such  inquiry,  of  unsound  mind,  and  incapable 
of  managing  himself  or  his  affairs.     It  is  plain,  that  under  this 
statute  there  must  be  a  finding  that  the  subject  of  the  inquiry  is 
both  of  unsound  mind  and  incapable  of  managing  himself  or  his 
affairs.    The  statutes  of  many  of  the  American  States  contain 
substantially  similar  provisions,  and  therefore  require  the  same 
kind  of  finding  or  verdict,  before  the  court  has  jurisdiction  to  ap- 
point a  guardian,  conservator,  or  committee.^ 

^  Matter  of  Hill,  31   N.J.  £q.   203.^        *  Bethea  v.  McLeDnoD,  1  Ired.  L.  523, 

"The  practice  of  inserting  in  the  return  a  526  (the  farther  words, "  she  is  incapable 

finding  on  the  subject  of  lucid  intervals  is  of  managing  her  affairs,"  are  also  held 

derived  from  the  ancient  practice  under  in  this  case  to  be  surplusage), 
the  writ  de  lunatico  inquirendo^  which  was         '  Matter  of  Dickie,  7  Abb.  N.  C.  417. 
applicable  only  to  those  who  were  ad-         ^  Matter  of    Morgan,  7    Paige,  236; 

judged  to  be  lunatics  according  to  the  Beaumont's  Case,  1  Whart.  52 ;  Fentress 

significance  of  the  term  as  it  was  then  o.  Fentress  (arguendo),  7  Heisk.  428,  433 ; 

understood.   Anciently,  only  those  persons  Matter  of  Conover,  28  N.  J.  £q.  330 ;  Re 

who  enjoyed  lucid  intervals  were  regarded  Lindsley,  43  N.  J.  £q.  9 ;  Commonwealth 

as  lunatics ;    the  mental  disorder  being  v.  Reeves,  140  Pa.  St.  258. 
thought  to  be  dependent  on  the  moon,  and         ^  25  &  26  Vict.  ch.  86.  §  3. 
therefore  intermittent :  **  p.  204.  *  '*  An  inquisition  should,  therefore,  be 
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.  In  Minnesota,  the  statute  provides,  that  the  finding  of  the  jury 
must  be  *'sane"  or  "insane."^  In  Kentucky,  the  statute  re- 
quires an  oath  to  be  administered  to  the  jury  to  ascertain,  "  by  the 
verdict,"  i.  a.,  for  what  reason  the  incompetency  exists;^  and 
the  omission  to  specify  such  reason  in  the  verdict  and  the  judg- 
ment thereon  is  held  fatally  defective.® 

In  Iowa,  the  statute  provides  for  the  appointment  of  a  guardian 
of  ^^  an  idiot,  lunatic,  or  person  of  unsound  mind,"  and  it  is  held 

that  the  latter  class  differs  from  either  of  the  others ; 

and  that  if  the  evidence  disclose  incapability  of  exer- 
cising judgment,  reason,  and  deliberation,  —  of  weighing  the  con- 
sequences of  his  acts  and  their  effects,  to  a  reasonable  degree, 
upon  his  property,  family,  and  attendants,  the  jury  should  find 
such  person  to  be  of  unsound  mind.^  But  it  is  held,  in  this 
State,  that  if  the  record  in  a  proceeding  to  determine  the  sanity 
of  a  defendant  shows  the  appointment  of  a  guardian  ad  litem 
pending  the  proceeding,  and  a  final  order  appointing  one  as  guar- 
dian of  the  person  alleged  to  be  of  unsound  mind,  it  will  be  pre^ 
sumed  that  the  fact  of  mental  unsoundness  was  established, 
though  the  record  be  silent  on  that  question,*  In  New  Hamp- 
in  New  shire,  where  the  statute  requires  the  judge  of  probate, 

Hampshire.  q^  ^  proper  request  made  to  him,  to  direct  the  select- 
men to  make  inquisition  into  the  state  of  mind  of  an  alleged 
idiot,  non  compos^  lunatic,  or  distracted  person,  a  return  by  the 
selectmen  that ''  the  memory  "  of  the  person  to  whom  the  inquisi- 
tion related,  ^^  is  greatly  impaired,"  is  not  sufficient  to  support  the 
appointment  of  a  guardian.^ 

§  126.    Betting  aside  the   Finding  and   Granting    New  TriaL  — 
Misbehavior  in  the  execution  of  a  commission  is  a 

Misbehavior  In  _  .   -  i  •        ..         j        j     • 

executinj^  the  good  ground  for  quashmg  it  and  ordering  a  new  com- 
comxnission  miggion ;  7  such  as,  for  instance,  in  hurrying  the  pro- 
ceedings and  refusing  to  allow  sufficient  time  for  procuring  wit- 


regarded  as  a  nuUity,  which  barely  fonnd  *  Menefee  v.  Ends,  30  S.  W.  (Kj.) 

that  the  party  was  of  sach  weakness  of  881. 

mind  as  to  be  incapable  of  managing  his  *  Smith  v.  Hickenbottom,  57  Iowa,  733, 

affairs/'  without  finding  him  a  lanatic,  or  738. 

nsing  8ome  equivalent  expression,  as  "  of  *  Guthrie  n.  Guthrie,  84  Iowa,  372, 376; 

unsound  mind,"  or  the  like :  Taylor,  Ch.  Ockendon  v.  Barnes,  43  Iowa,  615,  616. 

J.,  in  Armstrong  v.  Short,  1  Hawks,  1 1, 13.         *  H—  v.  8 ,  4  N.  H.  60,  65. 

1  St.  1891,  §  5891.  f  Glen,  ex  parte,  4  Desaus.  546. 

*  St.  Ky.  1894,  §  2155.       . 
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nesses;^  or  where  there  is  no  doubt  that  the  jury  or  error  in  the 

.1  J  .       ..       /.     J.        «  1  xi_        r   •!    J     finding  entitles 

must  have  erred  in  its  finding,^  or  where  they  failed  the  pwtv  to  a 
to  sign  the  inquisition.'    So  the  party  against  whom  °®^      ' 
a  commission  de  lunatico  inquirendo  has  been  executed  is  enti- 
tled to  a  new  trial  of  the  writ  if  it  appear  that  the  finding  against 
him  was  induced  by  any  bias  or  previously  formed  opinion.*    A 
chancery  court  can  and  will  order  a  second  inquisi- 
tion in  lunacy  when  the  first  is  irregular  or  unsatis-  chancery  will 

-      ,  -  ,1       /»j»         »•  ''x'j  V.        order  new  in- 

factory  from  the  finding  being  against  evidence,  or  by  nuisition,  if 
a  mistake  of  the  jury  as  to  their  duty  ;  or  if,  at  some  re^Ta^,^or*rn- 
tiine  after  the  first,  it  appears  that  there  is  an  evident  wiwfactory. 
change  in  the  condition  of  the  subject.^  In  New  York  a  county 
judge  set  aside  the  verdict  of  a  jury  on  a  traverse,  although  the 
finding  was  the  same  as  on  the  original  inquest,  on  the  ground 
that  the  judge,  having  carefully  examined  the  evidence  and  also 
the  party  in  question  personally,  was  satisfied  beyond  doubt  of 
his  sanity.^ 

While  there  is  no  doubt  of  the  power  of  a  court  of  chancery 
to  quash  an  inquisition  or  set  aside  a  verdict  for  irrec:-   „  u  . 

^  .  «  .  Probate  courts 

ularity,  or  misbehavior  of  the  jury,  or  for  any  of  the  have  such 
causes  authorizing  courts  to  set  aside  the  verdict  of  a  statutoiy '  ' 
jury,  courts  of  probate  seem  to  have  no  such  author-  *™"^' 
ity,  unless  expressly  granted  by  statute.    Thus  authority  is  given 
to  set  aside  the  inquisition  during  the  term,  and  for  the  summon- 
ing of  a  new  jury ;  but  if  two  juries   have  agreed  to  the  same 
finding,  the  inquisition  shall   not  be  set  aside,  for  instance  in 
Arkansas,^  Kansas,®  Missouri,®  New  York,^^  and  Wyoming.^^    In 

1  Matter  of  JeweU,  26  N.  J.  Eq.  298;  »  Gen.  St.  1889,  §  3684. 

Glen,  exparte^  supra  (but  a  new  trial  was  »  Rev.  St.  1889,  §  5320.     It  is  held  in 

refused  in  this  case  because  it  appeared  to  this  State,  that  the  Probate  Court  may 

the  court  that  substantial  justice  had  been  set  aside  its  judgment  adjudging  a  person 

done).  insane    and   appointing    a  guardian    for 

«  Matter  of  Lasher,  2  Barb.  Ch.  97,  98.  him,  even  at  a  subsequent  term,  on  the 

•  Matter  of  Mason,  51  Hun,  138,  141.  ground  of  irregularity  in  the  proceeding ; 

•  Tebout's  Case.  9  Abb.  Pr.  211.  and  failure  to  show  by  the  record  service 

•  Matter  of  Collins,  18  N.  J.  Eq.  253,  of  notice,  or  reason  why  notice  was  not 
254;  Matter  of  Lawrence,  28  N.  J.  Eq.  served,  is  sufficient  ground:  Matter  of 
831.  The  return  of  an  inquisition  in  lunacy  Marquis,  85  Mo.  615. 

was  set  aside  by  the  Chancellor  after  a  w  Matter  of  Mason,  20  N.  Y.  St.  Rep. 

personal  examination  in  the  Matter  of  602,  holding  that  the  County  Court   has 

Fitzgerald,  30  N.  J.   Eq.  59 ;  Matter  of  power  to  set  aside  an  inquisition,  and  to 

Lasher,  2  Barb.  Ch.  97 ;  Hovey  u.  Har-  grant  a  new  trial,  before  a  jury  j  Jack- 

mon,  49  Me.  269,  271.  son  v.  Jackson,  37  Hun,  306,309. 

•  Matter  of  Shaul,  40  How.  Pr.  204.  "  Rev.  St.  1887,  §  2294. 
7  Dig.  1894,  §  3820. 
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Tennessee,  either  party  may  move  to  set  aside  the  inquisition  at 
tthe  first  term  after  the  proceeding  was  had ;  ^  and  in  Texas  the 
•court  may  grant  a  new  trial  within  ten  days.^  In  Wisconsin  the 
proceedings  for  the  appointment  of  a  guardian  to  an  insane  or 
Verdict  of  jury  mentally  incompetent  person  are  held  to  be  equitable 
^niy  advisory.  ^^  ^j^^j^,  nature,  and  the  verdict  of  a  jury  merely  advis- 
ory to  the  Chancellor  therein;*  and  so  in  Illinois,  if  a  feigned 
issue  is  sent  out  of  chancery  to  a  jury  for  trial,  the  Chancellor 
may  regard  or  disregard  it,  and  enter  a  decree  contrary  to  the 
finding,  as,  in  his  judgment,  the  weight  of  evidence  may  justify.* 
In  Pennsylvania  the  Court  of  Common  Pleas  has  no  power  to  set 
aside  an  inquisition  of  lunacy  finding  the  fact  of  lunacy,  on  the 
ground  of  insuflSciency  of  the  evidence.*  It  is  held  in  Michigan, 
Delay  of  six  that  after  a  delay  of  six  years  one  adjudged  incom- 
pSitiol^to  set*  patent  has  no  right  to  invoke  the  writ  of  mandamus 
aside  theorder.  jq  compel  a  probatc  couii;  to  hear  his  petition  to 
set  aside  the  order  so  adjudging  him,  as  void  for  jurisdictional 
defects  appearing  on  the  face  of  the  petition ;  ^  and  so  in  Penn- 
sylvania an  inquisition  will  not  be  quashed  because  of  a  previous 
outstanding  and  unretumed  commission,  issued  five  years  before, 
on  which  the  commission  had  never  acted,  and  proceedings  on 
which  all  parties  had  treated  as  abandoned.^ 

The  fact  that  only  a  part  of  the  jurors  visited  the  alleged  luna 
tic  for  personal  examination  of  him,  is  not  sufficient  ground  to 
set  aside  inquisition.* 

§  127.    Traverse  of  the    Inquisition.  —  The    right    to  traverse 

R*  ht  of  trav-  *^®  finding  or  inquisition  in  a  lunacy  proceeding  grew 
erseisbasedon  out  of  the  £0!;  parte  uaturc  of  the  proceeding  before 

th^  ex  parte  ,  /i-r^i.iT  t\        i.-*  a 

nature  of  the  passagc  of  the  English  Lunacy  Kegulation  Acts.' 

ce^dmgs^at  Siucc  Under  the  English  law  the  crown  has  not  the 
common  law.     p^^^p  ^q  i^]^q  ^pQ^  itself  the  carc  of  any  individuals, 

1  Code,  1884,  §  4452.  The  CliaDcellor  given  by  statate,  in  s  jory  trial  npoD 
may  examine  the  eyidence  (which  in  this  traverse ;  and  also,  that  on  objections  to 
State  is  required  to  be  redaced  to  writing :  the  regularity  or  validity  of  the  proceed- 
§  4447  of  the  Code),  and  also  other  affi-  ings,  or  misbehavior  in  office  of  com- 
davits,  and  may  grant  or  refuse  a  new  missioners  or  jurors,  the  court  will,  in 
trial :  §  4453 ;  or  order  a  new  inquest,  or  proper  cases,  set  aside  or  quash  the  inqni- 
decree  on  the  facts :  §  4454.  sition. 

2  Sayles'  Tex.  Civ.  St.  1888.  §  2659.  •  Coot  v.  WClet,  93  Mich.  304. 

B  Barbo  v.  Rider,  67  Wis.  598,  607.  ^  Gensemer's  Estate,  170  Pa.  St.  102. 

*  Titcomb  o.  Vantyle,  84  HI.  371, 372.  •  De  Hart  v.  Condit,  51  N.  J.  Eq.  611, 

6  In  re  Weaver,  116  Pa.  St.  225.  228,  613. 
holding  that  the  remedy  in  such  case  is         '  16  &  17  Vict  ch.  70,  §  40. 
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whether  of  their  persons  or  their  property,  on  the  ground  that 
they  are  of  unsound  mind,  without  trial  before  a  jury,^  it  follows 
that  a  party  who  had  been  found  insane  under  a  proceeding  of 
which  he  had  no  notice,  and  at  which  he  was  not  present,  either 
in  person  or  by  attorney,  was  entitled,  as  a  matter  of  right,  to 
have  the  question  of  his  insanity  passed  upon  by  a  jury  of  the 
country,  in  a  court  of  law,  upon  a  denial  of  the  truth  of  the 
finding.  By  the  Lunacy  Regulation  Act,  the  alleged  person  of 
unsound  mind  may  demand  a  jury,  and  having  done  so,  the 
court  can  entertain  no  application  for  the  withdrawal  of  the 
demand  for  a  jury  in  the  absence  of  the  alleged  lunatic.^ 

The  right  of  traverse  was  affirmatively  given,  in  England,  by 
statute*  **if    any    person    be   or  shall   be   untruly   And  was  given 
founden  lunatick,  idiot,  or  dead ;  '*  •'  that  every  per-  2y3*Edw.  vi. 
son  and  persons  grieved  or   to   be  grieved   by  any  ch.8,  §6. 
such  office  or  inquisition,  shall  and  may  have  his  or  their  trav- 
erse to  the  same  immediately  or  after,"  &c.*    It  is  accordingly 
held  that   in  America,  where  this  statute  is  not  re-enacted,  or 
unless  there   be  some  other   statutory  authority  to  that   effect, 
this  matter  is  within  the  sound  discretion  of   the  court  having 
jurisdiction  over  idiots  and  lunatics,  which  will  direct  the  course 
of  proceeding  on  the  traverse  of  the  inquisition  returned,  in  such 
manner  as  may  be  most  useful  and  expedient,  so  as  to  best  inform 
the  conscience  of  the  court  or  Chancellor.     The  luna-  xniverse  in 
tic  may  be  brought  into  court,  after  the  inquisition  -A.merica. 
is  returned,  and  inquiry  be  made  by  inspection,  or  an  issue  may 
be  awarded  to  ascertain,  by  a  verdict   at  law,  the  existence  or 
continuance   of  the  lunacy.*      In   Pennsylvania  the  j^  pennsyivar 
statute  authorizes  any  party  aggrieved  to  traverse  the  *^^*- 
inquisition  at  any  time  within  three  months  after  its  return,  un- 
less the  time  be  extended;^  and  it  is  held  that  on  the  trial  of 
the  traverse  the  burden  of  proof  is  on  the  traverser.''    In  South 
Carolina,  where  jurisdiction   in  cases  of  idiocy  and  j^  ^^^^^  q^^^ 
lunacy  and  persons  non  eompotei  mentis  is  given  con-  ^"^*- 

1  See  ante,  §  119.  ^  Matter  of    Wendell,   1   Johns.   Ch. 

3  In  re  Crompe,  L.  R.  4  Ch.  App.  653.  €00, 602 ;  Matter  of  Tracy,  1  Paige,  580, 

>  2  &  3  Edw.  VI.  ch.  8,  §  6.  582. 

<  By  a  snbfleqnent  statute   the  time         *  Bright.   Piird.  Dig.   1885,  p.   1127, 

within  which  the  trayerse  could  be  brought  §§16,17. 

was  limited  to  three  calendar  months :  6         ^  McGinnis  v.  Commonwealth,  74  Fft. 

Geo.  IV.  ch.  53,  §  1.  St.  245,  248. 
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currently  to  the  Probate  Court  and  Court  of  Common  Pleas, 
it  is  held  that  authority  to  grant  a  traverse  exists  only  in  the 
Court  of  Common  Pleas ;  ^  and  it  is  also  held  that  in  this  State 
the  statute  of  2  &  8  Edw.  III.  c.  8,  §  6,  providing  for  a  traverse,  is 
in  force  by  virtue  of  the  Act  declaring  of  force  all  statutes  which 
*^  declare  the  rights  and  liberties  of  the  subject  and   enact  the 

better  securing  the  same."^  In  Vermont  it  is  held, 
that  in  virtue  of  an  Act  providing  ^^  that  in  all  cases 
pending  before  the  Supreme  Court  by  appeal  from  any  order, 
sentence,  or  decree  of  any  probate  court,  on  application  of  either 
party,  said  Supreme  Court  may  in  its  discretion  cause  to  be 
tried  by  jury  in  the  County  Court,  any  issue  of  fact  between 
the  parties  in  such  case,"  and  in  view  of  well  established  au- 
thorities, that  the  inquisition  is  only  presumptive  evidence  of 
lunacy  or  insanity,  and  that  a  traverse  of  it  is  a  right  by  law, 
and  may  be  sent  to  a  court  of  common  law  to  be  tried  by  a 
jury.^ 

It  appears  from  the  language  of  the  statute  originally  estab- 
Any persona^  lishiug  the  right  of  traversc,^  that  it  is  within  the 
mquisition^  ^^^  rcach  of  any  person  aggrieved  by  the  inquisition.  A 
may  traverse,  stranger,  having  no  interest  in  the  question,  will  not, 
of  course,  be  allowed  to  traverse  an  inquisition  of  lunacy;^  to 
be  aggrieved  by  the  finding,  he  must  be  interested  in  the  question 
at  the  time  of  the  return.^  Thus  a  purchaser  may  demand  a 
traverse,  when  the  inquisition  upon  a  person  alleged  to  be  of  un- 
sound mind  relates  back,  so  that  the  right  to  property  that  he  has 
sold  may  be  drawn  in  question."  It  is  on  the  ground  that  a 
cloud  is  cast  on  the  title  of  a  purchaser  from  a  grantor  against 
whom  a  commission  of  lunacy  was  taken  out  and  executed,  by 
the  finding  in  which  it  appeared  that  he  had  been  a  lunatic  with- 
out a  lucid  interval  from  a  time  anterior  to  the  date  of  the 
conveyance,  that  a  court  of  equity  will,  in  its  discretion,  permit 
a  purchaser,  whose  conveyance  is  overreached  by  the  inquisition, 
to  traverse  the  finding  of  the  jury,  upon  his  agreeing  to  be  bound 

» 

^  Walker  v.  RnsseU,  10  S.  C.  82, 90.  «  Armstrong  v.  Short,  1  Hawks,  11,  U* 

s  Medlock   v.   Cogbam,   1  Rich.  £q.  17. 

477.  7  KaUor  v.  Nailor,  4  Dana,  339,  346; 

*  Shamway  v,  Shnmway,  2  Yt.  339,  Matter  of  Christie,  5  Paige,  242, 244 ;  Med- 
341.  lock  v.  Cogbarn,  1  Rich.  £q.  477 ;  Gense- 

«  2  &  3  Edw.  YI.  ch.  8,  §  6.  mer*8  Estate,  170  Pa.  St.  96,  99. 

*  Coyenhoyen's  Case,  1  N.  J.  Eq.  19, 21. 
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by  the  final  decision  upon  the  traverse.^  In  New  York  the  death 
of  a  lunatic,  after  conveying  land,  is  no  bar  to  a  traverse  of  the 
inquisition  by  her  grantee,  although  it  bar  proceedings  to  super- 
sede the  commission ;  ^  but  in  Pennsylvania  it  is  held,  that  the 
death  of  an  alleged  lunatic  after  traverse  taken,  will  end  the 
proceedings,  notwithstanding  the  traverse  was  taken  by  a  person 
whose  title  was  affected  by  the  inquisition ;  but  the  death  of  the 
lunatic  will  not  affect  the  decree  confirming  the  inquisition.^ 

The  traverse  is  usually  tried  in  the  district  where  the  com- 
mission was  executed ;  but  it  has  been  held  that  it  is   Traverse  may 
within  the   discretion  of  the    judge   or  Chancellor  ^^ce^diiSitSS^ 
ordering  the  traverse  to  have  it  tried  elsewhere.*    It  ^y  ^^«  «>"'^- 
is  a  summary  proceeding,  setting  out  the  inquisition  and  trav- 
ersing or  denying  the  facts  thereby  found .^    The  issue  is  always 
the  same  as  in  the  original  inquisition,  to  wit :  Whether  The  issue  is 
the  party's  mind   is  unsound  to  such  an  extent  as  {he  oSrl^nid^'^ 
to  disqualify  the  traverser  from  conducting  himself  »n<iu«8^ 
with  personal  safety  to  himself  and  others,  and  from  managing 
and  disposing  his  own  affairs  and  discharging  his  relative  duties.^ 

Where  the  application  for  leave  to  traverse  is  on  behalf  of  the 
lunatic,  the  Chancellor  will  not  grant  it  as  a  matter  Discretion  of 
of  course,  but  will  satisfy  himself,  upon  a  private  ex-  groni*thltrav- 
amination  of  the  lunatic  in  person,  or  by  a  report  of  a  ®'"« 
master,  whether  it  is  the  wish  of  the  lunatic,  and  whether  he  is 
capable  of  understanding  the  nature  of  the  application,  and  grant 
or  refuse  the  traverse  accordingly.^ 

Where  the  traverse  is  granted  on  the  application  of  some 
party  other  than  the  lunatic,  in  his  own  interest,  he  is  liable  to 
pay  the  costs.® 

It  was  held  in  New  Jersey,  on  the  authority  of  English  cases, 
that  a  person  found  lunatic  may  appear  and  traverse  the  inquisition 
by  attorney,  but  an  idiot  must  appear  before  the  court  in  person.® 

1  Yawger  v.  Skinner,  14  N.  J.  Eq.  389,  •  Busw.  on  Ina.  §  73,  note  (4),  qnot- 
393.    And  in  sach  case  the  parties  cannot     ing  from  Shelf.  Lnn.  115. 

abandon  the  trial  of  the  issue,  to  have  the  ^  Ordronanx  on  Ins.  255,  citing  Penn* 

validity  of  the  Innatic's  conveyance  to  be  sylvania  cases. 

decided  in  some  other  mode :  Matter  of  ^  Matter   of   Christie,    5  Paige,  242, 

Giles,  1 1  Paige,  243.  243. 

2  In  re  Owens,  18  N.  Y.  Supp.  850.  *  Matter  of  Folger.  4  Johns.  Ch.  169. 

*  Gensemer's  Estate,  170  Pa.  St  96,  *  Covenhoven's  Case,  1  N.  J.  Eq.  19, 
99.  23. 

*  Ex  parte  Wilson,  11  Rich.  Ch.  445, 
446;  Matter  of  Nogent,  2  MoUoy,  517. 
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It  is  obvious  that  where  the  judgment  or  decree  of  the  court 
No  traverse  on  a  trial  of  the  question  of  the  soundness  of  a 
quiSid^b""  person's  mind  is  conclusive  on  the  party  proceeded 
conclusive.  against,  there  is  no  occasion  for  a  traverse.  In  the 
States  where  such  is  the  case,  the  party  has  a  remedy  by  motion 
for  a  new  trial,  or  by  appeal  to  a  higher  court ;  and  such  person 
must,  as  has  already  been  mentioned,^  have  sufficient  notice  to 
enable  him  to  defend  himself  against  the  allegation  of  unsound- 
ness of  mind,  or  by  his  voluntary  presence  at  the  trial  have 
waived  the  service  of  such  notice.' 

The  effect  of  a  traverse  is  also  attained  by  the  right  of  the 
-  P^^^y  found  to  be  lunatic,  or  by  any  person  affected 
cree  reached  by  such  finding,  to  provc,  in  a  collateral  proceed- 
to  impup  the  ing,  either  that  the  finding  was  untrue,  or  that  he 
mquiuitiou.  j^^  j^^^^  restored,  or  that  the  transaction  in  ques- 
tion was  had  during  a  lucid  interval.^  One  not  concluded  by  an 
inquisition,  may  impugn  the  finding  by  contrary  evidence,  with- 
out pursuing  the  procedure  technically  called  a  traverse.* 

§  128.  The  inquiBitioii  as  Bvidenoe.  —  The  rule  is  general,  that 
an  inquisition  under  a  writ  de  lunaticOy  or  de  idiota,  inquirendo^  or 
,     . .,.    .       the  judgment  or  decree  of  a  court  in  a  proceeding  of 

Inqaisition  is  ''       °  r  a 

pnnui  facie  like  uaturc,  is  prima  facie,  but  not  conclusive,  evidence 
party's  iaca-  of  the  party's  incapacity  against  persons  not  parties 
^^^^^'  or  privies.^    The  same  is  true  of  the  finding  of  a  per- 

son to  be  an  habitual  drunkard.®  In  England,  it  has  been  said, 
the  ecclesiastical  courts  look  on  an  inquisition  of  insanity  as  only 
a  part  of  the  requisite  proof  of  unsoundness  of  mind,  and  demand 
direct  proof  to  be  made  in  the  cause  of  that  fact ;  *  and  in  Noi-th 


^  Ante,%%\\^et9eq. 

a  AfUe,  §  121. 

•  See,  on  this  point,  port,  §  129,  on  the 
subject  of  the  effect  of  the  Inqoisition. 

4  Den  V.  Clark,  10  N.  J.  L.  217. 

»  Van  Deuaen  v.  Sweet,  51  N.  Y.  378, 
885  ;  Rippy  V.  Gant,  4  Ired.  Eq.  443,  445  ; 
Armstrong  v.  Short,  I  Hawks,  11,15;  HiU 
u.  Day,  34  N.  J.  Eq.  150, 151 ;  Hutchinson 
V.  Sandt,  4  Rawle,  234,  239,  holding  that 
even  members  of  the  inquest,  having 
signed  and  sealed  the  inquisition  finding 
the  party  to  be  of  unsound  mind,  are 
competent  to  prove  him  to  have  been  of 
sound  mind,  or  at  least  to  have  had  lucid 


intervals,  and  that  the  transaction  took 
place  during  one  of  them;  Gangwere*8 
Estate,  14  Pa.  St.  417,  428;  Banker  r. 
Banker,  63  N.  Y.  409, 412 ;  Breed  r.  Pratt, 
18  Pickering,  115,  116;  Noel  v.  Karper, 
53  Pa.  St.  97,  99 ;  Mott  v.  Mott,  49  N.  J. 
Eq.  192,  citing  earlier  New  Jersey  cases; 
Devin  v.  Scott,  34  Ind.  67,  holding  that 
the  inquisition  is  conclusive  of  the  dis- 
ability of  a  drunkard  to  make  a  contract, 
and  prima  /act>  evidence  of  such  incompe- 
tence before  the  inquisition. 

*  Lewis  V.  Jones,  50  Barb.  645,  646. 

7  Per  RufBn,  J.,  in  Johnson  v,  Kincade, 
2  Ired.  Eq.  470,  473. 
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Carolina  it  was  left  undecided  whether  an  inquisition  of  idiocy  or 
lunacy,  in  the  absence  of  opposing  testimony,  is  sufficient  prima 
facie  evidence  on  which  to  found  a  decree  of  nullity  of  the  mar- 
riage of  such  person.^  In  this  respect  also,  the  general  rule  pre- 
vails that  the  inquisition  is  prima  facie^  but  not  conclusive,  proof 
of  insanity.2 

As  a  corollary  to  the  presumption  that  every  man  is  sane  until 
the  contrary  be  proved,  the  law  presumes  that  insanity,  having 
once  been  shown  to  exist,  continues  until  the  contrary  insanity  shown 
is  made  to  appear.    It  follows  from  this  rule,  that  if  llSmed  to*con^ 
unsoundness  of  mind  is  alleged,  the  burden  to  prove  ^n"ty*be*^ 
it  is  clearly  on  the  party  alleging  it ;  and  if  proved  or  shown, 
admitted  to  have  existed  at  any  particular  period,  but  sanity  is 
alleged  at  a  subsequent  particular  period,  the  burden  is  on  the 
pai*ty  so  alleging  to  prove  either  a  lucid  interval,  or  complete 
restoration  at  the  particular  period  referred  to.^    The  presump- 
tion of  the  continuation  of  insanity  once  proved  to   But  not  where 
have  existed,  does  not  apply,  however,  to  cases  where  the  insanity  re- 

,       .  II.  .1  suited  from  a 

the  msanity  results  from  a  temporary  or  special  cause,  temporary  or 
such  as  typhus  fever,*  delirium,*^  acute  or  violent  ^"^^  *^"**' 
disease,®  or  delirium  tremensJ  *'  Testimony  as  to  previous  or 
subsequent  insanity  will  not  answer,"  says  Justice  Field,  charging 
the  jury  in  Hall  v.  Huger,®  "unless  the  ^insanity  be  shown  to  be 
habitual ;  that  is,  in  its  nature  eontinuou%  and  chronic^  So  the 
proof  of  periodical  epileptic  attacks  attended  with  convulsions, 
loss  of  consciousness,  or  of  temporary  pneumonia  supervening 
such  attack  with  fever  and  delirium,  will  not  justify  the  presump- 
tion of  continuing  insanity.^    So  with  regard   to  drunkenness. 


1  Johnson  v.  Kincade,  supra.  But  see 
Cook  V.  Cook,  53  Barb.  180,  holding  that 
the  presomption  raised  by  the  prior  ad- 
judication of  insanity  continues  and  throws 
the  onus  of  proving  sanity  on  the  party 
alleging  it.  See  also  Rogers  v.  Walker, 
6  Pa.  St.  371,  373  ;  and  Gibson  v.  Soper, 
6  Gray,  279,  holding  the  converse. 

s  Keys  V.  Norris,  6  Rich.  Eq.  388. 

*  Attorney-General  v.  Pamther,  3 
Brown's  Ch.  R.  441,  443 ;  Stevens  v.  Van- 
deve,  4  Wash.  C.  C.  262,  269;  Goble  v. 
Grant,  3  N.  J.  Eq.  629, 631 ;  and  numerous 
American  cases. 

«  Halley  r.  Webster,  21  Me.  461, 463. 


•  Puryear  r.  Reese,  6  Coldw.  21,  28. 

•  Hix  V,  Whittemore,  4  Met.  (Mass.) 
545 ;  Clarke  r.  Sawyer,  3  Sandf.  Ch.  351, 
410  (apoplexy,  resulting,  in  this  case,  in 
palsy). 

7  State  V.  Sewell,  3  Jones,  245. 

s  4  Sawy.  672.  680.  This  case  was 
afterward  taken  to  the  Supreme  Court  of 
the  United  States  (under  the  style  of  Dex- 
ter tj.  Hall,  15  Wsll.  9),  but  the  point  con- 
cerning the  instruction  was  not  noticed 
by  the  Supreme  Court,  which  confirmed 
the  decision  of  the  court  below. 

9  Brown  v.  Riggin,  94  HI  560,  565. 
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If  permanent  or  settled  derangement  of  mind  has  resulted  from 
habitual  indulgence  in  ardent  spirits,  so  as  to  constitute  general 
insanity,  independent  of  the  immediate  effect  of  drink,  the  pre* 
sumption  seems  applicable  that  it  continues  until  reformation  be 
proved ;  but  unless  such  geueral  insanity  have  resulted,  no  lucid 
interval  need  be  proved.^ 

Nor  is  the  inquisition  evidence  of  insanity  prior  to  the  time  of 
Inquisition  is  which  it  spcaks,^  or  coticlusive  as  to  any  period,  ex- 
not  evidence  of  cept  that  covcrcd  by  the  issue  on  trial;'  and   the 

insanity  prior  r  w 

to  the  time        tendency  is,  in  modern  times,  to  limit  the  inquiry  to 
the  party's  condition  at  the  time  the  inquisition  is 
taken.* 

Whether,  and  under  what  circumstances  an  inquisition  of 
lunacy  may  be  impeached,  has  been  considered  in  connection  with 
the  subject  of  Notice  ^  and  of  the  Presence  of  the  Party  at  the 
Trial,^  and  will  again  be  noticed  when  discussing  the  validity  of 
appointment  of  committees  or  guardians^ 

§  129.    Legal  E£feot  of  the  Inquisition  on  Babseqnent  Acts  of  the 

Lunatio. — As  a  general  proposition,  the  contracts  of  an  insane 
Contracts  of  person  whosc  incapacity  has  not  been  judicially  de- 
nT^o  d^cUred  clared,  are  voidable,  though  not  absolutely  void,  and 
are  voidable,  may,  in  a  proper  case,  be  disaffirmed  on  restoration, 
or  by  the  lawful  guardian.^  But  the  right  to  avoid  is  given  for 
the  personal  protection  of  the  insane,  and  those  who  deal  with 
them  have  not  the  corresponding  right  to  avoid  a  contract  made 
with  an  insane  person.® 

The  authorities  are  not  quite  unanimous  on  this  question,  some 
English  and  some  American  cases  holding  that  the  acts  of  a  man 

non  compos  mentis  are  void  ab  initio.     Cole,  J.,  in  an 

Sometimes  *  .  n 

held  void  ab     elaborate  review  of  the  history  of  this  question,  collects 

a  considerable  number  of  opinions  from  text-writers 

1  Gardner  v.  Gardner,  22  Wend.  526,         *  Ante,  §  119. 
533.  *  Ant€,%  121. 

»  Ripp7  V.  Gant,  4  Ired.  Eq.  443,444 ;  '  Post,  §  135. 

Shirleys  v.  Taylor,  5  B.  Mon.  99,  102;         «  McClain  v.  Davis,  77  Ind.  419.    See 

Mutual  L.  Ins.  Co.  v.  Hont,  79  N.  Y.  541,  cases  collected   by  Cole,  J.,  in  Allen  v. 

545.  Berryhill,  27  Iowa,  534,  540 ;  Copenrath  o. 

B  Lncas  v.  Parsons,  23   Ga.  267,275;  Kienby,  83  Ind.  18,  22,  reciting  many 

Banker  v.  Banker,  63  N.  Y.  409,  413.  Indiana  cases. 

*  Matter  of  Demelt,  27  Hun,  480,  482;         »  Allen  v.  Berryhill,  27  Iowa,  534,  536 

Matter  of   Cook,  25  N.  Y.  St.  Rep.  64 ;  et  seq. ;  Harmon  v.  Harmon,  51  Fed.  R. 

Dominick  v.  Dominick,  10  N.  Y.  St.  Rep.  113,  115;  Carrier  v.  Sears,  4  Allen,  336; 

32.  Atwell  V.  Jenkins,  163  Mass.  362. 
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and  judges,  pro  and  con,  and  himself  reaches  the  conclusion 
(dissenting  from  the  majority  of  his  colleagues),  "  that  contracts 
which  are  wholly  executory,  made  by  persons  totally  insane,  are 
so  far  void  as  that  they  will  not  be  specifically  enforced,  even  at 
the  suit  of  the  lunatic  against  the  sane  party.^ 

The  lunatic  contracting  with  a  sane  person  has  not  the  same 
unqualified  right  to  disaffirm  his  contract,  as  an  infant,   l^^^j.^  j^^, 
"If  a  purchase  is  made  in  good  faith,  without  any  nottheabso- 
knowledge  of  the  incapacity,  and  no  advantage  had  disaffirm  his 
been  taken  of  the  party,  courts  of  equity  will  not  *^°"^ 
interfere  to  set  aside  the  contract,  if  injustice  will  thereby  be  done 
to  the  other  side,  and  the  parties  cannot  be  placed  in  statu  quo,  or 
in  the  state  in  which  they  were  before  the  purchase."  ^ 

But  where  an  insane  person  has  been  so  declared  Acts  of  one 
in  a  judicial  proceeding,  and  been  placed  under  guar-.  JouJJd'iJLne 
dianship,  he  is  said  to  be  for  most  purposes  civilly   usually  void, 
dead,^  and  his  subsequent  acts   are  generally  absolutely  void;* 
although  the  conservator  join  the  ward  in  making  a  deed  of  his 
land,  it  will  be  void,  unless  the  conveyance  be  made  under  author- 
ity of  the  court.^     When  the  inquisition  or  guardianship,  though 
conclusive  of  the  disability  of  the  ward,^  whether  in  _     .  .^. 

•^  '  Inquisition 

consequence  of  insanity,  or  habitual  drunkenness,  old  conclusive  of 
age,  sickness,  or  other  cause  whatever;"  has  been 
appealed  from,  the  judgment  is  suspended,  and  is  then  only  prima 
facie  evidence  of  the  party's  incompetence,  which  may  be  rebutted 
in  support  of  the  validity  of  the  party's  acts  pending  the  appeal.^ 

But  an  inquisition  of  lunacy  does  not  conclusively  negative  testa- 
mentary capacity ;  it  is  held  to  be  never  more  than  But  does  not 

conclusivelv 

prima  facie  evidence  of  its  want,  simply  shifting  the   negative 
burden  of  proof  upon  the  party  asserting  its  capacity.®  ^pildty".^''^ 

1  AUen  u.  BerryhiU,  27  Iowa,  534,  559.  *  Griawold  v.  Butler.  3  Conn.  227,  231 ; 

^  1  Story  Eq.  Jur.  §  228 ;  Fay  ».  Bar-  Hannells  v.  Garner,  supra ;  New  England 

ditt,  81  Ind.  433,  438,  and  nnmerons  cases  L.  &  T.  Co.  v.  Spitler,  54  Kans.  560,  570. 
cited  on  pp.  439, 440 ;  Riggan  i;.  Green,  80         ^  Rannells   r.    Geruer,    supra ;    Wad- 

N.  C.  236,  citing  other  authorities,  p.  238 ;  worth  u.  Sherman,   14   Barb.  169,  171; 

to  similar  effect  :  McCormick  v.  Littler,  Leonard  v.  Leonard,  14   Pickering,   280, 

85  lU.  62,  65 ;  Lilly  v.  Waggoner,  27  111.  283 ;  Kiehne  ».  Wessell,  53  Mo.  App.  667, 

395 ;  Klohs  v.  Klohs,  61  Pa.  St  245,  249  ;  669. 
Thomas  u.  Hatch,  3  Sumn.  170.  ?  Rannells  u.  Geruer,  supra. 

*  McNees  ^.Thompson,  5  Bush,  686,687.  '  Grimes  v.  Shaw,  2  Tex.  Civ.  Ap.  20. 

*  Rannells  v.  Gemer,  80  Mo.  474 ;  Wait  23. 

».  Maxwell.  5  Pickering,  21 7,  220 ;  Pearl         •  Leckey  v.  Cunningham,  56  Pa.  St. 
V.  McDowell,  3  J.  J.  Mar.  658  ;  Elston  v.     370,  373. 
Jasper,  45  Tex.  409, 413. 
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In  many  of  the  States  it  is  provided  bj  statute  that  the  person 
adjudged  an  idiot,  insane,  or  of  unsound  mind  can  make  no  valid 
Acts  of  party  Conveyance,  contract,  or  delegation  of  power  after 
made^void  fy  finding  of  the  commissiou  or  jury,  as  for  instance 
Btatute.  ju  California,*  Connecticut,^  Illinois,^  Indiana,*  Kan- 

sas,^ Louisiana,^  Massachusetts,^  New  Hampshire,^  Pennsylvania,^ 
and  probably  other  States ;  so,  with  regard  to  spendthrifts,  drunk- 
ards, and  other  incompetent  persons,  it  is  provided  in  many 
States,  that  if  a  copy  of  the  application  for  a  commission  or 
inquisition,  together  with  a  copy  of  the  order  directing  notice  to  be 
given  to  the  alleged  spendthrift,  drunkard,  or  person  of  unsound 
mind,  be  filed  in  the  registry  of  deeds,  or  clerk's  office,  all  contracts 
(except  for  necessaries),  gifts,  sales,  or  transfers  of  real  or  per- 
sonal property  shall  thereafter  be  void,  if  in  consequence  of  the 
application  a  guardian  is  appointed  to  the  alleged  incompetent  per- 
son ;  this  is  so,  for  instance,  in  Maine,*^  Michigan,**  Minnesota,*' 
Nebraska,**  Oregon,**  Vermont,*^  Wisconsin,*®  and  perhaps  other 
States. 

The  statute  of  Massachusetts  containing  a  similar  provision 
was  held  to  be  intended  merely  to  cause  the  incapacity  of  the 
ward,  which  results  from  the  guardianship,  to  relate  to  the  date 

1  Civ.  Code,  1885,  §  40.  would  be :  Thorpe  v.  Hanscom,  66  N.  W. 

^  The  disabilitj  does  not  coramence  (Minn.)  1. 

until  a  conseryator  has  been  appointed :  It  is  held  in  the  same  case,  that  if  a 

Baker  v.  Potter,  51  Conn.  78.  person,  though  fonnd  to  be  insane,  and 

>  McCormick  v.  Littler,  85  HI.  62,  64.  under  guardianship,  be  in  fact  of  sound 

^  Redden  17.  Baker,  86  Ind.  191,193.  mind,  and    the   guardianship   had  been 

^  Gen.  St.  1889,  §  3710,  without  con-  practically  abandoned,  a  deed  made  bj 

sent  of  the  guardian.  him,  if  fair,  is  valid,  though  the  guardian 

^  Rev.  Ciy.  C.  1889,  Art.  401.  had  not  been  formallj  discharged  by  the 

7  In   reference  to  spendthrifts:  Publ.  court. 

St.  1882,  ch.  139,  §  9.  ^*  Comp.  St.  1891,  ch.  34,  §  19. 

8  Publ.  St.  1891,  ch.  179,  §   7   (spend-        ^*  Code  and  Gen.  L.  1887,  §  2893. 
thrifts,  if  without  guardian's  ratification).        "  Rev.  St.  1880,  §  2442.    In  this  State 

^  Tozer  v.  Saturlee,  3  Grant's  Cases,  the  guardian  is  required,  as  soon  as  may 

162,  164;   Imhoff  v,  Wittmer,  31  Pa.  St.  be  after  his  appointment,  to  poet  up  notices 

243,  244.  in  three  public  places  in  the  town  of  the 

^^'Rev.  St.  1884,  ch.  67,  §  7.  ward's  residence,  declaring  that  the  con- 

u  HoweU's  St.  1882,  §  6319.  tracts  of  the  ward  wiU  be  held  void.    This 

^  In  this  State  it  is  held,  that  if  the  requirement  must  be  strictly  complied  with, 

provisions  of   this  statute  are  complied  to  enable  the  guardian  to  avoid  contracts 

with,  persons  having  real  estate  transac-  made  by  the  ward  with  persons  ignorant 

tions  with  the  party  will  be  advised  of  the  of  his  disability :  EUis  v.  Cramton,  50  Vk 

fact  that  he  is  under  guardianship,  but  608. 

the  court  declines  to   decide  what  the  ^^  Ann.  St.  1889,  §  3979. 
effect  of  non-compliance  with  the  statute 
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of  the  filing  of  the  copj  of  the  complaint  and  order,  coDstractive 
which  is  thereby  made  constructive  notice  to  all  the  JSity.  °^  ***** 
world  of  the  pending  and  possible  result  of  the  pro- 
ceedings. Hence,  the  indorsing  of  a  promissory  note  made  by  a 
spendthrift  under  guardianship  conveys  no  title  in  the  note  to  the 
indorsee,  although  no  copy  of  the  complaint  for  the  appointment 
of  a  guardian  was  filed  in  the  registry  of  deeds,  every  result  stated 
in  the  section  providing  for  such  notice  following  as  of  course 
from  the  fact  of  the  guardianship  when  judicially  established.^ 
The  promise  by  a  spendthrift  under  guardianship  to  pay  a  debt 
will  not  take  it  out  of  the  statute  of  limitations ;  ^  but  a  promis- 
sory note  given  by  a  spendthrift  was  held  in  Massachusetts  not 
to  come  under  the  disabling  statute,  which  makes  void  *'*  all  and 
every  gift,  bargain,  sale,  or  transfer  of  any  real  or  personal  estate," 
but  makes  no  mention  of  a  promissory  note.^  In  New  Hampshire 
the  disability  of  the  ward  is  held  to  begin  with  the  filing  of  the  peti- 
tion for  the  inquisition  with  the  clerk ;  ^  but  in  Connecticut  the 
disability  does  not  begin  until  the  conservator  has  been  appointed 
and  given  bond.^  In  Iowa,  in  a  proceeding  to  annul  a  marriage 
on  the  ground  of  the  insanity  of  one  of  the  parties,  it  was  decided 
that  the  institution  of  proceedings  in  the  Circuit  Court  for  the  ap- 
pointment of  a  guardian,  together  with  the  appointment  of  a 
temporary  guardian,  is  not  sufficient  to  fix  notice  of  the  insanity 
of  such  party  on  one  about  to  marry  him.^ 

In  Kentucky  the  confinement  of  a  public  officer  in  an  insane 
asylum  pursuant  to  a  judicial  finding  that  he  is  a  lunatic,  creates 
a  vacancy  in  the  office  held  by  him ;  and  if  an  election  is  held  to 
fill  the  vacancy,  the  former  incumbent  has  no  right,  on  being 
cured,  to  have  the  office  restored  to  him.^ 

§  130.  Bupenedeas  of  the  Commiwiion  on  Restoration.  —  On  the 
restoration  of  a  lunatic  or  person  of  unsound  mind  to  reason,  and 
on  the  reformation  of  a  habitual  drunkard  or  spend-  on  rentoration 
thrift,  the  occasion  for  the  interference  of  the  State  *°  '**^**°  ^*** 

.  .  commission 

With  their  anairs  or  conduct  ceases,  and  such  person  '^^  lunacy  is 
has  the  right  to  be  put  in  possession  of  his  property,   *"^"® 

^  Lynch  v.  Dodge,  130  Mass.  458.  without  consideration,  it  could  be  avoided: 

'  Manser  v,  Tilton,  13  Pickering,  206.  if  with  consideration,  the  spendthrift  had 

'  Smith  V.  Spooner,  3  Pickering,  229,  received  his  equivalent. 

230.    The  reasoning  of  Parker,  C.  J.,  was,         «  McCriUis  v.  Bartlett,  8  N.  H.  569. 

that  disabling  statutes  shoold  be  construed         ^  Baker  v.  Potter,  51  Conn.  78. 

ftrictly,  being   in    derogation  of  private         *  Barber  v.  Barber,  74  Iowa,  301. 

rights ;  and  that  if  the  note  was  given         ^  Long  v,  Bowen,  94  Kj.  540. 
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and  to  demand  the  discontinuance  of  the  guardianship  over  him. 
This  is  accomplished  by  a  proceeding  known,  under  the  English 
practice  and  in  such  of  the  States  as  have  retained  the  same,  as 
the  supersedeas  of  the  commission.  No  such  remedy  was  given  to 
idiots,  because  the  malady,  existing  from  the  birth  of  the  party, 
was  presumed  to  be  incurable,  and  gave  to  the  crown  the  bene- 
In  such  case,  ficial  usc  of  his  lauds  during  his  lifetime.  But  to 
refonnadonof  l^J^^tics  and  pcrsous  of  uusouud  mind  the  supersedeas 
^'""dth?f  ^^  ©iiured  as  a  right  of  action.^  The  practice  in  the  case 
gaardiaaship  of  a  habitual  drunkard  is  substantially  the  same  as  in 
****  case  of  a  lunatic.^    The  commission  ought  not  to  be 

superseded  upon  an  ex  parte  hearing  without  notice,  on  the  evi- 
after  hearing  dcucc  of  affidavits  merely,  even  witli  the  assent  of 
on  due  noUce.  ^he  guardian ;  ®  and  in  cases  of  habitual  drunkenness 
Reformation  of  there  should  be  evidence  of  permanent  reformation,  — 
at  least  oue  Satisfactory  proof  of  voluntary  refraining  from  the  use 
year.  ^£  intoxicating  liquors  for  at  least  one  year  immedi- 

ately preceding  the  application.*  The  Chancellor  may  order  the 
Hearing  ia  petition  to  be  referred  to  the  master  to  take  proof  of 
c  ancery.  ^^  allegations,  and  if  he  thinks  proper  to  examine 
the  party  and  to  report  the  proof  and  his  opinion  thereon ;  or  to 
cause  the  party  himself  to  be  brought  into  court  and  examined 
by  the  Chancellor  in  person.^  A  committee  of  the  person  and 
estate  of  one  found  to  be  a  lunatic  cannot,  as  was  held  in  New 
York,  be  discharged  as  committee  of  the  person,  where  it  does  not 
appear  that  he  is  yet  competent  to  manage  his  estate.^ 

The  court  having  jurisdiction  over  a  person  of  unsound  mind 
may  discharge  or  suspend  proceedings  against  him  partially,  re- 
Temporary  or  taining  the  control  of  his  property  so  far  only  as  may 
Sin*Sfg"uar"'  be  deemed  necessary  to  protect  the  same  for  his 
dianship.  benefit ;  it  may  allow  the  party  to  make  a  testamentary 

disposition  of  a  portion  of  his  estate,  without  at  the  same  time 
either  superseding  the  commission  or  surrendering  the  property 
into  his  control.^    The  fact  that  a  traverse  of  the  inquisition  is 

1  Ex  parte  Drayton,  1   Desaua.  144  ;  *  Matter  of  Hanks,  8  Johns.  Ch.  567. 
Matter  of  Price,  8  N.  J.  Eq.  533;  Matter         •  Matter  of  Burr,  17  Barb.  9. 

of  Rogers,  5  N.  J.  Eq.  46.  '  Hovey  v,  Harmon,  49  Me.  269,  272, 

2  Matter  of  Weis,  16  N.  J.  Eq.  318.  referring  to  Matter  of  Burr,  8  Barb.  Ch. 

•  Matter  of  Weis,  supra.  208,  210,  in  which  Chancellor  Vt^alworth 

*  Matter  of  Hoag,  7  Paige,  312,  313;  remarks  that  *'this  has  frequently  been 
Matter  of  Weis,  supra,  done  by  the  court  in  the  case  of  habitual 
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pending  does  not  supersede  the  powers  of  a  committee  Pendency  of 

appointed  thereunder  ;  hence,  where  a  distributee  has  S?t7il^i^e 

been  found  lunatic,  and  a  committee  appointed  by  the  ^^"^'*^®™' 

court  having  jurisdiction  to  do  so,  the  jurisdiction  of 

that  court  attaches,  and  the  court  distributing  the  estate  has  no 

power  over  the  lunatic,  although  a  traverse  of  the  inquisition  be 

pending.^ 

The  restoration  of  persons  under  guardianship,  having  been 

found  of  unsound  miud,  to  their  status  as  persons  sui  Petition  for 

juris  J  is  now  provided  for  by  statute  in  probably  all  of  Siay 'li' by  the 

the  States.    In  most  of  them  the  parties  may  themselves  SSlif  nexf  T' 

petition  for  the  supersedeas  of  tlie  commission,  or  the  '^'"•^^'any 

revocation  of  the  guardianship ;  ^  or  the  petition  may  provided  by 
be  filed  for  them  by  the  guardian,  any  relative  within 

the  third  degree,^  or  next  of  kin,  or  any  friend,  and  in  cann"ot!*but\n 

some  States  by  any  person.*    In  New  Jersey  it  is  held  mSIt/^Ty  the 

that  the  party  himself  ought  to  petition.^    The  peti-  p*''^  *'*"''**"• 

tion  alleging  restoration  of  the  party  that  had  been  The  petition  ia 

found  lunatic,  and  asking  for  an  order  to  be  put  in  JheorieXi'^ 

possession  of  his  property,  is  not  an  original  proceed-  P^oc^^Sing. 
ing,  but  a  further  proceeding  in  the  original  cause.^ 

The  discharge  of  a  patient  from  the  lunatic  asylum,  because  the 

officers  adjudged  him  restored,  has  been  said  to  be  Discharge  from 

prima  facie  evidence  to  rebut  the  presumptton  of  con-  ?ha?piSof'o£ 

tinning    insanity    once    judicially   ascertained    until  '«fito™^on. 
restoration  is  established^ 


drunkards,  who  had  been  found  incapable 
of  governing  themselves  and  managing 
their  property,  and  who  were  actually  en- 
deavoring to  abandon  their  former  degrad- 
ing habits,  but  who  had  not  yet  so  far 
overcome  the  cravings  of  their  diseased 
appetites  as  to  render  it  safe  to  put  their 
property  whoUy  under  their  control : ." 
p.  210.  The  Chancellor  directed  the  dis- 
charge of  the  petitioner  from  the  commis- 
Bion  and  inquisition  so  far  as  to  permit 
him  to  make  a  will  under  the  advice  and 
with  the  sanction  of  the  vice-chancellor ; 
which  YA  was  at  liberty  to  revoke  m  toto, 
but  not  in  part,  nor  should  he  be  allowed 
to  make  a  new  wiU  without  such  advice 
and  consent,  until  the  further  order  of  the 
court. 

1  Estate  of  Frey,  12  Phila.  1. 

'  In  Indiana  it  is  held  that  the  appli- 


cation must  be  made  by  some  other  per- 
son :  Gillespie  v.  Thompson,  7  Ind.  353 ; 
Meharry  v.  Meharry,  59  Ind.  257,  260. 

^  So  provided  in  Arizona:  Rev.  St. 
1887;  California:  C.  C.  P.  1885,  §  1766; 
Dakota :  Comp.  L.  1887,  §  5999  ;  Montana : 
Comp.  St.  1888,  Prob.  Pr.  Act,  Art.  366 ; 
Oklahoma:  St.  1890,  §  1496;  Utah: 
Comp.  L.  1888. 

^  For  instance,  in  Colorado :  Mills'  St. 
1891,  §  2961 ;  Idaho :  Rev.  St.  1887,  §  5787  ; 
Kausas:  Gen.  Sc.  1889, §3713;  Missouri: 
Rev.  St.  1889,  §  5549;  Texas:  Sayles' 
Civ.  St.  1888,  §  2668 ;  Wyoming :  Rev.  St. 
1887,  §  2323. 

«  Matter  of  Price,  8  N.  J.  Eq.  5.33. 

0  Ayers  v.  Mussetter,  46  HI.  472,  474. 

7  Haynes  v.  Swann,  6  Heisk.  560,  587 
(dictum). 
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Revocation  on 
consent  of 
gaardiftn, 

bat  generally 
after  trial  be- 
fore or  without 
a  jury. 

Notice  muBt  be 
given  of  such 
trial  io  the 


The  guardianship  may  be  revoked,  in  some  States,  on  the  simple 
consent  of  the  guardian,  if  there  is  no  contest,  and 
the  court  be  satisfied  that  the  allegations  in  the  peti- 
tion are  true.^  But  in  most  States  there  must  be  a 
regular  trial  before,^  or,  if  not  demanded  by  either 
party,  without  a  jury  * 

Notice  of  such  trial  is  required,  generally,  to  be 
given  to  the  guardian;  in  some  States  also  to  the 
(^rdian,  reia-  relatives,*  to  the  parents,^  and  to  the  husband  or  wife, 
and  husband  if  living  in  the  county.®  In  Michigan  such  notice  is 
**"'*®*  held  necessary,  although  not  required  by  statute^ 

"Public  Notice"  is  required  in  Connecticut®  In  Georgia •  it 
Guardian  may  is  provided  that  the  guardian,  or  any  relative,  may 
petmoii*orany  coutcst  the  petition  for  revocation  of  the  guardian- 
relative,  giiip  J  go  in  Idaho,  where  any  person  may  contest.^* 

In  Minnesota  the  judge  may,  in  his  discretion,  allow 
any  person  to  contest  on  the  judicial  determination  of 
the  fact  of  restoration."  So  in  Utah.^  The  statute  directs  the 
judge  or  Chancellor  to  order  the  delivery  and  pay- 
the  delivery  of  mcut  of  all  property,  real  and  personal,  and  the  trans- 
tbewa^orhia  ^^r  of  all  stock  and  investments  remaining  in  the 
reprceenutive  jj^nds  of  the  trustee  at  the  time  of  the  death  or  recov- 
on  recoveiy  or  ^^J  ^^  *^®  iusanc  pcrsou,  to  him  or  his  personal  repre- 
sentatives, without  providing  for  the  procedure  of 


or  any  person. 


death. 


^  For  instance,  in  Alabama:  Code, 
1886,  §  2399  ;  Georgia  :  Code,  1882, 
§  1861. 

'  So  in  Alabama  (if  the  guardian  deny 
the  trnth  of  the  facts  stated  in  the  peti- 
tion) ;  Arkansas :  Rev.  St.  1887 ;  Georgia 
(if  there  is  a  contest) :  Code,  1882,  §  1861 ; 
Idaho:  Rev.  St.  1887;  Blinois:  Rev.  St. 
1889,  ch.  85,  §  28;  Missouri:  Rev.  St. 
1889,  §  5.549 ;  Texas  (if  doubtfnl) :  Sayles' 
Civ.  St.  1888,  Art.  2669;  Wyoming :  Rev. 
St.  1887,  §  2323. 

>  As  in  Arizona:  Rev. St.  1887,  §  1340; 
CaUfomia:  C.  C.  P.  1885,  §  1766;  Mon- 
tana: Comp.  St.  1888,  Prob.  Fr.  Act, 
§  366;  Kansas:  Gen.  St.  1889,  §  3713.  In 
Texas  there  must  be  a  jury  if  the  recovery 
is  donbtfnl ;  bnt  the  court  may  discharge 
the  commission  without  a  jury  if  there  is 
no  doubt:  Sayles'  Civ.  St.  1888,  §§  2669 


2670.  In  New  York  the  method  of  trial, 
whether  by  the  court,  or  by  a  jury,  or  by 
a  referee  is  in  the  discretion  of  the  court: 
Matter  of  Blewitt,  138  N.  Y.  148. 

*  In  Alabama,  Arizona,  Michigan, 
Minnesota. 

'  In  Arizona,  California,  Dakota, 
Idaho,  Michigan,  Montana,  Oklahoma, 
Utah. 

*  In  Arizona,  California,  Dakota, 
Michigan,  Montana,  Oklahoma,  Utah. 

7  Storms  V.  Circuit  Judge,  99  Mich. 
144. 

«  Gen.  St.  1888,  §  481.  So,  too,  in 
Ulinois :  Rev.  St.  1889,  ch.  86,  §  27. 

*  Code,  1882,  §  1861. 

"  Rev.  St.  1887,  $  5787. 

"  St.  1891. 

13  Comp.  L.  1888. 
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ascertaining  the  recovery  or  restoration,  in  Delaware,^  Missis- 
sippi,* North  Carolina,*  Ohio.* 

In  Massachusetts  ^  the  statute  directs  the  guardianship  to  ter- 
minate when  no  longer  necessary.  In  New  Hampshire  it  is  held 
that  the  revocation  of  guardianship  is  not  prevented  by  a  pending 
process  of  settling  the  ward's  estate  in  the  insolvent  course.® 

In  a  proceeding  to  set  aside  the  guardianship  of  Question  in 
an  insane  person  the  question  is  whether  such  person  such  proceed- 
has  so  far  regained  his  reason  as  to  be  able  to  manage  the  ward  is 
his  estate ;  and  if  the  jury  do  not  so  find,  the  guardian-  ma^agtng  his 
ship  must  continue."^  ^^^' 

On  a  petition  for  restoration  by  one  found  insane  under  a  com- 
mission of  which  she  alleges  she  bad  no  notice,  it  is  error  not  to 
allow  her  to  appear  in  person  to  be  examined  as  to  her  mental 
soundness.* 

1  Rer.  C.  1874,  ch.  49,  p.  241,  §  6.  •  Pettes  v.  Upbam,  59  N.  H.  149. 

s  Code,  1892,  §  2213.  7  Cochran  v.  Amsden,  104  Ind.  282 

•  Code,  1883,  §  1672.  See  Ex  parte  Matter  of  Bragh,  61  Hon,  193  (giving 
Latham,  6  Ired.  Eq.  406.  tests  of  reoorery). 

«  Rev.  St.  1890,  §  6316.  >  In  re  Lowe,  19  N.  Y.  Sapp.  245. 

*  Publ.  St.  1882,  ch.  139,  (  12. 


432      OF  GUA&DIANS  TO  PERSONS  OF  UNSOUND  HIND.     §  131 


CHAPTER  XVI. 

OF  GUARDIANS  TO  PERSONS  OF  UNSOUND  MIND. 
§  181.    FnncUonaries  in  Charge  of  Persons  of  Unsoond  Mind.  — 

Guardians  to  idiots,  lunatics,  insane  persons,  drunkards,  spend- 
thrifts,  or  persons  who,  from  any  cause  or  for  any 
appointed  on  rcason,  are  mentally  incompetent  to  manage  them- 
inentdrfncom-  selvcs  or  their  estates,  are  appointed  by  the  courts 
petency.  having  jurisdiction  for  this  purpose,^  on   the   legal 

ascertainment  of  such  incompetency.  They  are  known  in  the 
different  States  by  various  names.  Under  the  English  system, 
the  functionary  to  whom  was  committed  the  custody  of  the  lunatic 
and  the  care  of  his  property,  was  appointed  by  the  Lord  Chancel- 
lor,—  not  virtute  officii^  but  by  delegation  of  power  from  the 
Known  in  ^i^ft  upou  whom  devolved  the  safe-keeping  of  the 
England  as  property  and  the  maintenance  of  the  lunatic.  The 
persons  so  appointed  were  the  mere  agents,  receivers,  or  bailiffs 
committees  ^^  ^^^  crown,  and  were  called  committeesj  being  ac- 
countable to  the  Chancellor  as  keeper  of  the  king's 
conscience.  They  had  no  title  to  the  property  of  the  lunatic; 
nor  were  they  representatives  of  the  lunatic  so  as  to  sue  or  be 
sued  as  such.^  In  America,  even  in  States  where  the  jurisdiction 
over  persons  of  unsound  mind  is  still  vested  in  chancery  courts, 
the  English  doctrine  is  modified  because  the  powers  over  the  per- 
son and  estate  of  the  lunatic  and  his  maintenance  are  by  statute 
expressly  committed  to  the  Chancellor.^  But  in  those  States  in 
In  America  ^h^ch  powcr  ovcr  insane  persons,  or  of  persons  men- 
their  functions  tally  incapable  of  managing  their  affairs,  is  vested  in 
with  or  anaio-  courts  of  probatc  jurisdiction,  and  exercised  by  officere 
Sians  or^ura-  appointed  by  such  courts,  the  functions,  powers,  and 
tors  of  minors,   ^^^j^g  ^j  ^Yiqsq  officcrs  are  generally  identical  with  or 

1  Ante,  §  116.  *  Kent,  Ch.,  in  Brasher  v.  Vsn  Cort- 

a  Van  Horn  v.  Hann,  39  N.  J.  L.  207,    landt,  2  JohnB.  Ch.  242.  246. 
209. 
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committees. 


closely  analogous  to  those  of  the  guardians  or  curators  over  minors.^ 
Hence,  those  in  charge  of  the  persons  or  estates  of      ^      ^ 

.  ^  and  are  known 

persons  of  unsound  mind  are  in  most  States  called,  as 
like  those  in   charge   of  the   persons  or  estates  of  fi^"**]^**"*'* 

cnratoFBa 

minors, "  guardians  "  or  **  curators."  So  in  Alabama,^ 
Arkansas,*  Arizona,*  California,^  Dakota,^  Florida,^  Georgia,' 
Idaho,®  Indiana,^^  lowa,*^  Kansas,^  Maine,^*  Massachusetts,^* 
Michigan,^^  Minnesota,^®  Mississippi,^^  Missouri,^'  Montana,^®  Ne- 
braska,*^ Nevada,^  New  Hampshire,^  New  Jersey,^  North  Caro- 
lina,^ Ohio,2^  Oregon,*  Rhode  Island,*^  Tennessee,a8  Texas,® 
Utah,^  Vermont,*^  Wisconsin,^  and  Wyoming.®  Tlie 
English  name  "  committee  "  is  retained  for  them  in 
Kentucky,**  Maryland,*^  New  York,*^  Pennsylvania,*^  South  Caro- 
lina,** Virffinia,*®  and  West  Virginia.*^    The  name  of 

7  o         7  o  conseryatore, 

"  conservator  "  is  applied  to  them  in  Colorado,*^  Con- 
necticut,*2  and  Illinois;**  "trustee"  in   Delaware^  *™*^ 
and  Maryland,**  and  "  curator  "  and  "  undercurator  " 
in  Louisiana,**    The  name  "  overseer  "  has  sometimes 
been  applied  to  functionaries  appointed  by  the  select- 

^  See  post,  on  the  functions  of  goar- 
jlians  of  persons  of  nnaound  mind,  §  137. 

>  Code,  1886,  §  2395. 

»  Dig.  1894,  §  3817. 

«  Rev.  St.  1887,  §  2158. 

6  C.  C.  P.  1885,  §1764. 

«  Comp.  L.  1887,  §  5997.  North  Dar 
kota.  Key.  Code,  1895,  §  6549. 

'  Rev.  St.  1892,  §  982. 

8  Code,  1882,  §  331,  pi.  5.  The  office  of 


curators  and 
undercurators, 

overseers. 


"  commissioner "    of    a   Innatic    is    not 
known  to  the  law  of  Georgia:  Roes   v, 
Edwards,  52  Ga.  24,  27. 
•  Gen.  St.  1887,  $  5785. 

15  Ann.  Rev.  1894,  §  5744. 

u  McClain's  Ann  Code,  1888,  §  3463. 

^  Gen.  St.  Ann.  1889.  §  3681. 

»  Rev.  St.  1884,  ch.  67,  §  4. 

"  Publ.  St.  1882,  ch.  139,  §  7. 

U  Howell's  St.  1882,  §  6315. 

M  St.  1891.  §  5754. 

n  Ann.  Code.  1892,  §  2212. 

w  Rev.  St.  1889,  §5517. 

!•  Comp.  St.  1895,  §2971. 

»  Comp.  St.  1891,  ch.  34,  §  15. 

»  Gen.  St.  1885.  §§  561,  1457. 

M  Publ.  St.  1891,  ch.  179. 

M  Rev.  1877,  p.  601,  §1. 

^  Code,  1883,  §  1670. 


^  Rev.  St.  1890,  §  6302. 

^  Code  and  Gen.  L.  1887,  §  2889. 

^  Publ.  St.  1882,  ch.  168,  §  7. 

^  Code,  1884,  §  4436. 

»  Sayles'  St.  1888,  §  2658. 

»  Comp.  L.  1888,  §4319. 

81  Rev.  St.  1880,  §  2436. 

^  Ann.  St.  1889. 

»  Rev.  St.  1887,  §2291. 

M  St.  1894,  §  2149.  See  Shaw  v.  Dixon, 
6  Bush,  644. 

^  Also  called  trustee. 

>>  Bliss'  Ann.  C.  1890,  §  2322. 

87  Bright.  Purd.  Dig.  1885;  Black's 
Case,  18  Pa.  St.  434. 

w  Walker  ».  Russell,  10  S.  C.82  j  Rev. 
St.  1893. 

M  Code,  1887,  §  1697. 

^  Code,  1891 :  Hinchman  v.  Ballard,  7 
W.  Va.  152,  180. 

«i  Mills'  St  1891,  §  2935. 

«  Gen.  St.  1887,  §  475. 

«  Rev.  St.  1889,  ch.  86,  §  1. 

**  Rev.  C.  1874,  ch.  49.  §  1. 

M  Also  called  "  committee "  in  this 
State. 

<«  Voorh.  Rev.  C.  C.  1889,  Arts  404, 
406. 
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men  of  a  town  or  township  over  persons  likely  to  be  reduced  to  want 
by  idleness,  mismanagement  or  bad  husbandry,  who  thereupon 
were  disabled  from  making  any  bargain  or  contract  without  the 
•consent  of  such  overseer.^  This  power  of  the  selectmen  was  held 
not  to  be  a  judicial  power,  so  as  to  protect  them  against  an  action 
for  damages  for  its  unwarranted  and  careless  exercise,^  but  to  be 
strictly  exercised  within  the  strict  letter  of  the  statute,  otherwise 
it  was  held  void.^ 

It  lias  been  decided,  that  where  a  statute  requires  appearance  of 
a  person  by  committee,  without  a  statutory  definition  of  the  word 
A  ranee  b  "  Committee,"  appearance  by  a  general  guardian  is  a 
general  fcuar-     fiufficicut  Compliance  with  the  statute  if  such  guardian 

dian  sufficient     ,  ^-  ^  .^,  i        ,t       t*      f  % 

to  answer  for  havc  the  powers  of  a  committee  under  the  English 
commi  ee.  j^w;*  and  whether  the  person  appointed  curator  of 
the  person  and  estate  of  a  lunatic  is  styled  committee  or 
guardian.^ 

'  §  132.  Povver  to  appoint  GHiardians  to  PersonB  of  UnBonnd  2Cind. 
—  The  appointment  of  guardians  to  persons  of  unsound  mind  is 
Appointment  withiu  the  scopc^  and  discretion  of  the  Court  of  Chan- 
d!scretiona"  "  (^^Ty.  Chancellor  Kent  refused  to  appoint  a  committee 
with  Chancel-    to  ouc  whom  the  jury  found  to  have  been  bora  deaf 

and  dumb,  and  had  continued  so  J  But  no  guardian 
But  there  can  or  Committee  can  be  appointed,  unless  the  party's  un^ 
ment  wfhout^  souudncss  of  mind  has  been  established  as  an  inde* 
inquisition.  pendcut  proposition,  and  that  the  incapacity  to  manage 
his  affairs  is  the  result  of  such  unsoundness  of  mind.®  Where 
the  inquisition  is  void  for  the  want  of  notice,  the  appointment  of  a 
guardian  thereunder  is  self-evidently  void  also.' 

Where  jurisdiction  over  insane  persons  is  vested  in  probate 
courts  or  courts  other  than  chancery  courts,  it  is  generally  pro- 

^  Strong  V.  Birchard,  5  Conn.  357, 861 ;  278,  282 ;  Heckman  v.  Adams,  50  Oh.  St. 

Chalker  v.  Chalker,  1  Conn.  79.  305,  315. 

8  Johnson  v.  Stanley,  1  Root,  245.  *  Matter  of  Morgan,  supra  ;  Matter  of 

«  Chalker  w.  Chalker,  supra.  Shaul,  40  How.  Pr.  204  ;  Hovejr  v.  Har- 

*  Symmes  ».  Major,  21  Ind.  443.  447.  mon,  49  Me.  269 ;  H v.  S .  4  N.  H. 

fi  Van  Horn  v.  Hann,  39  N.  J.  L.  207,  60 ;  Matter  of  Dey,  9  N.  J.  Eq.  181 ;  HamU- 

211.  ton  V.  Traber,  78  Md.  26,  29;   Evans  v. 

•  Rev.  Code  Del.  1874,  ch.  xlix.  §  1  ;  John«)n,  39  W.  Va.  299;  Coolidge  v, 
Ann.  Code  Misfl.  1892,  §  2212;  Rev.  N.  J.  Allen,  82  Me.  23,  25;  Coon  v.  Cook,  6 
1877,  p.  601,  §  1.  Ind.  268,  271 ;  Moody  w.  Bibb,  50  Ala. 

7  Brower  v.  Fisher,  4  Johns.  Ch.  441,     245,  247. 
443.    To  same  effect :  Matter  of  Morgan,         ^  Molton  v.  Hendenon,  62  Ala.  426, 
7  Paige,  236 ;  Matter  of  Colvin,  3  Md.  Cb.     430. 
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Tided  by  statute  that  after  inquisition  and  judgment  Daty  of  courts 
or  decree  finding  a  party  to  be  of  unsound  mind  and  ^nwquence'of 
incapable  of  managing  his  affairs,  it  is  the  duty  of  finding  one  no* 
such  court  to  appomt  a  guardian,  conservator,  &c., 
for  the  protection  of  such  party  and  his  property.  Substantially 
so  provided  in  Alabama,^  Arkansas,^  Arizona,^  California,* 
Dakota,^  Georgia,^  Idaho,^  Illinois,®  Indiana,^  lowa,^®  Kansas,^^ 
Kentucky,^  Louisiana,^*  Massachusetts,^*  Michigan,^^  Minnesota,^^ 
Missouri,^'^  Montana,^®  Nebraska,^^  Nevada,^  New  Hampshire,^ 
North  Carolina,®  Ohio,^  Oregon,^  Pennsylvania,^  Rhode  Island,^ 
Tennessee,*^  Texas,^  Utah,^®  Vermont,^  Virginia,^  West  Vir- 
ginia,® Wisconsin,^  and  Wyoming.^  It  is  held  in  Iowa  that 
where  the  record  shows  the  appointment  of  a  guardian  ad  litem 
and  the  appointment  of  a  guardian,  the  fact  will  be  presumed 
that  the  mental  unsoundness  alleged  in  the  petition  had  been 
proved,  though  the  record  be  silent  in  this  respect.^ 

The  power  of  courts  of  chancery  to  jq)point  guar-  Guardians  may 
dians  to  insane  married  women  is  well  established,  ^  f*PP^L°^J!i, 

'    to  insane  mar- 

recognized  in  England**  as  well   as  in  the   United  ried women- 
States  .^^ 


1  Code,  1886,  §  2391. 

*  Dig.  1894,  §3814. 

s  Rev.  St.  1887,  §  2158. 

*  C.  C.  Pr.  1885,  §  1764. 

B  Comp.  L.  1887,  §  5997.  North  Dar 
kota:  Rev.  Code,  §  6550. 

*  Code,  1882,  §§331,  1852. 
7  Rev.  St.  1887,  §  5785. 

s  Rev.  St.  1896,  ch.  86,  §  1. 

»  Ann,  Rev.  1894,  §§  5744,  2716. 

^  Tiffany  u.  Worthington,  65  N.  W. 
(Iowa)  817. 

u  Gen.  St.  1889,  §3681. 

12  St.  1894,  §  2149. 

M  Voorh.  Rev.  Civ.  C.  1889,  Arts.  404, 
406. 

M  Publ.  St.  1882,  ch-  139.  §  7. 

u  Howell's  St.  1882,  §  6315. 

W  St.  1891,  §  57.'>4. 

n  Rev.  St.  1889,  §  5517. 

M  Comp.  St.  1895,  Civ.  Code,  §  887. 

^  Comp.  St.  1891,  ch.  34,  §  14. 

^  Gen.  St.  1885,  §  1456. 

^  Publ.  St.  1891,  ch.  179,  §  2. 

«  Code,  1883,  §  1670. 

»  Rev.  St.  1890,  §  6302. 

Si  Code  and  Gen.  L.  1887,  §  2889. 


»  Bright.  Purd.  Dig.  1883,  p.  1127,  §  19. 

»  Publ.  St.  1882,  ch.  168,  §  7. 

^  Code,  1884,  §  4436. 

«  Sayles'  Tex.  Civ.  St.  1888,  §  2658 

»  Comp.  L.  1888,  §  4319. 

«>  Rev.  St.  1894,  §2751. 

»  Code,  1887,  §  1697. 

"  Code,  1891,  ch.  58,  §  33. 

w  Ann.  St.  1889,  §§  3978,  3990. 

»*  Rev.  St.  1887,  §  2291. 

^  Ockenden  v.  Barnes,  43  Iowa,  615, 
616 ;  Gathiie  v.  Gathrie,  84  Iowa,  372,  376. 

^  See  authorities  cited  in  Tillinghast  i;. 
Holbrook,  7  R.  I.  230,  245. 

*'  The  right  of  appointment  is  held  to 
be  conferred  on  the  Probate  Court  under 
a  statute  providing  that  "whenever  any 
idiot  or  lunatic,  or  person  rum  compos 
mentis,  or  any  person  who,  for  want  of 
discretion  in  managing  his  estate,  shall  be 
likely  to  bring  himself  and  family  to 
want,  and  thereby  to  render  himself  and 
family  chargeable  .  .  .  the  Court  of  Pro- 
bate .  .  .  shall  have  the  right  to  appoint 
a  guardian  of  the  person  and  estate  of 
such  person:  "  Tillinghast  v,  Holbrook, 
7  R.  I.  230,  245  et  seq. 
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It  seems  that  the  power  of  a  court  to  appoint  a  guardian  is 
superior  to  the  testamentary  devise  of  the  custody  of  a  lunatic  to 
Testator  may  a  trustee,  by  the  lunatic's  father,^  unless  the  lunatic 
dmn  to  his  "**^'  werc  a  minor ;  the  father  may  dispose  of  tie  guardian- 
whetheMraa-  ®^^P  ^^  '"^  minor  child,  whether  lunatic  or  not,  but 
nVto  wJadiSt  ^^  ^^  ^^^^  power  after  the  child's  majority,  though 
child.  it  be  a  lunatic.^    The  general  guardian  of  a  minor  is 

the  custodian  of  his  person  and  estate,  so  long  as  he  is  a  minor, 
although  he  be  of  unsound  mind ;  an  act  done  by  such  guardian 
in  relation  to  his  estate  is  as  valid  as  if  done  by  a  committee  ap- 
pointed to  take  charge  of  him  and  his  estate  as  a  person  of 
unsound  mind.'  In  Washington  the  power  to  appoint  guardians 
for  those  whose  mind  has  become  unsound  from  the  constant  and 
excessive  use  of  alcoholic  liquors,  thereby  rendering  them  incap- 
able of  conducting  their  own  affairs,  is  deduced  from  the  statute 
giving  the  Superior  Court  power  to  appoint  guardians  to  take  the 
care,  custody,  and  management  of  all  idiots,  insane  persons,  "  and 
all  who  are  incapable  of  conducting  their  own  affairs."  * 

It  has  been  held,  that  the  court  has  no  power  to  appoint  a 
There  should     guardian  in  place  of  a  former  guardian  deceased,  with- 
out  notice  to  the  ward ;  ^  but  in  Ohio  it  was  decided 
that  no  notice  to  the  patient  is  necessary  for  the  ap- 
pointment of  a  guardian  to  one  who  had  been  adjudged 
insane  in  a  proper  proceeding ;  ®  and,  a  fortiori^  no 
such  notice  is  necessary  to  the  husband  of  a  wife  who 
has  been  adjudged  insane.^ 
In  Mississippi  a  guardian  is  to  be  appointed  by  the  Chancery 
Court  to  take  charge  of  the  estate  of  a  convict  sentenced  to  im- 
prisonment for  a  year  or  longer.     On  the  expiration  of  the  term 
of  imprisonment  or  death  of  the  convict,  the  guardianship  ceases.® 


be  notice  to  the 
ward  of  the  ap- 
pointment of 
a  guardian; 

but  such  notice 
is  held  not  es- 
sential to  the 
validity  of  the 
appointment. 


^  Matter  of  Booth,  15  Law  Times 
(0.  S.),  429 ;  Ex  parte  Ludlow,  2  P.  Wms. 
635,  638. 

*  Ex  parte  Lndlow,  2  P.  Wms.  635, 
638. 

»  Franckljn  p.  Sprague,  121  U.  S.  215, 
229. 

^  Guardianship  of  Wetmore,  6  Wash. 
271,  273. 

^  ''  Nor  would  the  existeuce  of  insanity 
be  a  good  reason  for  dispensing  with  the 
notice.  A  man  may  be  insane,  so  as  to  be 
a  fit  subject  for  guardianship,  and  yet  have 


a  sensible  opinion  and  a  strong  feeling 
upon  the  question  who  that  guardian 
should  be.  And  that  opinion  and  feeling 
it  would  be  the  duty  as  weU  as  the  pleasure 
of  the  court  anxiously  to  consult,  as  the 
happiness  of  the  ward  and  his  restoration 
to  health  might  depend  upon  it : "  Allis  r. 
Morton,  4  Gray.  63,  64. 

0  Leffel  i;.  Knoop,  quoted  in  Heckman 
V.  Adams,  50  Oh.  St.  305,  316. 

7  Heckman  v.  Adams,  supra, 

>  Code,  1892,  §  2218. 
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A  probate  judge  who  is  interested  as  a  party  in  the  matter 
brought  before  him  for  adjudication,  is  disqualified  as  a  judge. 
Hence,  where  the  statute  makes  the  selectmen  of  a 
town  necessary  parties  in  the  proceedings  for  the  ciuaiifyiag 
appointment  of  a  conservator,  the  probate  judge  of  ^^  ^** 
the  district  cannot  try  such  case  if    he  be  also  one  of    the 
selectmen.^ 

§  133.  ConsideratlonB  governing  the  Appointment  of  Guardians 
to  Persons  of  Unsound  Mind.  —  An  old  English  rule  discriminated 
against  the  heir  at  law,  or  the  one  next  entitled  to  the  Ancient  rule 
lunatic's  real  estate  after  his  death,  as  custodian  of  a^nst  he^"lu 
the  lunatic's  person.*  This  maxim  was  severely  criti-  ^*'^» 
cised,  as  not  founded  on  reason,  and  prevailing  only  in  the  bar- 
barous times  before  the  nation  was  civilized.^    A 

and  against 

similar  objection  existed,  also,  though  to  a  far  more  the  next  of 
limited  extent,  against  the  next  of  kin  to  the  lunatic.^  dian  of^a  ^ 
Both  these  rules  are  now  disregarded  in  England  as    "°*  '*^' 
well  as  in  the  United  States ;  *  on  the  contrary,  "  the  "°!^^i*'®" 
law  now  supposes  that  those  who  stand  nearest  to  the 
lunatic  by  the  ties  of  kindred,  will  treat  him  with  more  affection 
and  patient  fortitude  than  strangers  in  blood."  *    Hence,  consan- 
guinity, though  it  confers  no  positive  title,"  is  now  con-  consanguinity 
sidered  as  a  recommendation  in  the  selection  of  a  ^"Jf/ri"*?!?**' 
guardian  or  committee,  and  strong  ground  must  be  but  i«  a  strong 
shown  before  it  will  be  disregarded.^    So  it  has  been  dation. 
said  that  it  is  almost  a  matter  of  course  to  appoint  a  Son  should  be 

.f  ..      1  1  •     i.-  •  i.  •      i.  I.-  appointed,  if 

son,  if  no  particular  objection  exist  against  him,  com-  not  obiec- 

mittee  of  his  lunatic  father,®  or  a  father  of  his  lunatic 

son,  on  giving  bond.^^  So,  although  there  is  no  rule  of  law  requir- 

1  Nettleton's    Appeal,  28  Conn.  268,  tic;  thna  the  longer  the  lunatic  lives,  it 

270.  will  be  the  better  for  the  next  of  kin : " 

>  Ex  parte  Lndlow,  2  P.   Wms.  635,  2  P.  Wms.  544.     See  also  Ex  parte  Lud- 

638.  low,  supra, 

■  "It    is    very  shocking,"  says   Lord  *  Matter  of  Livingston,  I  Johns.  Ch. 

Macclesfield,  "to  think  that  any  brother  436;  Ex  parte  Kichards,  2  Brev.  375. 

or  uncle  would  commit    murder  on  his  ^  Matter  of   Colvin,  3  Md.  Ch.  278, 

own  brother  or  nephew,  to  get  his  estate : "  285. 

I>ormer's  Case,  2  P.  VITms.  262,  264.   -  '  Matter  of  Colvin,  8^pra ;  Matter  of 

*  "  For,"  says  the  Chancellor  in  Neal's  Owens,  5  Daly,  288,  290. 

Case,  in  explaining  why  the  rule  was  less  "  Matter  of  Colvin,  supra  ;  Johnson  v. 

pronounced  against  the  distributee  than  Kelley,  44  Ga.  485. 

ftgainst  the  heir,  "  the  personal  estate  may  *  Matter  of  Bangor,  2  MoU.  518. 

increase,  and  probably  will,  by  good  man-  ^  Coleman  v.  Commissioners,  6  B.  Mon. 

agement,  during  the  lifetime  of  the  Inna-  239,  243. 
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So  the  hus- 
band 
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/ 

iug  the  appointment  of  the  husband  to  be  the  guardian 
of  his  lunatic  wife,  as  a  matter  of  right,  if  he  be  unfit 
for  the  duties  of  guardian,^  yet  he  should  be  preferred,  if  he  is 
otherwise  suitable.^  Under  like  circumstances,  husbands  will  be 
and  wife.  appointed  committees  of  their  wives,  and  wives  of 

their  husbands.^  The  custody  of  lunatics  has  been  awarded  to  a 
feme  covert^  though  under  the  power  of  her  husband ;  *  but  it  is 
said  to  have  been  usual  in  England,  in  such  cases,  to  join  some 
one  with  her.*  In  the  United  States  it  is  enacted  by  statute,  in 
some  instances,  that  the  wife,  if  otherwise  suitable,  may  be  ap- 
pointed.® 

It  is  not  a  matter  of  course  to  commit  the  guardiansliip  of  the 
estate  of  a  lunatic  to  those  who  are  presumptively  entitled  to  it 
Parties  most  ^poii.  his  death,  as  his  heirs  or  next  of  kin ;  but  they 
will  be  appointed  if  it  satisfactorily  appears  that  they 
are  the  persons  most  likely  to  protect  the  property 
from  loss.*^  The  governing  principle  on  which  courts 
act  in  appointing  a  guardian  is  the  interest  of  the 
lunatic  himself,  and  not  that  of  those  who  may  have 
the  right  of  succession,^  or  the  next  of  kin.'  It  may 
be  proper  to  notify  the  next  of  kin  that  they  may 
have  the  opportunity  to  propose  themselves  as  com- 
mittee ;i®  but  where  a  mother  consented  to  the  ap- 
pointment of  a  stranger  as  committee  of  her  lunatic  daughter,  it 
was  held  that  such  appointment  was  not  irregular  or  improper 
on  tlie  ground  that  no  notice  had  been  given  the  lunatic's 
sister.^^      Love,  ties  of  blood,  affinities  of  relationship,  similar- 


likelj  to  pro- 
tect the  estate 
will  be  pre- 
ferred. 


The  lunatic's 
interest  is  to 
be  the  para- 
mount con- 
sideration. 

Next  of  kin. 
may  be 
notified. 


1  Matter  of  Fegan,  45  Cal.  176 ;  Gard- 
ner t;.  Maroney,  95  HI.  552,  557 ;  Matter 
of  Dayy,  L.  R.  3  Ch.  (1892)  38. 

«  Drew's  Appeal,  57  N.  H.  181.  Hus- 
band or  wife  is  in  some  instances  pointed 
oat  by  statute  as  guardian  for  the  other : 
Texas  Stat.  1888,  Art.  266^.  In  Louisiana 
the  married  woman  who  is  interdicted,  is 
"  of  course  "  under  the  curatorship  of  her 
husband:  Voorh.  Rev.  Code,  1888,  Art. 
412.  See  Francke  v.  His  Wife,  29  La.  An. 
302.  307. 

B  Ordronaux  on  Insanity,  p.  264 ;  Chan- 
cellor Bland  in  Gibson's  Case,  1  Bland, 
Ch.  138,  141. 

*  Lord  Parker,  in  Kingsmill,  «x  jiartt^ 
quoted  in  a  note  to  Sheldon  v.  Aland,  3  P. 


Wms.  104,  111;   Wenman*s   Case,   I  P. 
Wms.  701. 

^  Ordronaux  Ins.  p.  264. 

«  For  instance  in  Ohio:  Rev.  St  1890, 

§  esas. 

7  Matter  of  Taylor,  9  Paige,  611,  618. 

8  Matter  of  Page,  7  Daly.  155,  160; 
Matter  of  Cook,  25  N.  Y.  State  R.  64, 65 ; 
S.  c.  6  N.  Y.  Supp.  720. 

^  It  is  held  in  Massachusetts,  that  on 
the  death  of  the  guardian  of  an  insane 
person,  no  new  guardian  can  be  appointed 
without  notice  to  the  ward :  Allis  v.  Mor- 
ton, 4  Gray,  63. 

10  Matter  of  Owens,  5  Daly,  288,  291  ; 
Matter  of  Lamoree,  32  Barb.  122, 124. 

11  Matter  of  Owens,  5  Daly,  288. 
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ity  of  habit,  taste,  and  association  onght  to  be  weighed  JjJn®'^^*^|. 
and  considered  in  determining  who  is  to  be  the  guar-  tion'may  aii 
dian.^    There  may  be  circumstances  under  which  the  * 

court  will  consult  and  regard,  so  far  as  may  be  possi-  and  the  wishes 
ble  and  proper  to  do  so, the  wishes  and  inclinations  of  himseifmajT 
the  lunatic  himself.'     Persons  whose  residence  and  ^co^"^'«d- 
occupation  permit  frequent  visits  of  the  lunatic  and  p     •  .«    ^ 
superintending  his  a£Pairs  should  be  preferred,^  and  residence 
none  who  reside  beyond  the  jurisdiction  of  the  court 
should  be  appointed.*      Although  it  is  usual  to  ap-  8hould*not  bl' 
point  the  party  nominated  by  the  person  suing  out  the    »PPo»*i'«<i- 
commission,  yet  the  court  has  full  power  to  appoint,  „8^^'/i^°?^"™ 
in  its  discretion,  any  suitable  person,*  and  a  caveat  pointed; 
may  be  entered  against  the  person  so  nominated,  in  but  any  snit- 
which  case  the  recommendations  of  parties  interested  Jbou^ not* 
will  be  considered,  and  proof  taken  to  aid  the  court  ^^P^'^^'  ™*^ 
in  making  a  selection.^    So,  in  Louisiana,  where  cura- 
tors are  recommended  by  family  meetings,  they  are  not  limited  to 
applicants  for  the  position,  nor  to  parties  suggested  by  relations 
of  the  interdicts 

The  appointment  of  guardians  to  persons  of  unsound  mind  is  in 
many  cases  regulated  by  statute.     Thus,  in  Georgia, 
among  collaterals  applying,  the   nearest  of  kin  by  indicated  by 
blood   is  to  be  preferred,  if  otherwise  unobjection-   ■**'"^*' 
able,*  and  the  wife  has  preference.'      In  Alabama,  the  nearest 
relative,  or  person  who  will  best  manage  the  estate.^**    In  New 
York,  the  statute  allows  the  same  person  to  be  com-  ^ 

.  jj     ,  J      i?   ii  i*«v  Same  or  difier- 

mittee  oi  the  person  and  of  the  estate,  or  different  ent  persons  as 
persons.^    Although  it  is  usual  to  appoint  only  one  person  and 
person  to  be  the  committee  of  the  peraon  and  estate,  ***  ^'*'*' 
yet  there  may  be  circumstances  making  it  proper  to  appoint  one 
for  the  person,  and  another  for  the  estate,^  or  several  one  or  more 
guardians  may  be  appointed,^'  or  one  for  the  estate  s"^^^^^ 

1  Johnson  v.  KeUe7,44  Ga.  485,  487.  f  Interdiction  of  Bothick,  44  La.  An. 

s  Matter  of  Leacocke,  Llojd  ft  Goold,  1037,  1042. 

498, 502;  AUis  v.  Morton,  4  Gray,  63,  64.  •  Johnson  v.  Kelley,  44  Ga.  485,  488. 

*  Ex  parte  Fermor,  Jacob,  4<W,  405.  •  Code,  1882.  §  1854. 

*  Morgan's    Case,  3  Bland,  Ch.  332,  ^^  Code,  1886,  §  2404. 
335.  11  Bliss'  Ann.  Code,  §  2322. 

«  Halett  V.  Patrick,  49  Cal.  590,  594 ;  "  Matter  of    Colvin,  3  Md.  Ch.  278, 

Matter  of  Colvin.  3  Md.  Ch.  278.  282. 

«  Matter  of   CoWin,  3  Md.  Ch.  278,  »  Wis.   Ann.    St   1889,  §  3990;    see 

232.  Raymond  v,  Wyman,  18  Me.  385. 
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woman  to  be 
Guratriz  is  no 
bar  to  her  a|>- 
pointment  lu 
curatrix  of 
her  huabaud. 


only.^  And  it  was  held  in  Missouri,  where  the  statute  directs 
the  court,  after  inquisition,  to  appoint  a  guardian  of  the  person 
and  estate  of  the  insane  peraon,^  that  the  appointment  of  a  guar- 
dian of  the  estate  only  is  valid,  where  the  court  could  find  no 
person  willing  to  accept  the  office  of  guardian  of  the  person ;  and 
that  it  was  immaterial  whether  the  person  so  appointed  was 
designated  "guardian"  or  "curator,"  since  in  respect  of  the 
estate  the  terms  meant  the  same  thing.^  In  Louisiana,  the 
Incapacity  of  othcrwisc  absolute  incapacity  of  a  woman  to  be  cura- 
trix has  been  removed  to  the  extent  of  allowing  a 
wife  to  be  appointed  curatrix  of  her  interdicted  hus- 
band, if  recommended  by  the  family  meeting;  the 
right  of  the  husband  to  the  curatorship  of  his  inter- 
dicted wife  is  absolute.*  Where  there  are  two  guardians  of  a 
spendthrift,  it  is  competent  fcfl*  one  of  them  to  receive  payment 
of  a  debt  due  to  the  ward,  of  which  payment  his  receipt  is  prima 
facie  evidence.^ 

Many  States  have,  of  late  yeara,  authorized  private  corporations 
to  administer  estates  of  deceased  persons,  and  assume  the  guar- 
dianship of  the  persons  and  estates  of  minors,  and  of  persons  of 
unsound  mind.  There  was  no  such  authority  at  common  law,^ 
and  it  was  negatived  in  several  of  the  United  States;'  but  in 
modern  times  the  current  of  public  opinion  has  settled  strongly  in 
Corporations  favor  of  trust  Companies,  organized  for  the  especial 
as  guardians,  purpose  of  acting  as  trustees,  executors,  administra- 
tors, guardians,  curators,  committees,  conservators,  &c.,  and  of 
insuring  the  fidelity  of  public  officers  and  private  employees, 
giving  bonds  for  them,  &c.® 
In  North  Carolina,  the  clerk  of  the  court  having  jurisdiction  in 


1  Heckman  v.  AdamSi  50  Oh.  St.  303, 
313. 

«  Rev.  St.  1889.  §  5517. 

*  Easley  v.  Bone,  39  Mo.  A  pp.  388. 

*  Voorh.  Rev.  Code,  1888,  Art,  413 ;  In- 
terdiction of  Bothick,  43  La.  An.  547,  ex- 
plaining that  the  curatorship  by  the  wife  is 
datii'p,  being  conferred  by  the  court  on 
the  recommendation  of  the  family  meet- 
ing, while  that  of  the  hnsband  over  his 
wife  is  legalf  being  his  of  course,  or  of 
right. 

*»  Raymond  v,  Wyman,  18  Me.  385. 

*  See,  on  the  incapacity  of   corpora- 


tions to  act  as  executors  or  administrators 
at  common  law,  Woemer  on  Administra- 
tion, §  233,  p.  509,  citing  English  authoii* 
ties. 

7  President  of  Georgetown  College  v. 
Browne,  34  Md.  450;  Thompson's  Estate, 
33  Barb.  334,  and  see  Kirkpatrick*s  Will, 
22N.J.  Eq.  463,  467. 

"  See  a  discussion  in  vindication  of 
snch  acta,  and  of  their  constitntionalitj, 
by  Mitchell,  J.,  delivering  the  opinion  of 
the  court  in  Minnesota  Loian  &  Trust  Cob 
r.  Beebe,  40  Minn.  7. 


§  134     GUARDIANSHIP  OF  NON-EESIDENTS  OF  UNSOUND  MIND.     441 

lunacy  is  required  to  act  as  guardian  for  insane  persons  or  inebri- 
ates, if  no  other  person  will  qualify.^ 

§   184.    Ouardianahip  of  No&-Re8ldent8  of  Unaoand  Mind.  —  The 
jurisdiction  of  guardians  in  lunacy  is  of  strictly  territorial  limita-^ 
tion.     The  courts  of  one  country  or  State  cannot  affect  or  charge 
property  in  another  country  or  State ;  but  application  jurisdiction 
must  be  made  to  the  tribunals,  or  at  least  under  the  extlnds^oVer 
law,  of  the  place  where  the  property  is  situated.^    So  ^®  territory, 
tliat,  if  no  commission  could  issue  in  the  jurisdiction  of  the  estate, 
the  owner  being  non-resident,  no  lawfully  appointed  care-taker  of 
the  estate  could  be  secured.^      The  appointment  of  a  committee 
gives  him  no  standing  in  the  courts  of  another  State,*  but  the 
foreign  committee  may,  by  statutory  authorization,  be  appointed 
committee  in  such  other  State.^ 

While  a  committee  of  the  person  cannot  be  appointed  to  a 
lunatic  resident  abroad,^  yet  a  commission  may  issue  in  the  case 
of  one  temporarily  present  in  the  State.^     But  the   .v 

^  ^    r  No  committee 

power  of  chancery  courts,  in  the  absence  of  statutory  can  be  ap- 

provisions  on  the  subject,  to  institute  proceedings  de  person  of  a 

lunatico  inquirendo  in  the  case  of  non-resident  persons  ^^^'^f^  ®"^ 

of  unsound  mind,  and  to  appoint  ^ardians  to  them  butacommit- 

'  *^  "^  ^  tee  may  be 

after  inquisition,  is  well  established  in  England  and  appointed  to 

A-  -jjiLj.!  i_  ^  administer  a 

America,  provided  that  such  person  has  real  or  per-  non-reRident's 
sonal  estate  within  the  jurisdiction  of  the  court.®  p'^p®'^^- 
The  inquisition  taken  in  one  country  under  a  commission  issued 
there,  finding  a  person  of  unsound  mind,  is  not  sufficient  for  the 
appointment  of  a  guardian  in  another  country  or  State ;  ^  and  the 


1  Code,  1883,  §1676. 

s  Allison  V.  Campbell,  1  Der.  &  B.  Ch. 
1 52 ;  Matter  of  Chaodois,  1  Sch.  &  Lef . 
301 ;  Rogers  v.  McLeaD,  31  Barb.  304. 

*  In  re  Devaasney,  52  N.  J.  Eq.  502, 
506.  It  is  held  in  Louisiana,  that  the 
coarts  of  this  State  have  no  jurisdiction 
over  the  person  of  an  insane  person 
domiciled  in  another  State,  and  most  treat 
him  as  a  sane  person  until  the  courts  of 
his  domicU  have  interdicted  him:  Han- 
sel! V.  Hansen,  44  La.  An.  548,  551. 

*  Weller  v.  Suggett,  3  Redf.  249; 
Matter  of  Neally,  26  How.  Pr.  402; 
Rogers  v,  McLean,  34  N.  Y.  536,  545. 

*  Bliss,  Code  (N.  Y.),  §  2326. 


*  Tn  reB ,  1  Irish  Eq.  181. 

^  Matter  of  Houstoun,  1  Russ.  Ch.  312 ; 
Matter  of  Colah,  3  Daly,  529,  535,  citing 
Bariatinsky's  Case,  1  Phil.  375 ;  and  other 
authorities. 

*  Matter  of  Perkins,  2  Johns.  Ch.  124, 
relying  on  Southcot,  ex  parte,  2  Ves.  Sr. 
401 ;  In  re  Devausney,  52  N.  J.  Eq.  502 ; 
Matter  of  Petit,  2  Paige,  174;  Matter  of 
Ganse,  9  Paige,  416  (the  lunatic  having 
personal  property  only) ;  Matter  of  Fowl- 
er, 2  Barb.  Ch.  305. 

*  Matter  of  Chandois,  1  Sch.  &  Lef. 
301 ;  Matter  of  Houstoun,  1  Russ.  Ch.  312 ; 
Matter  of  Perkins,  8upra» 
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DisabUityof  disability  under  which  one  is  placed  by  having  a  con- 
been  ?ounf  servator  placed  over  him,  being  created  wholly  by 
dM^™offo"iiow  statute,  can  have  tio  operation  where  the  statute  does 
inother^state     ^^^  Operate;^  heucc,  a  contract  made  by  a  person 

under  a  conservator  in  the  State  of  the  foinim,  which 
is  valid  under  the  law  of  the  State  of  his  domicil,  where  he  was 
not  placed  under  guardianship,  is  valid  in  the  forum  also.^ 
but  a  foreign  There  must  be  a  commission  within,  which  cannot  be 
ju2ufy  a"^*  m-  ^^^cutcd  outsidc  of ,  the  State ; «  but  a  foreign  in- 
mission,  quisition  may  be  sufficient  ground  of  evidence  to  war- 
rant a  commission.^  In  the  District  of  Columbia,  the  United 
In  United  Statcs  Circuit  Court  appointed  a  committee  to  one 
Statea  Court,  found  luuatic  in  Maryland,  citing  for  authority  two 
English  cases,^  and  stating  that  the  reason  why,  in  New  York,  a 
foreign  inquisition  is  not  sufficient  for  the  appointment  of  a  com- 
mittee, is,  that  the  statute  only  authorizes  the  Chancellor  to 
appoint  a  committee  for  those  who  should  be  found  lunatic  by 
that  court.* 

The  domicil  of  an  insane  person  is  not  changed,  although  he 
may  absent  himself  therefrom,  until  he  has  acquired  a  new  dom- 
Domicil  of  in-  icil.^  It  has  bccn  held  that  a  person,  pending  pro- 
ZTJ^°d'*    ceedings  for  the  appointment  of  a  guardian  over  him, 

quiris^aneir  ^^^  ^^^  ^^^  ^^  cousequencc  of  such  proceedings 
domicil.  placed  under  guardianship  as  an  insane  person,  may 

have  sufficient  mental  capacity  to  change  his  domicil,  and  to 
acquire  a  new  domicil  in  another  State,  if  his  guardian  assent 
thereto,  so  as  to  give  jurisdiction  to  the  courts  of  that  State  for 
the  original  probate  of  his  will ;  and  that  such  change  of  domicil 

does  not  deprive  the  Probate  Court  having  appointed 

ffon  compos  *^  o 

may  change  his  guardian  of  its  jurisdiction  over  him.^    It  is  also 

onrcounty  to  held,  that  the  domicil  of  a  person  non  compoi  mentii 

consent  olT  uudcr  guardianship  may  be  changed  (from  one  county 

guardian.  ^q  another  in  the  same  State)   by  the  direction  or 


^  Gates  0.    Bingham,  49  Conn.  275,         •  Ex  parte  Lewis,  1  Yea  Sen.  298,  and 

278.  ex  parte  Gillam,  2  Ves.  Jr.  587. 

^  Gates  V.  Bingham,  supra.  ^  Burke  t^.  Wheaton,  3  Or.  Cir.  Ct. 

*  Southcot,  ex  parte,  2  Yes.  Sen.  401 ;  341 ;  In  re  Newport,  2  My.  &  Cr.  43,  note ; 
Matter  of  Petit,  2  Paige,  174.  In  re  Knox,  2  My.  &  Cr.  43,  note. 

*  Gillam,  ex  parte,  2    Yes.  Jr.  587;         '  Matter  of  Ganse,  9  Paige,4]6. 
Matter  of  Perkins,  2  Johns.  Ch.  124 ;  Zn         ^  Talbot   u.  ChamberUin,   149  Maai. 
re  Deyausney,  supra,  57. 
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with  the  assent  of  his  guardian,  express  or  implied.^    The  same 
doctrine  was  announced  in  Connecticut.^ 

In  the  absence  of  statutory  provisions  on  the  subject,  the  power 
of  chancery  courts  to  authorize  the  removal  of  a  lunatic's  prop- 
erty to  another  State  is  questionable;^  but  it  has  it  is  doubtful 
been  exercised  in  analogy  with  the  generally  admit-  ^ry  {j^  au!°" 
ted  doctrine  that  courts  of  chancery  are  authorized  to  ^*»«"ty.  with- 

''  out  a  statute, 

transfer  funds  from  the  forum  of  ancillary  adminis-  to  authorize 
tration  to  the  domiciliar  ^administrator  without  the  property, 
aid  of  a  statute,  and  under  the  safeguards  provided  by  The  power  has 
statute  for  the  removal  of  infants'  estates.^    So,  too,  m  ^lo^.^^ 
it  is  held,  that  although  the  court  had  not  the  power  Chancery 
to  order  the  removal  of  an  idiot's  property,  yet  it  Emts'wrtates!" 
could  make  an  annual  allowance  for  his  support,  and  courts  may 
direct  the  guardian  to  pay  it  over  to  the  guardian  in  ^®fo"non- 
the  State  in  which  the  ward  resides.^      But  probate  ««dent»s  sup- 
courts  seem  to  have  no  power  to  order  the  removal 
of  a  lunatic's  property  to  another  State  without  a  statutory  grant. 
In  probate  and  other  courts  having  statutory  jurisdiction  over 
persons  of  unsound  mind,  their  powers  over  non-residents  is  to  be 
deduced,  of  course,  from  the  statutory  provisions  on   statutes 
the  subject.     In  Alabama,  for  instance,  the  statute  aupwingap- 

•'  '  '  pointment  of 

authorizes  the  appointment  of  guardians  to  non-resident  guardians  to 
persons  of  unsound  mind,  on  proof  that  they  were  de-  lunatics  in 
clared  such  by  a  court  of  competent  jurisdiction  in   ^^***™*» 
the  State  of  the  incompetent's   domicil.^     A  similar  provision 
exists  in  Indiana.^    So  in  New  Jersey,  after  notice,  pub-  Indiana, 
lished  as  may  be  directed  by  the  court,  not  less  than  ^®^  Jersey, 
thirty  nor  more  than  sixty  days,  to  show  cause,  if  any  there  be, 
why  such  appointment  should  not  be  made.®    In  Con-  ^      _,.   , 

^  ^^  Connecticut, 

necticut,  conservators  may  be  appointed  to  non-resi- 
dent   lunatics,  on  the   application  of    any  relative,  or  of    his 
committee,  conservator,  or  guardian  appointed  by  the  court  of  his 
domicil,  for  the  purpose  of  selling  such  lunatic's  real  estate,  by  the 

1  Andenon   v.  Anderson,  49  V t.  350 ;  ^  Clanton  t;.  Wright,  2  Tenn.  Oh.  343- 

Holyoke  v.  Haskinfl,  5  Pick.  20,  26 ;  and  *  McNeely  v,  Jamison,  supra* 

see  McNeely  v.  Jamison,  2  Jones  £q.  186,  *  Code,  1886,  §  2402. 

187.  ^  Ann.  St.  1894,  §  2719. 

>  Colver's  Appeal,  48  Conn.  165,  171.  *  Bev.  1877,  p.  601,  §  2. 

*  McNeely  v,   Jamison,  8  Jones  £q. 
186. 
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Kansas,  Probate  Court  of  the  county  in  which  the  land  lics.^ 

Illinois,  '^^^  similarly  in  Kansas.^    In  Illinois  the  non-resi- 

dent guardian  of  a  non-resident  lunatic  may  maintain 
suits  for  real  or  personal  property  and  sell  the  same,  on  proof 
that  such  sale  has  been  authorized  by  the  court  having  jurisdic- 

tion  over  such  lunatic  in  the  State  of  his  domicil ;  *  and 

80  in  Ohio,  on  further  proof,  that  the  lunacy  continues, 

aisiana,         ^^^  ^^^^  ^^^^  guardian  has  given  sufficient  bond.*    A 

issoan.  similar  provision  exists  in  Louisiana.^    In  Missouri, 

the  same  proceedings  must  be  had  against  an  alleged  non- 
resident person  of  unsound  mind  as  against  a  resident,  before  a 
guardian  can  be  appointed,  except  that  no  provision  is  made  for 
notice ;  ^  but  real  estate  of  non-residents  of  unsound  mind  may  be 
sold  under  the  same  conditions  as  real  estate  of  non-resident 
minors.^  It  is  also  held  in  this  State,  that  a  foreign  guardian 
of  a  foreign  insane  ward  may  have  an  agent  in  this  State  to  re- 
ceive money  due  to  such  ward ;  and  payment  to  such  agent  will 
discharge  a  debtor  pro  tanto.^  In  some  of  the  States  foreign 
trustees  of  insane  persons  have  the  same  powers  as  if  appointed 
in  such  State,  on  filing  proof  of  appointment  and  of  having  given 
bond :  for  instance,  in  Delaware.^ 

Provision  is  also  made  for  notice  to  non-resident  lunatics,  before 
they  are  proceeded  against  in  court.  In  Ohio,  the  provisions 
Notice  to  non-  ^^^^  ^J  Statute  to  bring  non-resident  defendants  into 
residents  re-      court  is  held  to  apply  equally  to  sane   and   insane 

persons.^^ 
of  guardian  in  The  appointment  of  a  committee  to  a  lunatic  in  the 
domidi,  and  State  of  his  residence,  who  has  property  in  another 
in  an^ther*^^  State,  whcrc  the  same  committee  is  subsequently 
fh*?atteraux-  ^Ppoi"*^^^  as  guardian  to  the  same  lunatic,  makes 
iiiaiy  to  the  the  sccoud  appointment  auxiliary  to  the  previous  ap- 
the  guardian  poiutmeut,  in  the  forum  of  which  the  committee  or 
thrformer!        guardian  is  liable  to  account.     Such  accounting  must 

1  Gen.  St.  1887,  §  480.  ^  Rer.  St.  1889,  §  5538.    As  to  the  sale 

'^  G«n.  St.  1889,  §  3704.  of  the  real  estate  of  non-resident  minors, 

»  Wing  r.  Dodge,   80  Ul.   564,  567 ;    see  ante,  Title  III. 

Rev.  St.  1889,  ch.  86,  §  41.  ^  Femeaa  o.  Whitford,  39  Mo.  App. 

«  Rev.  St.  1890,  §  6315.  311,  316. 

*  Interdiction  of  Parker,  39  La.  An.  •  Rev.  C.  1874,  ch.  adix.  §  7. 

333 ;  Vick  i;.  Valz,  47  La.  An.  42.  ^^  Stargea  v.  Longworth,  1  Oh.  St.  544. 

^  Rev.  St.  1889,  §  5559.  549. 
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be  made  on  the  settlement  of  bis  guardianship,  and  cannot  be 
collaterally  questioned.^ 

§  135.  Validity  of  the  Appointment  of  Gaardians  to  Feraons  of 
tTnBomid  Mind.  —  It  appears  from  the  consideration  of  the.  sub- 
ject of  notice  to  parties  proceeded  against  in  chancery  or  probate 
courts  for  the  purpose  of  placing  them  under  guardianship,^ 
that  the  institution  of  such  a  proceeding  without  Quardianshi 
notice  to  the  party  to  be  affected  thereby,  is  a  mere  »  vo»d,  if  pro- 

ceedingB  lu 

nullity  in  most  States.     It  follows,  self-evidently,  that  lunacy  are ' 
the  appointment  of  a  guardian  in  such  case  is  likewise 

\         a  nullity.'    A  broad  distinction  was  formerly,  made  with  respect 
to  the  validity  or  collateral  conclusiveness  of  their 

/         judgments  and  decrees  between  courts  of  record  pro-  judgments  of 

ceeding  according  to  the  common  law,  and  probate  or  l^i^Z^r^f 

other  courts  upon  which  special  jurisdiction  is  con-  ia^**^"aj«iin8t 

ferred,  by  statute  or  constitution,  for  a  limited  pur-  the  judgments 

mt  t  e  1  T         .  ®^  courts  Of 

pose.  The  latter  class  of  courts  were,  notably  m  special  juns- 
some  of  the  Eastern  States,  relegated  to  the  class  of  **^  *^°' 
tribunals  authorized  to  exercise  certain  powers  and  functions 
under  particular  enumerated  circumstances,  and  in  the  manner 
specifically  pointed  out  by  the  statute  creating  them.  It  was  held 
indispensable  to  the  valid  exercise  of  their  powers  in  which  latter 
that  the  circumstances    conferring  the  jurisdiction  <»»«  the  facts 

°  *  confernng  ju- 

existed  at  the  time,  and  that  the  course  of  their  pro-  nsdiction  must 
ceedings  was  in  the  exact  manner  prescribed,  all  of  oruand may 
which  must  affirmatively   appear   by   their  record ; 
and  although  they  do  so  appear,  this  is  only  prima  facie  proof, 
which  may  be  rebutted  collaterally,  and  by  parol  evidence.*    If 
in  such  States  the  statute  limit  the  jurisdiction  of  the  Probate 
Court  to  appoint  a  conservator  to  the  actual  residents  of  the  pro- 
bate district,  and  requires  notice  to  be  served  on  him   if  any  statu- 
personally,  or  left  at  his  place  of  actual  abode,  the  J^JJ^'^be"*'^ 
appointment  of  a  conservator  over  a  person  domiciled  ©initted,  aU 

subsequent 

in  the  district,  but  whose   actual    residence  was,  at  proceedings 
the  time  of  the  service  of  the  notice,  in  another  State,  *™  ^°*  ' 
in  which  no  notice  was  served  on  him,  is  void ;  and  its  invalidity 
may  be  shown  in  a  collateral  proceeding  and  by  parol  testi- 

1  Commonwealth  v.  Rhoads,  37  Pa.  St.         *  Molten  p.  Henderson,  62  Ala.  426 ; 
60,  63.  Arrington  v.  Arrington,  32  Ark.  674. 

>  Ante,  §§  119, 121.  *  Sean  v.  Terry,  26  Conn.  273. 
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mony .^  So  it  was  held  in  Wisconsin,  that  if  the  petition  for  a  writ 
de  lunatico  inquirendo  was  not  verified  as  required  bj  statute,  the 
court  does  not  obtain  jurisdiction,  and  all  subsequent  proceedings 
are  void.  The  requirements  of  the  statute  must  appear  affirma- 
tively of  record  to  have  been  complied  with.^ 

But  the  trend  of  courts  is  in  the  direction  of  recognizing  pro* 
bate   and  other  courts  having  probate  jurisdiction  as  courts  of 

record  (there  are  but  few,  if  any.  States  in  which  they 
cisions  now  is  are  uot  uow  designated  as  such  by  the  statutes  ere- 
of  pudng^**^*^  ating  them),  whose  jurisdiction,  within  the  sphere  of 
mentlr!\w\^  ^^^  powcrs  Conferred  upon  them,  is  general,  exclusive, 
fJverof°°nrt8  ^^^  Original ;  and  their  actions,  within  their  jurisdio- 
of  common  Uw  tiou,  are  as  binding  and  conclusive  in  all  collateral 
3uri8  ic  ion.  proceedings,  as  those  of  any  other  courts  of  record,' 
Thus  it  is  held  that  the  proceedings  of  probate  courts  in  appoint- 
ing guardians  to  insane  persons  are  not  void,  however  irregular  or 
Their  judff-       erroucous,  if  the  court  have  jurisdiction  of  the  subject- 

menta  appoint-  matter ;  hcucc,  want  of  notice  renders  their  proceed- 
ing guardians      ,  ,  , 

to  insane  per-     ings  voidable  by  the  parties  injured,  but  not  void; 

sons  are  not         n   t     i.       ^  t  '     j.j  j_  i_  i»  •  •• 

collaterally  dcfccts  of  form  m  the  precept  or  return  of  an  inquisi- 
assaiiabie.         ^j^^^  ^^  ^^^  render  them  mere  nullities,  if  the  sanity  of 

the  party  is  made  the  subject  of  inquiry  and  a  distinct  return  is  made 
as  to  that  point.^  Letters  of  guardianship  to  a  lunatic,  issued  by 
a  court  having  power  to  appoint  such  guardians,  cannot  be  collat- 
erally questioned.*    In  Illinois,  if  the  record  shows,  or  the  court 

^  Sears  v.  Terrj,  supra ;  to  same  efifect :  to  a  final  jadgment  without  setting  forth 

Holyoke  v.  Haskins,  5  Pickering,  20.  the  facts  and  evidence  on  which    it  is 

^  Appeal  of  Rojston,  53  Wis.  612,617.  rendered,  and  whose  records,  when  made. 

Nor  does  an  appellate  court  obtain  juris-  import  absolute  verity ;  and  those  of  an 

diction  by  appeal  in  such  case  :  lb.    See  inferior  grade,  whose  decisions  are  not  of 

as  to  the  effect  of  appeal,  post,  §  157.  themselves  evidence,  and  whose  judgments 

*  Johnson  v.  Beaslcy,  65  Mo.  250,  256  can  be  looked  through  for  the  facts  and 

et  seq.,  in  which  case  Judge  Henry  takes  a  evidence  which  are  necessary  to  sustain 

comprehensive    view  of  the    authorities  them.    See,  on  the  subject  of  the  conclu- 

pro  and    con,    reaching    the    conclusion  siveness  of  judgments  of  probate  courts, 

stated  in  the  text.    See  also  Sheldon  v.  Woerner  on  A  dm.  §  143;  also  §  145. 

Newton,  3  Oh.  St.  494,  showing  that  the  *  Kimball  i'.  Fisk,  39  N.  H.  110.    To 

distinction  between   courts  whose  judg-  same  effect :  Gates  v.  Carpenter,  43  Iowa, 

ments  are,  and  those  whose  judgments  are  152,154;  Ockenden  v.  Barnes,  43  Iowa, 

not,  conclusive  and  collaterally  uuimpeach-'  615,  616;  State  v.  Hyde,  29  Conn.  564, 

able,  is  not  that  between  courts  of  general  568. 

and    those  of   limited    jurisdiction,  but  ^  Warner  v.  Wilson,  4  Cal.  310,  313  ; 

between  courts  of  record,  that  are  so  con-  Shroyer  v.  Richmond,  16  Oh.  St.  455  (in 

stituted  as  to  be  competent  to  decide  on  case  of  a  minor,  but  held  to  be  fully  ap- 

their  own  jurisdiction,  and  to  exercise  it  plicable  to  guardians  of  insane  persons  in 
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finds,  the  jurisdictional  facts,' the  record  cannot  be  contradicted  in 
a  collateral  proceeding.^  In  South  Dakota,  jurisdiction  will  be 
presumed  against  collateral  attack  until  a  state  of  facts  inconsis- 
tent with  such  presumption  is  affirmatively  shown.^ 

§  136.    Bond  to  be  given  by  Guardians  of  Persons  of  ITnsonnd 
Mind.  —  There  may  be  cases  in  which  the  circumstances  justify  a 
court  of  chancery  to  appoint  a  committee  to  a  lunatic   ^^^  ^^  ^^^^^ 
without  requiring  him  to  give  bond  for  the  faithful  eery  may 
performance  of  his  trust,  if  no  one  will  act  as  com-  dian  without 
mittee  who  will  give  the   security,^  or,  where  the 
property  is  small  and  easily  secured ;  *  in  such  cases  the  appoint- 
ment has  been  made  without  reference  to  a  master  in  chancery, 
and  annual  accounts  dispensed  with.^    And  so,  by  the  English 
Lunacy  Regulation  Act,^  the  committee  may  bring  into  court  an 
adequate  sum  in  money  or  stocks,  which  may  be  directed  by  the 
master  to  be  deposited  in  the  Bank  of  England  to  the  credit  of  the 
lunatic,  and  accepted  as  a  substitute  for  the  bond  with  surety. 
But  guardians  appointed  by  courts  other  than  chan-  Bat  ^ardians 

J.  J      i_  J3'  /■  -Ai.  appointed  by 

eery  courts,  and  chancery  guardians  (or  committees,  other  courts, 
conservators,   etc.)   generally,  are  required  to  give  guai^^lJSrgen- 
bonds  with  sufficient  sureties,  in  such  penal  sums  as  ®^*.J|^j  ^^  "■ 
may  be  deemed  adequate  by  the  court,  usually  required  g»ve  bond. 
to  be  not  less  than  double  the  amount  of  the  personal  property 
which  it  is  supposed  may  come  into  the  custody  of  the  guardian, 
at  any  time  during  his  term  of  office.    The  general  nature  of  such 
bonds,  their  sufficiency  in  technical  execution,  amount  Like  bonds  of 
of  the  penalty, and  solvency  of  the  sureties,  the  recip-  f^Lntonot^ 
rocal  rights,  duties,  and  liabilities  of  the  principals,  ™^°®"- 
sureties,  and  beneficiaries,  as  well  as  the  duration  and  extent  of 
liability  of  the  sureties,  are  so  nearly  identical  with  those  of  the 
bonds  given  by  guardians  of  minors,  that  it  would  be  useless  repe- 
tition to  go  over  the  same  ground  with  reference  to  the  bonds  of 
guardians  of  persons  of  unsound  mind.    The  chapter  treating  of 
bonds  given  for  the  protection  of  minors  ^  may  be  looked  upon  as 
applying,  mutatis  mutandis^  to  bonds  given  for  the  protection  of 
persons  of  unsound  mind  under  guardianship. 

Heckman  v.  AdaiDS,  50  Oh.  St.  805,  citing,  *  In  re  Frank,  2  Ross.  Ch.  450,  451. 

also,  earlier  Ohio  cases ;  Rogers  v.  Walker,  *  In  re  Burroughs,  2  Drurj  &  W.  207. 

6  Pa.  St  871,  878.  »  Ex  parte  Pickard,  8  Vea.  &  B.  127 ; 

1  Searle  v.  Galhraith^73  HL  269, 271.  Ex  parte  Farrow,  1  Russ.  &  M.  112. 

«  Mataon  v,  Swenson,  58  N.  W.  (S.  D.)  »  16  &  17  Vict.  ch.  70,  §  64. 

670.  7  AnU.  §§  37  46. 
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It  has  been  held,  that  although  the  appointment  of  a  conserra- 
tor  be  void,  yet  the  recital  in  the  bond  that  the  principal  has  been 
Surety  is  appointed  conservator,  would  estop  the  obligors  from 

?en?ll^^d.  denying  the  legality  of  the  appointment  ;i  but  if  the 
itv  of  his  obligation  expressed  be  insensible  and  uuceilain,  the 

principal's  v       j     ,        .  • -,  « 

appointment.        DOncL  alSO  18  YOlU.' 

The  principle,  that  equivocal  expressions  or  language  bearing 
two  constructions  will  be  construed  most  strongly  against  the 
Equivocal  ex-  obligor,  is  held  applicable  against  sureties  in  a  guar- 
EwiTto  be*^  dian's  bond ;  thus,  where  a  bond  is  approved  by  a 
strictriiuainat  J^^S®  ^^  ^^^  samo  name  as  one  of  the  sureties,  it  will 
obligor.  be  presumed  that  the  surety  is  a  different  person  from 

the  judge.'  An  action  on  the  conservator's  bond  may  be  main- 
tained upon  an  order  to  pay  over  the  balance  in  a  conservator's 
hand  to  his  successor,  by  one  appointed  conservator  after  the 
Bond  is  good,  removal  of  such  successor,  before  such  balance  was  paid 
aftw^conserva-  ^™  '*  ^*  ^^  ^^  objcctiou  to  the  rccovcry  on  a  conser- 
tor'a  removal,  vator's  boud,  that  it  was  filed  by  the  clerk  after  the 
conservator's  removal.*  So,  a  conservator's  bond  made  payable 
orwhenpay-  ^  ^^^  people,  instead  of  the  county  treasurer  as 
^^^^instead'oT  required  by  statute,  is  good  and  valid  as  a  common  law 
the' county.  obligation,  and  may  be  enforced  by  suit  in  the  name 
of  the  people  for  the  use  of  the  proper  person.® 

A  bond  given  by  the  guardian  or  committee  of  a  lunatic 
appointed  by  a  chancery  court  was  held,  in  South  Carolina,  not  to 
„    ,  .      .     support  an  action  at  law,  and  the  fact  that  the  Chan* 

Bond  given  to  '^'^  .  i  i      i  i 

a  chancerj'       ccUor  Ordered  a  suit  at  law  to  be  brought  can  give  no 

court  will  not        .      .    j.    ..        7 
support  action     jurisdiction.' 

•  "^^  In  West  Virginia,  in  a  suit  against  the  committee  of 

a  lunatic,  all  the  sureties  on  his  official  bond  must  be  made  parties, 
All  sureties  ^^  relief  is  sought  against  the  sureties ;  and  where  all 
must  be  made    ^^q  made  parties  in  the  summons  and  bill,  and  no 

parties  to  hold  '^  1?     1  .      . 

sureties  liable,  proccss  has  been  served  upon  some  of  them,  it  is 
error  to  decree  against  the  others,  until  all  have  been  properly 
convened  before  the  court.® 

1  Hayden  v.  Smith,  49  Conn.  8.3,  84 ;         *  Delivery  to  the  derk  is  snfficient : 

Parnell  v.  Calloway,  78  Va.  387,  895.  Richardson  v.  Dagger,  supra. 

*  Hayden  v.  Smith,  supra.  •  Richardson  v.  Dagger,  supra. 

*  RichardBon  v.  Dagger,  85  HI.  495,         ^  James  v.  Wallace,  4  McCord,  121. 
499.  "  Hedrick  t;.  Hopkins,  8  W.  Va.  167, 

*  Ricliardsoii  v.  Dogger,  supra.  171. 
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Where  a  lunatic  was  supported  by  her  insolvent  committee,  who 
receiyed  her  estate,  but  charged  her  no  board,  a  reasonable  charge 
for  which  would  exhaust  her  estate ;  and  where  such  „     .     , 

Sareties  of  an 

committee  made  a  trust  deed  to  secure,  first,  the  sure-  insolvent  com- 
ties  on  his  bond  as  committee,  and,  next,  other  debts,  Stied^to  au  **' 
it  was  held,  in  a  bill  to  distribute  the  fund,  that  such  Slellt  heid^y" 
sureties  are  entitled  to  all  the  means  of  payment  held  creditors, 
by  creditor  against  the  principal  debtor ;  and  creditor  has  reciprocal 
rights  to  all  securities  which  principal  debtor  may  have  furnished 
for  surety's  indemnity.^ 

Statutory  provisions  exist  in  many  States,  requiring  publication 
in  some  newspaper,  of  the  appointment  of  a  guardian.^ 

1  Hanser  v.  King,  76  Va.  731.  St  1889,  §  5524 ;  New  Hampshire :  PaU. 

*  For  instance,  in  Louisiana:  Voorh.  St.  1891,  ch.  179,  §  5;  Wyoming:  Rev. 
R.  C.  C.  1889,  Art  398;  Missouri:  Rev.     St.  1887,  $  2289. 
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TITLE  SIXTH. 

OF  THE  FUNCTIONS  OF  GUARDIANS  TO  PERSONS  OP 

UNSOUND  MIND. 


CHAPTER  XVII. 

OF  THE  DUTIES  AND  POWERS  OF  GUARDIANS  TO  PERSONS  OF 

UNSOUND  MIND. 

§  137.  Nature  of  the  Office  of  Committee  or  Gnardian  to  an  Tn»ana 
Person.  —  The  oflScers  appointed  by  courts  of  chancery  to  take 
Committees  or  charge  of  the  persons  and  estates  of  persons  incompe- 
pohited  by^  tent  to  manage  their  own  affairs,  by  whatever  name 
are  the'mere^  they  may  be  known,  are  the  mere  bailiffs  or  servants 
b«mff°^f*the  ^^  ^^^  court,  and  as  such  are  subject  to  its  orders  and 
court,  directions  in  everything  pertaining  to  the  manage- 

ment of  the  lunatic's  estate,  and  the  maintenance  of  himself  and 
and  not  liable  ^is  family ;  ^  and  as  such  they  cannot  be  held  liable 
for  error  of  the  for  any  crror  ,of  the  court,  if  error  there  be  in  its 

action.^  Not  so  in  regard  to  guardians  appointed  by 
probate  or  other  courts  having  statutory  jurisdiction  over  persons 
Guardians  ap-  of  uusouud  mind ;  thesc  are  clothed  with  powers 
Kte  courte^"^  pointed  out  by  statute,  including,  generally,  a  substi- 
have  authority  tution  for  the  iusauc  ward  with  reference  to  all  his 

to  act  for  the 

ward  in  the       interests,  and  authority  to  act  for  him  under  the 

management  of  .   ,  -,      />     t  .1 

his  property,  supervising  coutrol  of  the  court,  m  the  management 
of  his  property,  and  to  fix  the  locality  of  his  person,  and  to  even 
determine  his  domicil.^    "  I  apprehend  it  is  clear,"  says  Wilde,  J., 

1  Shafifer  v.  List,  114  Pa.  St.  486,  489 ;  <  Halsey's  Appeal,  120  Pa.  St.  209, 214. 

Boiling  V.  Tarner,  6  Raud.  584 ;  Pecrie  v.  *  Anderson  v.  Anderson,  42  Vt.  350, 

Shoemaker,  24  Wend.  85,  86 ;  Eckstein's  353.    Bat  see,  as  to  a  guardian's  power  to 

Estate,  1  Pars.  Sel.  Cas.  59,  65 ;  Matter  of  change  his  (minor)  ward's  domicil,  aiUe^ 

Otis,  101  N.  Y.  580,  583.  §  27. 
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in  Holyoke  v.  Haskins,^  ^^  that  by  our  laws  a  guardian  has  the  same 
power  over  his  ward  that  a  parent  has  over  his  child." 

The  powers,  duties,  and  liabilities  of  these  guardians  are  fixed 
by  statute  in  the  several  States.    It  is  provided,  for  statutory  pro- 
instance,  in   Alabama  2  that  trustees   of  drunkards  m^t"s't!ref  ^"^ 
must  superintend  the  affairs  of  their  estates,  and  Si^ues  Sf  ^rSar- 
from  the  avails  thereof  provide  for  their  and  their  *»*"»• 
families'   support.    And   in   Arkansas   guardians  of  in  Alabama, 
persons  non  compotes  mentis  are  authorized  and  re-  in  Arkansas, 
quired  to  collect  all  debts  due  the  ward,  and  adjust,  settle,  and 
pay  all  debts  due  by  the  ward,  so  far  as  the  estate  and  effects  ex- 
tend ;•  and  the  court  is  required  to  make  orders  for  the  ward's 
restraint,  support,  and  safe-keeping ;  the  management  of  his  estate 
and  the  support  and  maintenance  of  his  family,  and  the  education 
of  his  children  ;  and  to  set  apart  and  reserve  for  the  use  of  such 
family  the  property,  real  and  personal,  not  necessary  to  be  sold  for 
payment  of  debts ;  and  to  let,  sell,  or  mortgage  any  part  tliereof 
when   necessary.^    Similar   provisions  are   made  in  Michigan. 
Michigan,^  Missouri,^  and  probably  most  other  States.  Missouri. 
A  consequence  of  the  difference  in  the  powers  of  chancery  and 
statutory  guardians  is  seen  in  this,  that  the  latter  are,   statutory 
and  the  former  are  not,  liable  to  be  sued  at  law  on  fhanceiy  gu"p. 
claims  against  the  lunatic  or  his  estate.    No  execution  fj^^JI^  ^l^^^^ 
can  issue  against  the  lunatic's  estate  under  the  control  ^^^  *^  **^  *>" 

^  claims  against 

of  a  chancellor ;  but  the  Chancellor  may,  either  before  the  ward. 

or  after  judgment,  direct  the  debt  to  be  paid  out  of  the  estate." 

The  powers,  duties,  and  liabilities  of  guardians  of  persons  of 

unsound  mind  are  declared  by  statute  in  many  of  the  Powers,  duties. 

States  to  be  the  same,  and  to  be  subject  to  the  same  SfguardVInTof 

restrictions,  as  those  of  guardians  of  infants,®  or  of  SJ^d"mind'^" 

executors  and  administrators;^  and  in  others  they  fresameas 

''     those  of  guar- 

are  so  held,  with  or  without  such  a  statute.i^  diansofminors. 

1  5  Pickering,  20,  26.  sippi :  Ann.  Code,  1892,  §  2219 ;  Nebraska : 

«  Code,  1886,  §2504.  Comp.  St.  1891,  ch.  34,   §  16;  Nevada: 

»  Digest,  1894,  §  3830.  Gen.  St.  1885,  §  562 ;  Ohio :  Rev.  St.  1890, 

*  Digest,  1894,  §3831.  §§  6304,  6311  ;   Texas:  Sayles'  Civ.  St. 

*  L^rster's  Appeal.  54  Mich.  325,  327.  §  2660  ;  Utah :  Comp  L.  1888,  §  4319, 4320. 

*  Rev.  St.  1889,  §  5.531.  »  See,  for  instance,  in  Colorado :  Mills' 
^  BoUingv.  Tnmer,  «u;>ra;  Eckstein's  St.  1891,  §§  2941,  2947;  Kentackj:  St. 

Estate,  1  Pars.  Sel.  Cas.  59,  65.  1894,  §  2154 ;  Minnesota :  St.  1891,  §  5835  ; 

^  For  instance,  in  Georgia  :  Code,  1882,  Ohio:  Rev.  St.  1890,  §  6314  (as  to  insol- 

§  1853;   Idaho:  Rev.    St.  1887,  §5786;  vent  estates) ;  Wyoming:  Rev.  St.  1887, 

Indiana:  Rev.   St.  1894,  §  2716;  Michi-  §2305. 

gan:   HoweU's  St.  1882,  §  6321;   MissiB-  i'>  Alexander  v.  Alexander,  8  Ala.  796, 
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The  committee,  or  guardian,  does  not  become  the  owner  of  the 
Gaardiao  is  ward's  property ;  the  title  thereto  is  in  no  wise 
ofthe  Vard'V  changed  or  diverted  from  the  lunatic  by  reason  of  the 
propertj.  appointment  of  a  committee  or  guardian.^  Hence, 
the  legal  ownership  of  a  trustee  for  the  benefit  of  one  who  is  sub- 
The  trustee  of    scquently  found  lunatic  is  not  affected  by  the  lunacy 

one  subse*  j»  a      -wp    •  t  x^         j    j_« 

queiitiy  found  proccedmgs.^  If  m  such  case  active  duties  are  an- 
ihS?^^  wd*""'  ne^ed  to  the  trust,  it  is  evident  that  the  trustee  should 
control  of  the  htLYQ  the  custody  and  control  not  only  of  tlie  cmrpus^ 
ertyandin-  but  also  of  the  interest  or  income  arising  from  the 
trust  property,  if  necessary  to  carry  out  the  trust.' 

unless  the  trust    Tk,ij_ixj.»j?  •/•  j. 

be  for  a  specific  But  where  the  trust  IS  for  a  specific  purpose  —  to  pre- 
purpose.  Yeni  alienation  by  the  cestui  que  trusty  for  instance  — 

the  committee  is  entitled  to  receive  and  apply  the  income.^  So, 
in  a  suit  in  equity  by  the  husband^  and  guardian  of  an  insane 
woman  against  her  trustee  under  a  marriage  settlement,  to  obtain 
an  order  for  contribution  from  the  income  of  the  trust  property, 
secured  to  her  sole  and  separate  use,  to  aid  in  her  support,  the 
court  will  appoint  a  guardian  ad  litem  for  her,  before  hearing  the 
case ;  but  may  order  the  trustee  to  pay  over  to  the  guardian 
such  portion  of  the  income,  to  aid  in  her  support,  as  may  be 
reasonable.* 

It  is  made  the  guardian's  duty,  in  most  States  by  express  stat- 
utory enactment,  to  take  charge  of  the  person  and  estate,  or  if  so 
provided  by  the  appointment,  of  either  the  person  or  the  estate ; 
collect  all  outstanding  debts  due  the  ward,  pay  the  debts  owing  by 
him,  and,  generally,  to  manage  his  estate  to  the  best  advantage.® 

Where  a  spendthrift  under  guardianship  would  have  the  election 
of  avoiding  or  affirming  an  act  done  or  contract  entered  into  while  a 

799 ;  Stnmph  v.  PfeifiFer,  58  Ind.  472, 475-;  ment  of  an  action,  adjudged  insane,  and  he 

Gates  V.  Carpenter,  43  Iowa,  152,  154  ;  renders  the  eptate  insolyent,  and  defends 

Interdiction  of   Rochon,  15   La.  An.  6;  the  suit:  Sanford  v.  Phillips,  68  Me.  431. 
Rpceession  of    Webre,  36  La.  An.  312;         «  Rudy's  Appeal,  20  W.  N.  C.  241; 

Heckman  v.  Adams,  50  Oh.  St.  305,  312;  Canadaj  v.  Hopkins,  7  Bosh,  108,112; 

Oathcartv.  Sngenheimer,18S.C.  123,127  Matter  of  Wilson,  2  Pa.  St.  325,  329; 

(in  respect  of  title  to  lunatic's  property).  Rodgers  v.  Ellison,  Meigs,  88»  90. 

1  Cathcart  v.  Sagenheimer,  18  S.  C.         *  Rndy's  Appeal,  supra, 
123.127;  Frost  v.  Redford,  54  Mo.  App.         *  Rojer  v.  Meixel,  19    Pa.  St  340; 

345, 35 1 ,  affirmed,  on  this  point,  on  appeal :  Earp's  Estate,  2  Pars.  SeL  Caa.  178. 
8.  c.  30  S.  W.  (Mo.  Supr.  Ct.)  179;  Lom-         *  Darenport   v.  Davenport,  5    Alien, 

bard  v.  Morse,  155  Mass.  136,  138.  464. 

It  follows  from  this  principle  that  the.        *  Anderson  v.  Anderson,  42  Yt.  350, 

guardian  is  not  personally  liable  for  costs  353. 
where  a  defendant  is,  after  the  commence- 
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minor,  his  guardian  may  avoid  such  act  or  contract.^  Guardian  may 

n     .  1  1 .  i.  .  •    i    •  elect  for  his 

So  the  guardian  of  an  msane  person  may  mamtam  a  ward, 
bill  in  equity  to  compel  a  reconveyance  of  land  con- 
veyed by  his  ward  to  indemnify  the  grantee  against  loss  upon  a 
bond  executed  by  him  as  part  of  the  same  transaction,  and  con- 
ditioned for  the  payment  of  debts  and  legacies  given  by  the  will  of 
the  ward,  the  deed,  though  absolute  in  form,  having  been  intended 
by  the  parties  only  as  a  mortgage,  the  laud  being  necessary  for  the 
ward's  support,  and  a  surrender  of  the  bond  and  a  release  of  the 
obligor's  liability  upon  it  being  offered.^ 

A  New  York  statute  authorizing  a  committee  to  maintain  in 
his  own  name  any  action  or  special  proceeding  which  the  ward 
might  have  maintained,  is  held  to  apply  to  actions  involving  real 
as  well  as  those  involving  personal  estate,  and  to  authorize  the 
committee  to  maintain  an  action  for  partition  of  realty  in  which 
the  lunatic  has  an  interest,  without  joining  the  lunatic  as  a 
party.2 

In  Pennsylvania  it  is  held  that  a  committee  does  not  obtain 
the  right  to  elect  for  an  insane  widow  not  to  take  under  her 
husband's  will,  from  a  statute  conferring  upon  the 
committee  the  management  of  the  real  and  personal  granted  by 
estate  of  the  lunatic,  with  power  to  apply  the  income 
only  to  the  payment  of  his  debts,  and  the  support  of  himself  and 
his  family.    The  election  can  be  made  by  the  committee  only 
upon  leave  granted  by  the  court.* 

Where  a  spendthrift  has  two  guardians,  it  is  competent  for 
either  one  of  them  to  receive  payment  of  a  debt  due  to  pajment  to 
the  ward,  of  which  paymenjt  his  receipt  is  prima  facie  gSaidian8*i« 
evidence.^  s®^- 

§  138.  Guardian's  Duty  to  provide  for  the  Comfort  and  Ease  of 
the  "Ward  and  the  Support  of  his  Family.  —  "  The  guardian  is  ap- 
pointed for  the  welfare,  comfort,  and  security  of  the  ward,'*  says 
Ames,  J.,  delivering  the  opinion  of  the  Supreme  Court  of  Massa- 
chusetts, in  the  case  of  May  v.  May.®  Although  the  extent  of 
the  provision  to  be  made  for  the  ward  is  largely  within  the  reason- 

1  Chandler  v.  Simmons,  97  Mass.  508;  *  Kennedy  v.  Johnston,  65  Pa.  St.  451, 
Somes  V.  Skinner,  16  Mass.  348.  455. 

2  Warfield  v.  Fisk,  136  Mass.  219.  *  Raymond  v.  Wyman,  18  Me.  385. 

'  Eoepke  v.  Bradley,  38  N.  Y.  Snpp.  >  109  Mass.  252,256.  To  same  effect: 
707.  Frnitt  v.  Anderson,  12  111.  App.  421,  429  ; 

Creagh  v.  Tnnstall,  98  Ala.  249. 
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Guardian 
should  secure 
the  welfare, 
comfort,  and 
ease  of  his 
ward  to  the 
extent  which 
would  he 
proper  in  case 
of  a  man  in  full 
)os9ession  of 
faculties, 
without  look- 
inf^  to  the 
interest  of 
eventual  heirs. 


DOS 

nis 


succession.^ 


able  discretion  of  the  guardian,  yet  he  may  be  compelled  by  law 
to  perform  this  duty,  or  be  removed  from  the  trust ;  and  if  he 
neglects,  a  stranger  may  supply  the  pressing  wantfi  of  the  lunatic, 
and  have  the  same  made  a  charge  against  the  estate  in  the  hands 
of  the  guardian.^    "It  is  no. part  of  his  [the  guardian's]  duty  to 

diminish  the  reasonable  comforts  of  his  ward,  or  to 
prevent  him  from  enjoying  such  luxuries,  or  indulging 
such  tastes  as  would  be  allowable  and  proper  in  the  case 
of  a  man  similarly  situated  in  other  respects,  but  in 
the  full  possession  of  his  faculties."  Hence, it  is  held, 
both  in  England  and  America,  that  the  guardian  of  a 
person  of  unsound  mind  should,  in  the  management  of 
his  estate,  attend  solely  and  entirely  to  the  interests  of 
the  owner,  without  looking  to  the  interest  of  those 
who,  upon  his  death,  may  have  eventual  rights  of 
"  The  maintenance  of  a  lunatic  is  not  limited,  as  an 
infant's  is,  within  the  bounds  of  income.     It  is  not  limited  except 

by  the  fullest  comforts  of  the  lunatic.    Fancied  en- 

Expenditures       , 

are  not  limited  joymcnts,  and   cvcn    harmless    caprice,  are    to    be 

to  income.  .^i       ^  j^i        i**i         i**  ^    f  i*i 

indulged  up  to  the  limits  of  income,  and  for  solid 
enjoyments  and  substantial  comfort  the  court  will,  if  necessary, 
go  beyond  the  limits  of  income."  ^  So  it  is  held  in  Pennsylvania, 
that  the  committee  of  a  lunatic  are  bound  to  treat  him  in  the 
most  humane  way,  to  administer  all  the  comfort  and  amusement 
which  the  nature  of  the  case  will  admit,  and  the  funds  of  the 
lunatic  will  afford ;  and,  if  possible,  have  him  restored  to  reason 
by  the  use  of  all  the  means  afforded  by  his  estate  to  accomplish 
this  purpose.* 

Where  the  court  is  satisfied  that  it  is  necessary  for  the  benefit 
Ward  may  be  of  the  luuatic  to  scnd  him  abroad,  it  is  competent 
deemedbene^'    for  the  court to  Order  this  to  be  done,  and,  so  far  as 

it  has  the  means,  to  see  that  the  order  is  carried  out.^ 


ficial  to  him. 


1  Creagh  v,  Tunstall.  supra. 

*  Oxenden  v.  Lord  Comptoii,2  Ves.  Jr. 
69,  72 ;  and  see  other  English  cases  cited 
in  May  v.  May,  supra. 

8  In  re  Persse,  3  MoUoy,  94 ;  quoted 
with  approval  in  Kendall  v.  May,  10  AUen, 
59,  67. 

«  Earp's  Estate,  2  Pars.  Sel.  Cas.  178, 
183. 

^  The  fact,  that  when  a  committee  goes 
with  his  charge  beyond  the  jurisdictiou  of 


the  coart,  it  has  no  longer  any  power  or 
control  over  either,  does  not  constitute  a 
sufficient  objection,  if  to  keep  him  within 
its  territorial  limits  would  be  prejudicial  to 
his  health  :  Matter  of  Colah,  3  Daly,  529. 
See  this  case  for  a  learned  disquisition  on 
the  origin,  development,  and  extent  of 
the  powers  of  chancery  courts  over  per- 
sons of  unsound  mind  by  Chief  Ju.otice 
Daly,  with  citation  and  analysis  of  many 
authorities. 
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A  similar  rule  is  observed  in  Ireland,  where  leave  was  given  to 
take  the  lunatic  out  of  the  jurisdiction,  but  not  out  of  the  United 
Kingdom,^  and  in  England,  on  condition  that  his  committee  bring 
him  within  the  jurisdiction  whenever  required.^ 

The  support  of  the  lunatic's  family  is  also  incumbent  on  his 
estate,  and  it  is  the  duty  of  tlie  court  to  appropriate  a  ward»8  family 
sufficient  amount  out  of  the  lunatic's  estate  to  meet  all  !Ji)rtedVu?of 
reasonable  demands,  if  the  income  of  the  estate  is  "^  ®^'**®- 
ample  for  both  himself  and  his  family.    If  the  estate  is  not  suffi- 
cient to  pay  the  lunatic's  debts  and  maintain  him  and  if  the  estate  is 

,  .         .«  J  •    ^      J      t_  •!  1  x-L  j_      •!!       J.  A.        not  sufficient  to 

his  Wife  and  infant  children,  the  court  will  set  apart  a  pay  debts  and 

sufficient  sum  for  such  maintenance,  before  directing  faSSy,\^uffi- 

any  of  his  property  to  be  applied  to  the  payment  of  ^®|nt® n™Jce 

his  debts ;  and  no  advancement  for  prior  maintenance  w*'}  *>«  8«t 

aside,  before 

is  chargeable  on  this  fund.^      Nor  is  the  guardian  the  debts  are 

to  be  D&id 

bound  to  apply  the  pension  from  the  United  States, 
payable  to  a  person  non  compos  mentis,  to  the  payment  fubect^to^^'av- 
of  the  ward's  pre-existing  debts,  or  to  sell  the  furni-  ment  of  debts, 
ture  of  his  ward,  not  subject  to  execution,  for  the  payment  of 
his  debts  ;^  but  if  in  the  hands  of  the  committee,  and 

unless  not 

not  needed  for  the  lunatic's  support,  the  court  may  neededforsnp- 
order  it  to  be  applied  in  the  payment  of  debts.^    So  ^ 
the  amount  appointed  by  a  testator  for  the  support  of  a  lunatic 
will  not  be  reduced  by  reason  of  the  shrinkage  of  income  of  the 
estate.^    And  although  a  committee  may  undoubtedly  Guardian  can- 
maintain  ejectment  to  secure  possession  of  the  luna-  from^wme^** 
tic's  real  estate  as  against  strangers,  yet  he  cannot  ®'®*^- 
bring  such  action  against  the  lunatic's  wife  for  the  purpose  of 
ejecting  her  and  his  children  from  the  house  he  provided  for 
them.^    So,  if  the  wife  and  children  of  an  insane  per-  «r.<. 

'  *^  W  lie  may  r©- 

son  are  in  possession  of  his  land  before  the  appoint-  cover  from 

p  .  ,  guardian  the 

ment  of  the  guardian,  and  raise  a  crop  thereon,  they  crop  raised  by 
are  entitled  thereto  for  their  support,  and  may  re-     ^™' 
cover  from  the  guardian  in  his  individual  capacity,  if  he  takes 
possession  of  and  sells  the  same.^ 

1  Matter  of  Hackett,  3  Ir.  Ch.  375.  *  Elwyn's  Appeal,  67  Pa.  St.  867,  369. 

2  Matter  of  Jonee,  1  Phillipa,  460.  •  McClosky'a  Estate,  9  W.  N.  C.  496. 
>  Matter  of  Latham,  4  Ired.  Eq.  231,         7  Sha£Fer  v.  List,  114  Pa.  St.  486,  488. 

235;  Ex  parte  Hastings,    14  Yes.  182;         ^  Hallett  v.  Uallett,  8  lad.  App.  305, 
Adams  v.  Thomas,  81  N.  C.  296.  310. 

*  Fuller  V.  Wing,  17  Me.  222. 
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Where  the  income  from  an  insane  person's  property  was  not 
.      .^  sufficient  to  maintain  her,  tiie  guardian  was  authorized 

Annuity  mar  ^  ® 

be  purchased  by  the  court  to  iuvest  all  her  property  in  the  purchase  of 
aDiMane  an  annuity  upon  her  life.^  When  a  lunatic's  estate 
^"*^°'  has  been  exhausted,  the  court  will  order  the  committee 

to  turn  over  the  ward  to  the  custody  of  the  overseers  of  the  poor.^ 
If  the  estate  is  And  SO,  if  the  estate  prove  insufficient  for  the  pay- 
*^'yS  and  ment  of  the  lunatic's  debts,  and  for  the  support  of 
fam?iy* county  l^^D^s^lf  ^^^  his  family,  as  well  as  for  the  education  of 
may  appropri-  ^ig  children,  statutory  provision  is  made,  generally, 

ate  necessary  '   o  ^  f 

means.  that  the  guardian  may  apply  to  the  County  Court,  or 

other  authorities,  for  an  appropriation  for  such  purpose.'  But  if 
the  guardian  has  property  belonging  to  the  lunatic,  and  fails  to 
If  the  ward's  provide  his  wife  and  children  with  such  things  as  are 
dent%ourt  '  reasonably  necessary  for  their  comfort,  application 
euar^an^^to  ^*  thcrcfor  may  be  made  to  the  court  under  whose  au- 
™*^?  ionior*  thority  the  guardian  is  acting,  and  the  court  should 
temiiy.  direct  the  guardian  to  make  suitable  provisions ;  but 

the  wife  has  no  cause  of  action  against  the  husband's  estate ;  and 

the  wife  may  procure  the  necessaries,  and  the  hus- 
tate  is  liable  band's  estate  is  liable  therefor.^  If  the  estate  is 
procureT^^  sufficient,  it  is  not  the  business  of  the  court  to  arbi- 
^**®'  trarily  interfere  and  determine  who  shall  constitute 

the  lunatic's  family,  or  what  shall  be  its  appointments,  where  these 
things  have  been  previously  fixed  and  settled  by  the  lunatic  him- 
self at  a  time  when  he  had  the  ability  and  the  right  to  adjust  his 
own  affairs ;  but  the  court  should  authorize  his  committee  to  ex- 
pend a  sufficient  amount  of  the  lunatic's  estate  to  maintain  him 
and  his  household  in  the  manner  he  had  chosen  for  himself  before 
his  lunacy,  if  the  estate  is  ample,  and  such  maintenance  best 
adapted  for  his  comfort  and  ease.^ 

An  allowance  will  be  made  out  of  a  lunatic's  estate  for  the 
maintenance  of  his  illegitimate  children,  but  not  for  their  mother.® 
So  for  the  education   of  adopted  children^  and  stepchildren.^ 

1  Hooper,  Petitioner,  120  Mass.  102.  53;  Matter  of  Heeney,  2  Barb.  Ch.  326, 

'^  Matter  of   McFarlan,  2  Johns.  Ch.  328;    Shaffer    v.  List,  114  Pa.  St.  486, 

440.  489. 

>  For  instance,  in  Arkansas :  Dig.  1894,  o  Expcarte  Haycock,  5  Rnss.  Ch.  154. 

§§  3848-3851.  T  Matter  of  Heenej,  2  Barb.  Ch.  326. 

*  HaUett  V.  Hallett,  8  Ind.  App.  305,         8  Matter  of   WiUoaghby,   11    Paige, 

308.  257,  260. 

6  Hambleton's  Appeal,  102  Pa.  St.  50. 


§138 


COMFOBT  AND  8UFP0BT  OF  WAED. 


457 


And  an  allowance  may  be  made  to  the  immediate  ^"^^'^^^^^ 
relatives  of  a  Imiatic,  though  not  such  as  he  would  be  ^  for  mamte- 
bound  by  law  to  provide  for,  —  not  on  the  principle   imate  children, 
that  they  have  any  interest  in  the  lunatic's  property,  their  mother. 
but  because  the  court  will  act  with  reference  to  the  so  for  relatives 
lunatic  and  for  his  benefit,  as  it  is  probable  the  lunatic  uc^uw  have' 
himself  would  have  acted  if  of  sound  mind.^   A  pension  "omM^tent!* 
was  allowed  in  England  to  an  old  personal  servant  pension  ai- 
obliged  to  retire  from  his  services  to  the  lunatic  on  ^^^^^1^^^°*"*°^^ 
account  of  age  and  infirmity .^    So  a  charitable  con-  chariubie  con- 
tribution toward  the  building  of  a  church,  and  of  a   tributions. 
schoolhouse,  was  authorized  on  the  petition  of  the  committee,  who 
was  next  of  kin  and*  heiress  at  law  to  the  lunatic.^  Committee 
And  the  committee  may  place  in  the  hands  of  the  SlSiiiri^s  to 
lunatic,  so  long  as  he  is  capable  of  judging  of  the  ^^t^^lt^ 
claims  of  applicants,  small  sums  of  money  to  be  dis-  chancy- 
posed  of  in  charity;^  and  the   court  may  authorize  a  gift  to 
indigent  brothers  and  sisters,  if  deemed  prudent.^ 

Allowances  out    of    a  lunatic's  estate   to   the   relations,   for 
whose  support  the  lunatic  is  not  bound,  were,  however,  granted 
with  great  reluctance  in  England,  Lord  Gottenham  Gifts  to  reia- 
saying  that  the  practice  was  one  which  could  not  be  Jj[th  reiuct^^ 
regarded  with  too  much  caution,  and  that  he  would  **^^®' 
never  exercise  such  a  jurisdiction  without  the  greatest  jealousy 
and  caution.®  • 

In  Illinois,  under  a  statute  directing  the  application  of  the 
income  and  profit  of  the  estate  as  far  as  necessary  ^^  to  the  com- 
fort and  support  of  the  ward  and  his  family  and  the  Paj-ment  for 

_  .  J?    I  •        i_'ij  >>  i.      r  •         necessaries  to 

education  of  his  children,'  payments  for  necessaries  an  aduit  insane 
furnished  the  adult  insane  daughter  of  a  lunatic  were  anowed[ 


1  Ex  parU  Whitbread,  2  Mer.  97 ;  In 
re  Frost,  L.  R.  5  Ch.  App.  C.  699 ;  Matter 
of  Heeney,  supra, 

3  Matter  of  Caiysfoit,  Craig  &  PhiL 
76. 

^  Inre  Strickland,  L.  R.  6  Ch.  App.  C. 
226 ;  Matter  of  Heeney,  supra, 

*  Matter  of  Heeney,  supra. 

B  Matter  of  Gilbert,  3  Abb.  N.  C. 
222. 

«  Matter  of  Blair,  1  Myl.  &  C.  300. 303. 
His  Lordship  finaUy  allowed,  in  this  case. 


payment  oat  of  the  lanatic's  estate  for  the 
better  maintenance  and  support  of  her  next 
of  kin,  "  as  there  seemed  no  probability 
that  the  lunatic  would  recover,  or  would 
be  capable  of  greater  enjoyments  than 
those  which  were  now  afforded  her."  See 
also  Clarke,  in  re,  2  Phillips,  282,  dis- 
allowing a  small  sum  asked  for  the  drain- 
age of  an  estate  of  which  the  lunatic  was 
life  tenant,  out  of  the  surplus  income  of 
the  lunatic,  which  was  very  considerable. 


458  DUTIES,  ETC.,  OF  GUAKDIANS  TO  PERSONS  OF  UNSOUND  MIND.  §  138 

but  not  to  an  held  proper,  and  the  conservator  was  allowed  credit 
fhoigh'Sr  therefor  in  his  settlement;^  but  payments  to  an 
mliTo^hiidi^  adult  SOU,  who  took  upon  himself  the  care  of  the 
family  and  lived  upon  and  worked  his  father's  farm, 
though  for  necessaries  of  the  minor  children,  were  held  im- 
proper.^ 

In  North  Carolina  the  statute  makes  provisions^  for  fit  and 
proper  advancements  to  children,  or  the  children  of  deceased 
Advancement*  children  of  luuatics,  out  of  the  surplus  income  of 
^  ^^^^i^l.*^!}  **'    their  estates,  although  not  entitled  to  be  supported  or 

grandchildren.  70  rr 

educated  out  of  such  estate,  after  applying  sufficient 
of  the  income  for  abundant  and  ample  support  of  the  lunatic  and 
his  family.^  These  advancements  are  made  at  the  discretion  of  the 
clerk  having  jurisdiction  over  lunatics,  for  the  promotion  of  the 
interest  of  adult  or  married  offspring,  or  the  education  and  sup- 
port of  minors,^  bearing  in  mind  that  the  advancements  are  to 
be  so  made,  that  at  the  death  of  the  lunatic  the  estate  may  be  dis- 
tributed equally.^  On  the  application  for  such  advancement,  the 
guardian  and  all  persons  who  would  be  distributees  must  be  made 
parties.^  Similar  provisions  are  contained  in  the  statutes  of 
Tennessee^ 

But  where  an  allowance  has  been  decreed  out  of  the  proceeds 
of  sale  of  a  lunatic's  real  estate  for  his  maintenance,  the  amount 

is  not  to  be  exceeded  without  the  sanction  of  the 
lowance  is  not  court.^  And  expenditures  for  the  ward  exceeding 
to  be  exceeded,  ^j^^  rcvenucs  of  the  estate  without  legal  authority 
from  the  court  cannot  be  allowed  a  curator,®  unless  the  court  sub- 
sequently ratify  such  expenditures  as  having  been  necessary  and 
proper.^^ 

Allowance  for  ^^  ^^  ^^^^  ^^  lowa  that  Under  the  statutes  of  that 
faSu?rHmited  ^^^^  ^^^  court  cau  allow  uo  greater  sum'  for  the  sup- 
by  statutes.       port  of  a  lunatic's  family,  than  the  amount  that  is 


1  Matter  of  HaU,  19  Dl  App.  295,298.  ^  Qathrie's  Appeal,   16  Pa.   St.  321, 

a  WUcox  0.  Parker,  23  m.  App.  429,  326. 

431.  *  Snccession  of  Webre,36  La.  An.  312, 

>  Ck)de  N.  C.  1883,  §  1677.  314 ;  Interdiction  of  Leech,  45  La.  An. 

^  lb.,  §  1678.  1 94, 1 98 ;  Patton  t7.  Thompson,  2  Jones  Eq. 

^  lb.,  §  1680.  411,  412 ;  Kennedy  v.  Johnston,  65  Pa.  St 

•  lb.,  §  1679.  451 ;  Hehn  v.  Hehn,  23  Pa.  St.  415. 

7  Code,    1884,    §  4457;     Fanner    v.  ^  Frankenfield's  Appeal,   102  P^.  St 

Farmer,  10  Lea,  309.  589. 
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exempt  from  execution,  until  all  the  debts  are  paid.^    Similarly 
in  Missouri  ^  and  Colorado  if  the  estate  is  insolvent.* 

There  is  no  liability  at  common  law  of  children  for  the  mainte- 
nance of  their  insane  parents,^  and  in  Nebraska  it  is  children  not 
held  that  the  statutes  of  that  State  do  not  impose  linanJe  o™*'''' 
such  liability.fi  And  tlie  father  of  an  indigent  adult  ^«»°«  p*^«^*«- 
insane  son  is  not  liable  for  his  support,  unless  such  liability  is 
created  by  statute.® 

Provision  is  made  in  most  States  for  the  support  of  insane 
paupers  by  the  respective  towns  or  counties,  and  also  for  the 
refunding  of  the  amounts  expended  for  them,  out  of  the  estates  of 
such  persons  to  such  towns  or  counties.     Whether  such  persons 
are  liable  to  an  action  on  the  part  of  a  town  or  county  for  moneys 
paid  on  their  account  in  the  character  of  paupers  seems  doubtful ;  ^ 
but  a  statute  authorizing  the  directors  of  the  poor  to 
sue  for  and  recover  any  real  or  personal  property,  (luiredbyan 
and  to  collect  and  receive  the  rents  and  profits  of  the   laltabie  forlns 
real  estate  and  to  apply  the   proceeds,  or  so  much   teiSIi^^y  the" 
tliereof  as  may  be  necessary,  to  pay  the  expenses  in-  P"^^°- 
curred  in  the  support  and  funeral  of  such  person,  is  construed  as 
subjecting  an  estate  acquired  by  the  pauper  after  he  has  become 
a  charge  on  the  public  to  liability  for  his  previous  maintenance.® 
In  a  suit  for  the  collection  of  sums  paid  by  the  county  for  the 
support  of  an  insane  person,  the  certificate  of  the  superintendent 
of  the  hospital  and  notices  of  the   State   auditor,   G„nrdianen- 
thouffh  certified  recently  before  the  trial  and  for  the  titled  to  reim- 

•'  bursement  for 

purposes  of  the  trial,  are  competent  evidence  to  prove  money  ad- 
the  amount  of  the  claim.®    The  guardian  of  an  in-  for^his  ward's 
sane  person  or  spendthrift  is  bound  to  see  that  his   '"pp****^ 
ward  does  not  suffer ;  and  if  he  takes  the  proper  steps  to  make 


*  Dutch  V.  Marvin,  72  Iowa,  663. 

3  Fro8t  V,  Bedford,  54  Mo.  A  pp.  345, 
358.  But  if  an  order  appropriating  a  cer- 
tain amoant  for  the  support  of  the  ward 
and  his  family,  and  the  education  of  his 
children  is  not  attacked,  it  is  a  sufficient 
defence  to  an  action  against  the  guardian 
for  breach  of  duty  in  not  distributing  che 
fund  among  the  ward's  creditors,  though 
the  court  had  not  the  power  to  make  the 
order ;  s. c.  30  S.  W.  (Mo.  Sup.  Ct )  179. 

«  MiUs'St.  1891,  §2944. 


*  See  authorities  collected  by  Beese, 
Ch.  J.,  in  Bichardson  v.  Smith,  25  Neb. 
771. 

«  Bichardson  v.  Smith,  25  Neb.  767. 

^  Trustees  v.  Jacobs,  6  Honst.  330. 

'  The  contrary  is  held  in  Deer  Isle  r. 
Eaton,  12  Mass.  328;  Stow  v.  Sawyer,  3 
Allen,  515;  Charlestown  v.  Hubbard,  9 
N.  H.  195 ;  and  other  cases. 

8  Directors  v.  Nyce,  161  Pa.  St.  82. 

•  Cedar  County  v.  Sager,  57  N.  W. 
(Iowa)  634. 
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the  town  liable  for  the  spendthrift's  support,  and  advances  money 
of  his  own  in  maintaining  such  ward,  he  is  entitled  to  reimburse- 
ment from  the  town.^ 

The  Orphans'  Court  in  New  Jersey  is  held  not  to  have  author- 
in  New  Jereey  ^^Y  ^  direct  in  advance  how  much  a  lunatic's  guar- 
authori"  fo  ^^^^  ®^^^^  expend  annually  for  his  support  out  of  the 
direct  in  ad-      personal   and   the  profits   of  the  real  estate,^  and 

Vance  how 

much  guardian  that  a  daughter  of  the  lunatic  may  prosecute  a  writ 
aimuafir?or      of  certiorari  for  the  purpose  of  testing  the  validity 

§  139.  Payment  of  Debts  incurred  by  Persons  of  Unsound  Mind 
before  Inquisition.  —  It  is  the  duty  of  guardians  or  committees  of 
^  ,.       ,       persons  of  unsound  mind  to  pay  the  debts  of  their 

Creditors  of         *^       ,  r    i     .  19  xm  1  .      . 

lunatics  are  to  wards  out  of  their  wards  estates.  Where  lunacy  juns- 
equ^y^o  dictiou  is  cxerciscd  by  courts  of  chancery,  the  rem- 
*'^^'  edy  of  creditors  is  in  equity,  where  they  all  stand  upon 

terms  of  equality,  and  the  estate  remaining  after  setting  aside  a 
sufficient  sum  for  the  support  of  the  lunatic  and  his  family  will  be 
subjected  to  the  payment  of  their  claims  —  pro  rata^  if  insufficient 
Creditors  have  to  pay  the  dcbts  in  fuU.^  In  such  cases,  since  the 
cxcepT^^  estates  of  persons  under  guardianship  are  in  the  cus- 
chanceiy.  ^^^y  ^f  ^j^^  law,*  Creditors  have  no  recourse  against 
them,  except  by  order  of  the  Chancery  Court;  creditors  may 
establish  their  claims  by  suit  at  law,  but  the  common-law  process 
to  execute  the  judgment  obtained  is  denied  them.  On  proper 
application  of  a  committee  the  Chancellor  will  restrain  the  execu- 
tion, and  compel  the  plaintiff  to  come  before  him  for  justice.  It 
will  be  a  contempt  of  court  to  interfere  with  the  property  under 
the  exclusive  control  of  the  Court  of  Chancery,*  or  even  to 
commence  a  suit  at  law  without  permission,  after  notice  of  the 
inquisition  declaring  the  incompetency .<^ 

If  guardian  is  ^^^  whcrc  thc  jurisdiction  over  insane  persons  is 
appointed  by      coufidcd  to  courts  of  probatc,  or  courts  of  testamen- 

Probate  Coui;t,  .      .    ,.     .  »  .  \_    ^_ 

prooeedinga  tary  jurisdiction,  which  have  no  power  to  establish 
ciaimtTiA^  or  compcl  payment  of  debts  incurred  by  the  lunatic 

1  Fiske  V.  Lincoln,  19  Pickering,  473.  *  McLean  v.    Breese,  109  N.  C.  564, 

3  State  V,  Berry,  56  N.  J.  L.  454.  566 ;  Wright's  Appeal,  awpra, 
«  Stater.  Berry,  supra.  •  WiUiams  r.  Cameron,  26^  Barb.  172, 

♦  Wright's  Appeal,  8  Pa.  St.  57,60;  174;  L'Amonreux  o.  Crosby,  2  Paige.  422 ; 

Williams  v.  Cameron,  26  Barb.  172 ;  Mat-  Kohertson  v.  Lain,  19  Wend.  649,  65a 
ter  of  Heller,  3  Paige,  199,  201 ;  Matter         ^  L'Amoareuxv.  Crosby,  supra, 
of  Otis,  101  N.  Y.  580, 583. 
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before  the  inquisition,  the  common-law  remedy  is  substantially 
the  same  as  a^inst  a  sane  person,  except  that  the  same  ae  against 
guardian  or  committee  must  be  served  with  notice,  so  ^ 

dqI  fruardian 

that  he  may  defend ;  and  that  if  there  be  no  guardian,   mnstbenoti- 
a  guardian  ad  litem  must  be  appointed.^      It  is  the 


guardian's  duty  to  pay  such  claims  as  he  believes  to  S^^cUims^he' 
be  iust,  and  in  doing  so,  he  may,  in  the  absence  of  Seems  just; 

J        '  °        ^  •' '  and  may  pre- 

any  statutory  restriction  or  fraud,  prefer  one  creditor  for  creditors; 
to  another,  just  as  the  ward,  if  sane,  might  have  done,  whether 
the  estate  is  solvent  or  not.'^      If  the  guardian  refuse   to  pay 
such  claim,  the  creditor  may  establish  it  by  proceeding  at  law, 
and  without  statutory  authorization  the  Probate  Court  ^  ^     ^   _ 

.       -^  -I.         1       .  Probate  Court 

has  no  power  to  interpose  between  a  creditor  having  has  no  newer 
obtained  judgment  against  the  ward  and  its  satisfac-  '"  '°'''**"' 
tion  out  of  the  ward's  property.®    But  in  such  case,  and  where 
the  guardian  admits  the  debt,  the  jurisdiction  of  pro-  but,  on  a  prop- 
bate  courts  arises  to  authorize  the  payment  of  such  may^ordefthe 
judgments  and  debts  out  of    the  personal   property  "{J,2^J^ 
of  the  ward,  if  sufficient,  and  if  not,  then,  on  a  proper  ti»em. 
proceeding,  to  order  the  sale  of  real  estate  for  such  purpose.^ 

It  is  thus  seen,  that  the  appointment  of  a  guardian  to  a  person 
of  unsound  mind  does  not  prevent  his  creditors  from    .     .  ^   . 

*^  Appomtment 

commencing  suits,  in  such  States,  to  recover  their  of  guardian 
debts ;  ^  and  judgment  against  one  declared  a  lunatic  vent  swtST 
is  not  void,  though  voidable,  and   a  purchaser   at     ^' 
sheriff's  sale,  under  such  judgment  will  be  protected.' 
In  Kentucky  a  judgment  obtained  against  one  subse- 
quently found  to  be  of  unsound  mind  may  be  revived  in  an  action 
against  him  and  his  committee,  but  cannot  be  satisfied  by  execu- 
tion after  the  defendant  was  found  of  unsound  mindJ  jn  Massachu- 
In  Massachusetts,  where  a  debtor  may  still  be  arrested  •®^^- 
under  execution,  if  the  judgment  creditor  make  affidavit  that  the 
debtor  holds  property  not  exempt  from  execution,  which  he  does 

1  As  to  gaardians  ad  litem  for  insane  Smith  v.  Pipkin,  79  N.  C.  569 ;  McLean  v. 
defendants,  see  post,  §  145.  Breese,  109  N.  C.  564,  566. 

2  Frost  ».  Bedford,  80  8.  W.   (Mo.)  »  Aldrich  v.  Clark,  12  Vt.  413,  418; 
179.  Morgan  v.  Hoyt,  69  111.  489;   Ex  parte 

'  Adriance  v,  Brooke,  13    Tex.  279,    Leighton,  14  Mass.  207 ;  Thatcher  v.  Dins- 
S85.  more,  5  Mass.  299. 

«  Blake   v,   Respass,    77    N.  C.  193;         «  Foster  v.  Jones,  23  Ga.  168, 170. 

7  McXees  i;.  Thompson,  5  Bosh,  686. 
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not  intend  to  apply  to  the  payment  of  the  creditor's  claim,  it  is 
held  that  a  spendthrift  under  guardianship  cannot  be  lawfully 
arrested  under  such  charge,  because  the  lunatic's  property  is  not 
under  his  control ;  ^  but  that  the  creditor  has  a  remedy  on  the 
guardian's  bond.^ 

Although  the  court  will  not  order  debts  incurred  by  the  party 
before  his  lunacy  to  be  paid,  if  such  payment  will  deprive  him 
or  his  family  of  maintenance,  yet  where  it  appears  in  the  set- 
Guardian  is  tlcmcut  of  the  guardiau's  account  after  the  lunatic's 
aiiowisd  credit    death,  his    Only    child   being  of    age,  that    he  has 

for  debts  paid  <• 

in  pfood  faith,  in  good  faith  paid  such  debts  without  prejudice  to 
interesrts**"  the  estate,  the  disbursement  will  be  allowed.*  So, 
affected.  although  it  is  the  province  of  the  executor  and  not  of 

the  curator,  after  the  interdict's  death,  to  pay  the  remaining  debts, 
yet  if  they  were  justly  due,  and  their  payment  discharges  the 
debts,  it  would  serve  no  useful  purpose  to  disallow  them  in  the 
curator's  account,  and  to  require  their  payment  to  the  executor, 
in  order  that  they  may  be  carried  into  the  administration  account ; 
and  such  payments  will  be  allowed  the  curator  if  no  one  is  preju- 
diced thereby.* 
The  personal  estate  of  a  lunatic  is  primarily  liable  for  his  debts 

Personal  estate  ^^^  ^^^  ^^®  support ;  and  the  Chancery  Court  has  no 
is  liable  for  the  power  to  Order  the  sale  of  real  estate,  unless  it  be 

iunatic*8  debts ;    ^  ' 

...     .„    necessary  to  raise  funds,  in  the  absence  of  personal 

real  estate  win 

not  be  ordered    property,  for  the  payment  of  debts,  or  the  mainte- 

Bold  unless  the  r  i  •  t_-      r       m  i?        ai  j         x-  # 

personalty  is  uaucc  of  him  or  his  family,  or  for  the  education  of 
exhauste  .        j^j^  chu^jr^n  6     jjqj.  ^[Y[  ^ny  provision  be  made  for 

the  support  of  a  lunatic  resident  in  another  State,  until  it  appears 
that  the  property  in  the  hands  of  his  committee  in  such  other 
State  has  been  exhausted.® 

^  Conant  v.  Kendall,  21  Pick.  36,  39,  *  Interdiction  of  Onorato,  46  La.  An. 

approved  and  followed  in  Blake's  Case,  73,  77. 

106  Mass.  501.  >  Matter    of   Fettit,    2    Paige,    596; 

s  Conant  v.  Kendall,  supra.  Matter  of  Hoag,  7  Paige,  312,  315. 

s  McLean  v.  Breece,  113  N.  C.  390.  «  Matter  of  Taylor,  9  Paige,  611,  619. 
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CHAPTER  XVin. 

OF  ACTIONS  BY  AND  AGAINST  PERSONS  OF  UNSOUND  MIND. 

§  140.    Snits  against  Ltinatlos  for  Debts  incurred  before  Inquisi- 
tion. —  Tnsane  persons  are  liable  to    be  sued  for  their  debts, 
accrued  before  the  appointment  of  a   committee,  at  Lunatics  are 
common  law ;  nor  does  the  appointment  of  a  commit-  mon  law  to  be 
tee  arrest  the  progress  of  the  action ;  ^  and  no  action  at  JJILinittee  is 
law  or  in  equity  can  be  maintained,  under  the  common  not  liable. 
law,  against  the  committee,  because  he  is  the  mere  bailiff  or  cura- 
tor, having  no  authority  to  bind  the  lunatic  by  contract.^    The 
earlier  authorities  draw  a  distinction  in  the  mode  of  conducting 
a  suit  or  defence  between  the  case  of  an  idiot,  and  that  of  a  luna- 
tic ;  the  former  must  appear  in  his  proper  person,  and  j^.^^  ^^^^  ^^^ 
any  one  may  be  admitted  to  prosecute  or  defend  for  jn  person,  but 
him,  while  a  lunatic,  or  one  nan  compos  mentis^  must  guardian  or 
appear  by  guardian,  if  a  minor,  and  by  attorney,  if  of  *    ™^^' 
full  age.^    Judgment  obtained  against  a  lunatic  at  Jndgment 
law  cannot  be  set  aside  in  equity  on  the  mere  ground  tic  is  valid. 
of  lunacy  when  it  was  rendered,*  unless  there  be  some  provision 
of  statute  contravening  the  remedy  at  law.*    Thus  a  judgment  by 

^  Coombfl  t;.  Janvier,  31  N.  J.  L.  240,  English  anthorities,  436 ;  Cameron  v.  Pot- 

243;  Ex  parte  Leighton,  14  Mass.  207;  tinger,  3  Bibb,  11;  Stigers  v.  Brent,  50 

Van  Horn  v.  Hann,  39  N.  J.  L.  207,  208,  Md.  214, 223  ;  Amos  v,  Taylor,  2  Brev.  20 ; 

citing  Broom  on  Parties,  182,  Dioey  on  Buchanan  v.  Root,  2  Mon.  114;  Faolkner 

Parties,  2 ;  Allison  V.  Taylor,  6  Dana,  87 ;  v.    McClare,    18    Johns.    \ZA\  Ex   parte 

Walker  v.  Clay,  21  Ala.  797,  807.  Northington,  37  Ala.  496,  499  ;  King  v. 

s  See  ante,  §  137  ;  Boiling  v,  Torner,  Bobinson,  33  Me.  114,  122. 
6  Band.   584,   586 ;  Rodgers  v,  Ellison,  «  Stigers  v.  Brent,  50  Md.  214,  220 ; 

Meigs,  88,90;  Justice  v.  Ott,  87  CaL  530,  Tomlinson  o.  Devore.  1  Gill,  345;   Pol- 

531 ;  Brown  v.  Chase  (case  of  a  spend-  lock  v,  Horn,  43  P.  (Wash.)  885,  holding 

thrift),  4  Mass.  436 ;  Raymond  v.  Sawyer,  that  judgment  against  an  insane  surety,  on 

37  Me.  406 ;  Coombs  v.  Janvier,  31  N.  J.  an  attachment  bond,  who  was  sane  when 

L.  240;  Steel   v.  Young,  4   Watts,    459  the  bond  was  executed,  is  valid. 
(case  of  trustee  of  a  drunkard) ;  Bentley         ^  Tomlinson  v.  Devore,  supra ;  Brasher 

V,  Torbert,  68  Iowa,  122;    Holdom    v.  v,    Cortlandt,   2    Johns.    Ch.  400.   402; 

James,  50  HI.  App.  376.  Eckstein's  Estate,  1  Pars.  Sel.  Cas.  59,  64; 

s  Lang  V.  Whidden,  2  N.  H  435,  citing  Ex  parte  Heller,  3  Paige,  199. 
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Judgment         default  against  a  garnishee  may  be  set  aside  when  it 

^e  eaTCisl^ee    ^''PP®**'^^  *^**  ^^®  gamisliee  was  insane  when  the  sum. 
mav  be  set        mous  was  served  on  her,  under  a  statute  authorizing 
.  the  court  to  relieve  a  party  from  a  judgment  against 

agaiiut  aa  him  through  his  mistake,-  surprise,  or  excusable  neg- 
b  norvotds^bat  Icct.^  But  a  judgment  or  decree  against  an  insane 
upto^etTn T*^  person  is  not  void.  If  attacked  within  the  proper 
valid  defence.     j.jjjjg  ^^^  ^j^^  removal  of  the  disability,  the  decree 

may  be  opened  up  to  admit  of  a  valid  defence,  which  must  be  set 
out.^  If  no  guardian  has  been  appointed,  the  suit  must,  in  the 
nature  of  things,  be  against  him  whose  estate  is  liable  to  pay  the 
judgment  that  may  be  recovered.' 

It  was  decided  in  Maine,  that  when  the  court  receives  informa- 
tion from  some  proper  source,  that  a  defendant  was  not  of  sound 
mind  when  the  suit  was  commenced,  it  is  discretionary  with  the 
court  to  appoint  a  guardian  ad  litem  or  not,  according  to  its 
judgment  on  the  proof  presented ;  and  that  the  law  does  not  im- 
pose upon  the  plaintiff  the  duty  to  ascertain  the  mental  capacity 
of  a  defendant  and  make  it  known  to  the  court,  in  order  that  it 
may  appoint  a  guardian  ad  litem}  But  this  view  is  criticised  in 
a  later  Maine  case,  holding  that  reason  and  justice  and  safety 
impose  the  duty  upon  the  plaintiff  to  suggest  the  insanity  of  a 
defendant ;  and  that  if  he  omit  to  do  so,  he  takes  the  judgment 
at  his  peril.^  And  in  New  Hampshire  the  fact  that  a  person 
against  whom  a  suit  is  commenced  is,  at  the  service  of  the 
process,  a  person  of  unsound  mind,  and  that  he  so  continued 
until  judgment  rendered,  and  that  he  appeared  in  person,  or  by 
attorney,  or  not  at  all,  is  good  cause  to  reverse  the  judgment; 
but  the  defect  in  the  proceedings  renders  them  voidable,  not 
void.* 

If  the  lunatic  or  person  of  unsound  mind  has  been  put  under 
Gnarfian  of  guardianship,  it  is,  in  most  States,  provided  by  statute 
lunatic  18  gen-    that  the  Committee  or  ffuardian  be  joined  as  defend- 

erailv  joined  o  ■.  j    -x    •  n 

with  him,  and    aut  in  a  suit  agaiust   the  ward;   ana  it  is  usually 
him,  required  that  the  committee  or  guardian  answer-  for 

1  Bond  V.  Nensch wander,  86  Wis.  391.  ♦  King  v,  Hobinson.  33  Me.  114, 123. 

«  White  V.  Hinton.  3  Wyo.  753,  763 ;  to  »  Leach  ».  Marsh,  47  Me.  548,  554. 

similar  effect :    PoUock  v.  Horn,  43  P.  >  Lamprey  o.  Nudd,  29  N.  H.  299,  303. 

(Wash.)  885.  To  similar  effect:  Robertson  v.  I^in,  19 

s  Ex  parte  Northington,  37  Ala.  496,  Wend.  649,  650;  Withiow  o.  Smithson,  37 

499.  W.  Va.  757. 
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him.^      If  the  guardian  or  committee  be  personally  unless  person- 
interested  in  the  suit,  a  guardian  ad  litem  must  be 
appointed.^    So  it  is  the  practice  in  equity,  adopted  as  a  rule  of 
law  by  statute  in  some  States,  that  the  court  cannot  coart  cannot 
proceed  without   the   intervention  of  a  guardian  to  JJi^JSardian" 
protect  the  interests  of  an  insane  defendant;  if  he   to  protect 

"^  •    J         -11  insane  person. 

had  been  judicially  declared  insane,  his  committee  or 

guardian  is  required  to  conduct  his  defence;    but  the  court,  if 

for  any  reason  it  is  deemed  best   for  his  interest,  may  appoint 

some  other  competent  person  to  protect  his  interest  as  guardian 

ad  litem.^     The  lunatic  must  be  served  with  notice  Lannticmast 

of  the  suit,  though  formal  service  of  process  upon  a  ^e  wrved  with 

person    deprived  of    reason  may  appear   somewhat 

absurd  ;  yet  it  is  necessary  that  he  be  a  party,  so  that  execution 

may  eventually  issue  against  his  estate,  and  service  upon  him  is 

necessary.* 

In  America  the  enforcement  of  the  liabilities  of  persons 
Statutory  pro-  oi  uusouud  mind,  incurred  before  inquisition,  is  in 
visions.  most  States  regulated  by  statute.     Thus,  for  instance, 

such  claims  are  provable  against  the  estates  of  lunatics  in  the 
hands  of  their  committees  or  guardians,  and  payable,  in  like 
manner  as  claims  against  the  estates  of  deceased  persons,  in 
Colorado,*  Iowa,®  Kentucky,^  Maine,®  New  Hampshire,®  and 
Wyoming.^^  In  the  absence  of  statutory  authority,  however,  the 
Probate  Court,  or  court  having  probate  jurisdiction,  p  ^  .  n^  -* 
has  no  power  to  allow  claims  against  the  estates  of  has  no  power 

.,,,-.,.  ,  to  allow  claims 

insane  persons,  in  the  nanus  of  their  conservators  or  unless  author- 
guardians.     Such  an  allowance  is  a  mere  nullity,  and  ^*«*^ '^y  "^*^»*^- 
imposes  no  duty  on  the  guardian  to  pay  the  same.^^  t  k  t  k 
In  Kentucky  the  statute  authorizes  the  Circuit  or 


^  Aldridge  v,  Montgomerj,  9  Ind.  302 ; 
Sjmmes  v.  Major,  21  Ind.  443. 

s  Hewitt's  Case,  3  Bland  Ch.  184. 

»  Cox  V,  Gress,  51  Ark.  224,  229 ;  Rj- 
der  V.  Topping,  15  111.  App.  216,  220.    . 

*  Rodgers  v,  Ellison,  Meigs,  88,  90; 
Scott  V,  Winningham,  79  Ga.  492 ;  Har- 
rison V.  Rowan,  4  Wash.  C.  C.  202,  207 ; 
Ingersotl  v.  Harrison,  48  Mich.  234 ;  Job- 
tice  V.  Ott,  87  Cal.  530. 

•  Mills' St.  1891,  §2941. 

>  If  estate  be  insolvent:  McClain's 
Aim.  Code,  §  3469. 


7  St.  1894,  §2154. 

8  Rey.St.  1883,ch.  67,§  16. 
•  Publ.  St.l891,ch.  197,  §8. 

w  Rey.  St.  1887,  §2305. 

"  Morgan  r.  Hoyt,  69  111.  489.  The 
remedy  pointed  out  in  this  case  for  the 
creditor  is  the  establishment  of  his  claim 
in  a  court  of  competent  jnrisdiction ; 
whereupon  all  the  property  of  the  insane 
person  might  be  sold  to  satisfy  the  judg- 
ment. 
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Chancery  Court  to  order  the  sale  of  all  the  estate  of  a  lunatic,  if 
the  same  be  not  sufficient  to  pay  his  debts,  and  the  distribution 
of  the  proceeds  and  settlement  of  the  estate  as  prescribed  by  law 
lor  the  settlement  of  the  estates  of  insolvent  decedents.^  If 
pending  an  action  in  a  court  of  general  jurisdiction  the  defendant 
is  placed  under  guardianship  in  such  a  State,  and  the  estate  is 
decreed  to  be  settled  in  the  insolvent  course,  the  action  abates.* 
Whenever  it  appears  to  the  court  that  a  party  who  has  been  sum- 
moned as  defendant  to  an  action  is  insane,  but  has  not  been  judi- 
cially declared  so,  or  if  be  has  no  committee,  it  is  the  duty  of  the 
court  to  appoint  a  guardian  ad  litem  for  him,^  who  is  under  the 
^control  of  the  court.* 

After  tbe  finding  of  an  inquisition  out  of  chancery  declaring 
the  incompetency  of  the  lunatic,  the  proper  remedy  of  creditors 
Prmctice  in  ^^  ^7  ^^  application  to  the  Chancery  Court  by  petition, 
Chancery.  f^p  ^j^^  payment  of  their  debts,  if  the  committee  de- 
cline to  pay  without  direction  of  the  court;  and  if  there  be  a 
doubt  or  denial  of  the  validity  of  the  claims,  the  court  will  refer 
the  matter  to  a  master  for  trial.*  Where  it  is  necessary  for  the 
Lanatic  or  Creditor  of  a  lunatic  or  habitual  drunkard  to  file  a  bill 
joinedVith  agaiust  the  committee  to  establish  a  debt  and  obtain 
committee.  satisfaction  thereof  out  of  the  lunatic's  estate,  it  seems 
that  the  lunatic  or  drunkard  may  also  be  made  a  party  defendant,^ 
so  as  to  bind  him  by  the  proceeding ;  but  he  is  not  a  necessary 
party  for  any  other  purpose.^ 

Service  of  the  writ  for  the  commencement  of  an  action  against 

a  person  found  to  be  a  lunatic  or  habitual  drunkard  must,  as  is 

.  generally  provided  by  statute  in  the  several  States,  be 

be  on  commit-    ou  the  Committee  or  guardian  of  the  estate  or  person ; 

and  before  the  writ  issues,  there  should  be  a  sugges- 
tion of  record  of  the  inquisition  of  lunacy  and  of  the  name  of  the 
committee,  otherwise  the  service  of  the  writ,  though  made  on  the 
committee,  is  void  J 

^  German  Bank  v,  Engelns,  14  BaBh,  of  the  court :  Austin  v.  Bean,  101  Ala. 

708,  710.  183, 147. 

^  Jones  V.  Jones,  45  N.  H.  123;   Haw-         *  L'Amonreux  v.  Crosbj,  2  Paige,  422, 

kins  V.  Learned,  54  N.  H.  333.  428;  Carter  v.  Beckwith,  128  N.  Y.  312, 

s  Qerster  v.  Hilbert,  38  Wis.  609,  612,  316 ;  Tally  v.  Tallj,  2  Der.  &  B.  £q.  385, 

Speak  V,  Metcalf,  2  Tenn.  Ch.  214 ;  Steifel  388. 
r.  Clark,  9  Baxt.  466,  469.  *  Beach  r.  Bradlej,  8  Paige,  146, 14a 

«  Such  defendant  is  treated  as  a  ward         7  Hulings  v.  Laird,  21  Pa.  St.  265. 
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On  principle,  where  the  idiocy  of  the  defendant  is  known,  the 
practice  is  said  to  be  to  stay  proceedings  until  the  guardian  is 
notified  to  appear,  and  if  he  chooses  to  defend,  he  should  enter  bis 
name  on  the  record  for  that  purpose.^ 

A  distinction  has  been  taken  between  guardians  ad  litem  and 
the  general  guardians  of  lunatics  with  respect  to  their  power  to 
bind  the  ward  by  their  admissions,  pleading,  or  con-  Guardian 
ducting  the  trial :  while  it  is  admitted  that  the  former  bfnd't^rt°by ' 
can  waive  nothing  and  admit  nothing,  either  by  an-  p>e*ding; 
swer  or  otherwise,  during  the  progress  of  the  trial,^  it  was  held  in 
Missouri  that  the  general  guardian  of  an  insane  person  can  act  in 
regard  to  his  ward's  interest  like  an  ordinary  litigant,  but  general 
and  waive  objections  to  the  admission  of  testimony,  fo^tiSes 
the  same  as  if  acting  in  his  own  right.^    In  Illinois  ™^^- 
this  doctrine  is  emphatically  repudiated.^ 

It  has  been  held,  that  the  guardian  of  an  insane  person  may 
submit  the  claims  of  his  ward  to  arbitration,^  which 

•    1  1-1  M  1         ..1  1    J.  M       Submission  of 

on  principle  would  seem  to  apply  with  equal  force  to  claims  to  arbi- 
claims  against  his  ward ;  but  clearly  he  cannot  sub-  ^'*°°* 
mit  to  arbitration  where  his  interest  is  adverse.^ 

So,  in  North  Carolina,  under  the  statute  of  that  State,  judgment 
may  be  rendered  against  a  person  non  compos  mentis  on  the  con- 
fession of  his  guardian^ 

The  promise  of  a  spendthrift  under  guardianship  to  pay  a  debt 
is  not  sufficient  to  sustain  an  action  against  him ;  but  spendthrift's 
an  admission,  after  suit,  of  a  promise  made  before  the  J^^t^^  ^^ 
suit,  has  been  held  sufficient.*  binding. 

§  141.    UabUity  of  Lunatlos  under  Okiardianihip.  —  It  is  a  well- 
known  self-evident  rule  of  law,  though  not  without  exceptions  in 
some  States,  that  a  lunatic,  whose  lunacy  has  been  contract  of  a 
judicially  determined,  and  for  whom  a  committee  has  I^Vdianshfp 
been  appointed,  is  incapable  of  entering  into  a  con-  "  ^®*<^' 

1  Per  Woodbnry,  J.,  deciding  Lang  v,  fire  jndgM.    But  the  case  is  cited  as  sng- 

Whidden,  2  N.  H.  435,  437,  and  citing  taining  a  cognate  point  in  Le  Boargeoise 

anthorities.  v.  McNamarra,  82  Mo  189,  192). 

*  As  to  the  power  of  guardians  to  bind         *  Huling  v,  Huling,  32  111,  App.  519, 

their  infant  wards,  see  antet  §  57 ;  also,  as  521 ,  citing  earlier  Illinois  cases,  passing  on 

to  guardians  ad  litem,  §  21.  the  rights  of  infants. 

»  Collins  p.    Trotter,  81  Mo.  275,  283         *  Hntchins  v.  Johnson,  12  Conn.  376. 
(Judge  Sherwood  dissenting,  Judge  Ray         •  Fortune  v.  Killebrew,  86  Tex.  172, 

not  sitting,  and  Judge  Hough  concurring  174. 

in  result,  but  apparently  dissenting  from  ^  McAden  v.  Hooker,  74  N.  C.  24,  28. 
the  reasoning,  so  that  the  point  received  ^  Hoit  v,  Underhill,  10  N.  H.  220,  222. 
the  unqualified  approval  of  but  two  of  the 
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Lunatics  are 
liable  for 
necessaries. 


tract,  and  that  any  contract  which  he  may  assume  to  make  while 
in  such  condition  is  absolutely  Toid.^  And  the  court  will  not 
Lunacy  once  inquire  whether  the  lunacy  in  fact  continued  and  ex- 
prSumed'to  18^®^  whou  the  coutract  was  made  ;  the  presumption 
continue.  q£  ^^  continuance  is  conclusive  as  to  all  dealings  after 

the  inquisition  until  it  has  been  superseded.^  So  the  incapacity 
of  a  drunkard  found  by  inquisition  to  be  incapable  of  managing 
his  affairs,  continues,  even  during  his  sober  intervals,  until  the 
drunkard's  death,  or  the  supersedeas  of  the  commission.^ 

But  while  an  adult  person  of  unsound  mind  cannot  be  held 
liable  for  any  express  contract  entered  into  by  him,  it  is  clear  on 
principle  and  authority  that  such  person  may  become 
liable  on  an  implied  contract  for  necessaries  suitable 
to  his  estate  and  condition  in  life,*  furnished  before  or 
after  the  appointment.^  The  ancient  maxim,  that  no  one  ought 
Rule  revent-  ^  ^  permitted  to  stultify  himself,  though  denied  in 
ing  seif-stuiu-    modcm  law,  is  clearly  applicable  in  cases  of  lunatics, 

where  the  law  implies,  as  it  does  in  cases  of  minors,^ 
a  promise  to  pay  for  necessary  services,  or  supplying  necessary 
articles,^  if  not  supplied  by  the  guardian.^  Insane  persons  stand, 
in  this  respect,  on  the  same  footing  with  minors.®  The  services 
Liable  for  nee-  rendered,  or  sCrticles  furnished,  must  be  such  as  to 
b^fidaHo^*'  prove  beneficial  to  the  lunatic;  if  they  prove  of  no 
them.  benefit,  the  party  cannot  recover,  even  though  he  in 

good  faith  supposed  him  to  be  sane,  if  the  circumstances  known  to 
the  other  were  such  as  to  convince  a  reasonable  and  prudent  man 
of  his  insanity,  or  put  him  on  an  inquiry  by  which,  if  reasonably 
prudent,  he  might  have  learned  that  fact.^^    Whether  household 


1  Carter  v,  Beckwith.  128  N.  Y.  312, 
316 ;  L'Amoureux  v.  Crosby,  2  Paige,  422, 
427. 

3  Redden  v.  Baker,  86  Ind.  191 ;  Devin 
V.  Scott,  34  Ind.  67. 

»  Wadsworth  v,  Sharpsteen,  8  N.  Y. 
388,391. 

*  Ex  parte  Northington,  37  Ala.  496, 
498;  Litchfield's  Appeal,  28  Conn.  128, 
137 ;  Combs  v,  Beatty,  3  Bnsb,  613,  616 ; 
Blaisdell  v.  Holmes,  48  Vt.  492 ;  McCril- 
lis  V.  Bartlett,  8  N.  H.  569,  571 ;  Fruitt  v. 
Anderson,  12  lU.  App.  421,  428;  Ashley 
V.  Holman,  15  S.  C.  97  ;  Miller  v.  Hart, 
135  Ind.  201,  203  ;  Baker  v.  Groves,  1  Ind. 
App.  522,  525. 


*  Van  Horn  v.  Hann,  39  N.  J.  L.  207, 
209. 

>  See  ante,  §  57. 

^  Richardson  v.  Strong,  13  Ired.  L. 
106 ;  Tally  ».  Tally,  2  Dev.  &  B.  Eq.  385 ; 
Seaver  v.  Phelps,  1 1  Pickering,  304 :  Cole- 
man u.  Frazer,  3  Bosh,  30D,  309. 

«  Stannard  i;.  Barns,  63  Vt.  244,  246; 
Maaghan  u.  Barns,  64  Vt.  316,  322. 

*  Sawyer  v.  Lafkin.  56  Me.  308 ;  SUn- 
nard  v.  Bams,  63  Vt.  244,  249. 

1^  Lincoln  v.  Backmaster,  32  Vt.  652, 
657;  see  a  discussion  of  the  liability  of 
Innatics  apon  their  contracts  by  Ch.  J. 
Redfield  in  this  case,  p.  657.  Also  Baxter 
t*.  Portsmontb,  5  Bamw.  &  Cr.  170,  172. 
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furniture  contracted  for  by  a  spendthrift  under  guar-  }^hat  consti- 
dianship  constitutes  necessaries  under  a  statute  mak-  sariesisaques- 
ing  the  spendthrift's  estate  liable  for  necessaries,  is  a 
question  of  fact  which  an  appellate  court  cannot  revise.^    The  lia- 
bility by  implied  contract  extends  to  necessaries  furnished  to  the 
lunatic's  wife."  In  Vermont  the  liability  of  one  who  has  presumption  in 
been  put  under  guardianship  as  an  insane  person,  for  ^®™**°^ 
necessaries  furnished  under  contract  with  him,  is  based  upon  the 
principle  that  the  adjudication  of  insanity  is  not  conclusive  against 
the  ability  of  the  party  so  adjudged  to  make  a  valid  contract  for 
necessaries;^  to  make  such  adjudication  available  as  a  defence,  it 
should  be  accompanied  with  evidence  showing  that  the  insanity 
was   of  that  character  which  disqualified   the  defendant  from 
making  a  valid  contract.^ 

The  law  raises  only  a  reasonable  promise  to  pay  for  necessaries 
furnished  a  person  of  unsound  mind ;  hence,  as  above  intimated, 
the  defendant  will  not  be  held  liable  unless  the  services 

IT  ,•   t        e        •  \     n    ^  ji  /••!     Where  services 

rendered  or  articles  furnished  have  proved  beneficial  rendered  do 
to  him.6    Thus  it  is  held  in  New  York  that  where  a  ScLrhlnaUc  u 
solicitor  appears  in  behalf  of  a  person  against  whom  °®'  ^**^^®* 
a  commission  of  lunacy  is  issued  to  oppose  the  same,  he  has  no 
claim  against  the  estate  of  the  lunatic  on  the  ground  of  the  con- 
tract for  his  services  if  the  jury  find  the  party  to  have  been  a 
lunatic  at  the  time  of  the  retainer.®    Nor  is  an  attorney  entitled 
to  an   action  on   the  ground  of  a  contract  with  one   under  a 
commission  of  lunacy  to   obtain  for  him  a  supersedeas  of  the 
commission,  if  the  issue  is   found   against  the  party's  sanity.*^ 
But  a  man  who,  by  reason  of  habitual  drunkenness,  is  incapable 
of  managing  his  affairs,  may  make  a  valid  contract  for  Drunkard's 
necessaries,  including  such  things  as  are  useful  and  an"attornTy 
proper  for  his  station;   and  according  to  this  prin-  dian*ippofnud 
ciple  he  may  contract  with  an  attorney  to  have  a  b^ndilT™*^*^ 

1  Leonard  17.  Stott,  108  Mass.  46.  taxable  costs,  there  being  so  much  doabt 

^  Pearl  v.  McDowell,  3  J.  J.  Marsh,  about  the  fact  of  lanacy  that  the  Chan- 

658,  662;  Booth  v,  Cunningham,  126  Ind.  cellor,  if  applied  to,  would  have  directed 

431,  433,  citing  English  cases.  such  opposition). 

s  Stannard  v.  Bums,  63  Vt.  244,246;  7  Carter  v.  Beckwith,  128  N.  Y.  312, 

Blaiadell  v.  Holmes,  48  Vt.  492.  315.    In  this  case,  also,  the  court  held 

*  Motley  V.  Head,  43  Vt.  633, 639.  that  the  attorney's  charges  might,  in  the 
^  Lincoln  r.  Buckmaster,  32  Vt.  652,  discretion  of  the  court,  be  allowed  out  of 

657.  the  lunatic's  estate,  recoverable,  after  the 

*  Matter  of  Conklin,  8  Paige,  450  lunatic's  death,  by  action  against  the  per- 
(but  the  court  allowed  the  aolicitor  his    sonal  representative. 
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gaardian  appointed  for  his  protectdoa  under  the  statute,  and 
recover  a  reasonable  fee  from  the  estate  of  -the  drunkard  for 
his  services.^  So  where  one  is  restrained  of  his  liberty  with- 
So  th  lo  ^^^  legal  process,  as  an  insane  person,  and  employs 
ment  of  counsel  counsel  to  prosccutc  a  writ  of  habeas  corpus  in  his 
wr!roi^6«a<  behalf,  for  the  purpose  of  investigating  the  grounds 
^^^^v^'  and  circumstances  of  the  restraint,  such  counsel  is 

entitled  to  recover  a  reasonable  compensation  for  his  services  ren- 
dered in  good  faith,  if  the  condition  of  the  party  be  such  as  to 
render  investigation  proper.^ 

Insane  persons  are  also  liable  in  damages  for  any  tort  they  may 
commit,  although  they  cannot  be  punished  criminally  ; '  and  this 
Lunatics  ara  liability  cxists,  although  the  lunatic  was  at  the  time 
Luhough  fcSJJ-'  under  guardianship,  and  the  damage  complained  of 
ingaguardian.  ^^s  causcd  by  the  defective  condition  of  a  place  (not 
in  the  exclusive  occupancy  and  control  of  a  tenant)  on  real  estate 
of  which  he  is  the  owner,  and  of  which  his  guardian  had  the  care 
and  management ;  ^  and  although  the  plaintiff  knew  him  to  be 
insane  and  might  have  prevented  the  commission  of  the  act.^ 
But  a  lunatic  is  not  liable  for  punitive  damages,  under  circum- 
stances which  might  render  a  sane  person  so  liable,^  nor  for 
damages  where  the  wrong  lies  in  the  intents  So  a  person  or 
corporation,  knowingly  employing  or  commissioning  a  lunatic  to 
follow  a  dangerous  avocation,  will  be  liable  to  innocent  third  par- 
ties for  any  damages  resulting  from  acts  done  by  such  lunatic 
while  so  employed.® 

Under  a  statute  of  Kansas,  the  verdict  of  a  jury  lawfully  em- 
panelled for  such  purpose,  finding  a  person  to  be  insane  or  a 
habitual  drunkard,  exempts  such  person  from  trial,  imprisonment, 
or  being  held  to  bail  on  a  criminal  charge,  so  long  as  such  verdict 
is  operative.® 

§  142.  RespectiTe  Liability  of  G-uardians  and  of  Lunatics  on  Con- 
tracto  after  l|iquiaition.  —  It  has  been  already  mentioned,  that  com- 

1  Darby  v.  Cabann^,  I  Mo.  App.  126.  namerous  aathorities,  both  English  and 

To  similar  effect :  firownlee  v.  Switzer,  49  American,  cited  by  Gray,  C.  J.,  p.  88. 
Ind.  221.  5  Morse  v,  Crawford,  17  Vt  499. 

^  Hallettv.,0ake8,  1  Cosh.  296.  «  Ward  v.  Conatser,  4  Baxt  64,  66; 

'  Busw.  on  Ins.  §355,  and  authorities  Kron  v.  Schoonmaker,  3  Barb.  647,  650; 

cited ;  Lancaster  Bank  v.  Moore,  78  Pa.  Cross  u.  Kent,  32  Md.  581 .  583. 
St.  407, 412.  •  Jewell  v.  Colby.  66  N.  H.  399. 

*  Morain  v,  Devlin,  132  Mass.  87,  and         &  Cole  v.  Nashville,  4  Sneed,  162. 

*  Matter  of  Kidd,  40  Kans.  644. 
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mittees  or  guardians  cannot  by  their  own  acts  or  contracts  bind 
their  wards.^    Hence,  no  action  lies  against  a  lunatic  no  action  by 
for  necessaries  purchased  for  him  by  the  guardian,  f^^gthis 
even  after  he  has  recovered  his  reason,  and  after  the  ^"•dfomeoe*. 
guardian  has  restored  his  property  to  him,  without  niahed. 
retaining  any  part  of  it  to  indemnify  himself  for  his  liability  on 
account  of  his  ward.^    But  if  the  former  ward,  after  his  restora- 
tion, promise  to  pay  the  debt  incurred  for  him  by  his  guardian, 
such  promise  will  support  an  action ;  and  the  guardian,  having 
paid  the  debt,  may  recover  from  his  former  ward.' 

Contracts  made  by  guardians,  either  of  minors  or  of  persons 
of  unsound  mind,^  though  made  in  behalf  of  their  wards,  bind  the 
guardians  personally,  so  that  the  recovery  thereon  q^^^^^  ^^^ 
must  be  by  action  against  them,  not  against  the  ward.^  guardians  per- 
The  liability  of  the  guardian  is  in  some  States  charged  ' 

on  the  guardian's  bond,  so  as  to  make  his  sureties  liable  to  the 
creditor  having  furnished  necessaries  for  the  use  of  and  their 
a  drunkard  and  his  family  at  the  request  of  the  guar-  •**'«^«»- 
dian.®    So  a  committee  is  personally  liable  for  the  rent  of  premises 
demised  to  his  ward,  and  which  the  committee  occu-  committee 
pies  in  transacting  the  ward's  business ;  ^  but  the  com-  uJdeM«i»e"* 
mittee  does  not  thereby  take  title  to  the  leasehold,  ma^  for  his 
and    no  privity  is  created    between   him  and  the   ,     ' 

but  does  not 

lessor ;  his  possession  is  the  possession  of  the  court,  uke  the  tide. 
of  which  he  is  the  mere  bailiff  or  servant,  hence  the  lessor's  rem- 
edy, if  the  committee  no  longer  occupies  the  premises,  is  that  of 
an  ordinary  creditor  against  the  lunatic's  estate.'    Where  there 
is  an  express  contract  in  writing,  whereby  third  persons  agree  to 
pay  the  board  and  other   expenses  of  an  insane  person  at  an 
asylum,  no  promise  can  be  implied,  because  there  is  jng^ne  ^^^^^ 
no  room  for  an  implied  contract  where  an  express   |^"  "reason  of 
contract  exists ;  and  evidence  that  credit  was  given  eip^ws  con- 
by  the  officers  of  the  asylum  to  the  estate  of  the  in-  another, 
sane  person  is  inadmissible.'    In  such  case  the  insane  person  does 

1  Ante,  §  141.  «  State  v.  Fitch,  113  Ind.  478,  481. 

s  Westmoreland  v.  Daris,  I  Ala.  299.  '*  Matter  of  Otis,  34    Hnn,  542;    af- 

*  Westmoreland  v,  Daris,   iupra.  ftrmed  on  appeal :  101  N.  Y.  580. 

*  As  to  guardians  of  minors,  see  ante,         ^  Matter  of  Otis,  101  N.  Y.  580,  585. 

§  57.  ^  MaBsachnsetts  v.  Fairbanks,  129  Masa 

*  MiUer  r.   Hart,  135  Ind.  201,  208;     78. 
Kowing  V,  Moran,  5  Dem.  56, 59 ;  Tbacher 

^.  Dinsmore,  5  Mass.  299, 301. 
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not  become  liable,  although  one  of  the  persons  signing  the  con- 
tract  mentioned  did  so  in  anticipation  of  being  appointed  guar- 
dian, and  after  the  insane  person  had  been  an  inmate  of  the 
asylum  for  a  fortnight ;  and  although  it  was  understood  by  both 
of  them,  that  the  board  would  be  furnished  upon  the  insane  per- 
son's credit,  their  liability  therefor  being  only  collateral  to  that  of 
said  insane  person ;  and  although  the  original  terms  for  the  board- 
ing were  afterwards  changed  with  the  guardian's  consent,  and 
though  the  guardian  subsequently  agreed  to  pay,  and  did  pay  part 
of,  the  debt  out  of  his  ward's  estate.^ 

It  results  from  the  doctrine  that  persons  of  unsound  mind 
under  guardianship  cannot,  either  in  person  or  through  their 
Neither  guar-  guardians,  bind  themselves  by  any  contract,  except  for 
C8n"engi^e*in  ncccssaries,  that  neither  the  guardian  of  such  ward 
business  with-    j^gr  the  Ward  himself  can  engage  in  any  trade  or  business 

out  order  of  o   o  j 

court.  80  as  to  bind  the  lunatic's  estate,  without  authority 

from  the  court.  Whether  the  court  having  jurisdiction  over  the 
lunatic's  estate  can  make  an  order  conferring  such  authority, 
depends  upon  the  power  conferred  on  such  court  by  the  statute. 
Whether  court  or,  it  may  be,  by  the  absence  of  statutory  restriction, 
make^s^ch'^  Under  a  statute  making  it  the  duty  of  every  guar- 
order,  quare,  ^j^jj  u  ^j^  prosccuteand  defend  all  actions  instituted  in 
behalf  of  or  against  his  ward ;  to  collect  all  debts  due  or  becoming 
due  to  his  ward,  and  give  acquittances  and  discharges  therefor ; 
and  to  adjust,  settle,  and  pay  all  demands  due  or  becoming  due 
Rulings  in  ii^om  his  ward,  so  far  as  his  estate  and  eflfects  will 
Missouri  extend,"  2  it  was  held,  that  as  a  matter  of  law  the 

guardian  as  such  could  not,  in  the  absence  of  an  order  of  the 
court  authorizing  him  thereto,  conduct  or  engage  in  any  business 
for,  or  by  transactions  pertaining  to  such  business  bind  the  estate 
of  the  lunatic.  And  that  under  a  statute  authorizing  a  probate 
negativing  court  to  "  make  an  order  for  the  restraint,  support, 
such  power.  ^^^  safe-kccping  of  such  person,  for  the  management 
of  his  estate,  and  for  the  support  and  maintenance  of  his  family, 
and  the  education  of  his  children,  out  of  the  proceeds  of  such 
estate ;  to  set  apart  and  reserve  for  the  payment  of  debts,  and  to 
let,  sell,  or  mortgage  any  part  of  such  estate,  real  or  personal, 
when  necessary  for  any  of  the  purposes  above  specified,"  *  the 

1  Massachusetts  v.  Fairbanks,  ISSMass.         >  Wag.  St.  (Mo.  1872)  p.  714,  §  18. 
414,420.  >  Wag.  St.  (Mo.  1872)  p.  714,  §  19. 
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court  had  no  power  to  authorize  the  continuance  of  the  business, 
or  any  business  transactions  in  behalf  of  the  lunatic ;  or  to  bind 
his  estate  by  reason  thereof,  except  in  special  exigencies  as  a 
temporary  order  to  preserve  the  property  of  the  estate,  or  to  make 
it  available  for  purposes  of  sale  or  otherwise ;  ^  and  it  matters  not 
that  the  conducting  or  continuance  of  such  business  would  be 
profitable  to  the  estate.^  '^  The  guardian  of  an  insane  person  is 
a  trustee ;  ...  as  such  he  has  no  authority  to  subject  the  estate 
in  his  charge  to  the  risks  and  hazards  of  any  trade  or  business 
undertaking.  .  .  .  When  he  employs  the  assets  of  the  beneficiary 
in  trade  or  speculation,  or  in  the  establishment  or  continuance 
of  a  manufacturing  business,  ...  he  does  so  in  violation  of  the 
trust  by  which  he  holds  them.^  Nor  is  the  guardian  authorized 
to  permit  his  ward  to  transact  business  as  if  sane;  and  those 
having  notice  of  the  adjudication  of  lunacy  trade  with  the  ward, 
even  with  the  consent  of  the  guardian,  at  their  peril.  The  guar- 
dian paying  debts  so  incurred  by  his  ward  will  not  be  allowed 
credit  therefor  in  his  accounting.*  In  such  case,  where  the  facts 
are  known  to  both  parties,  and  the  mistake  is  one  of  law  as  to  the 
liability  of  the  principal,  the  fact  that  the  principal  cannot  be 
held  is  no  ground  for  charging  the  agent  with  liability  ;  and  the 
guardian,  also,  is  not  liable.^ 

But  the  case  of  Michael  v.  Locke,  so  far  as  it  denied  the  power 
of  the  Probate  Court  to  authorize  the  guardian  of  an  insane  person 
to  continue  and  carry  on  the  business  established  by  Affirmiog 
the  ward  before  the  inquisition,  was  overruled  in  a  ^^•p<*^«'^- 
later  case,  construing  the  statute  referred  to  as  investing  the 
Probate  Court  with  large  discretionary  powers,  to  direct  and  order 
the  continuance  of  the  business  of  the  ward.  The  difference 
between  the  functions  of  an  executor  and  the  guardian  of  an 
insane  person  is  pointed  out :  "  There,"  says  Judge  Black,  "  the 
general  purpose  of  the  law  is  to  wind  up  the  estate,  pay  off  the 
debts,  and  turn  over  the  remainder  of  the  property  to  those  entitled 
to  the  same  in  succession.  ...  In  the  case  of  an  insane  person, 
the  ward  continues  to  be  the  owner  of  the  property.     He  and  his 

1  Merritt  v.  Merritt,  62  Mo.   150,  153     App  582.    To  similar  effect:  Mandaj  v. 
(case  of  an  administratrix  inrolyiDga  sim-     Mims,  5  Strobh.  L.  132. 
liar  principle).  *  Michael  o.  Locke,  80  Mo.  548,  551. 

*  Western  Cement  Co.  w.  Jones,  8  Mo.  *  Coleman  r.  Farrar,  112  Mo.  54,  73. 

App.  373,  379;  Michael  v,  Locke,  10  Mo.         ^  Western  Cement  Co.  r.  JonGBySupra^ 

Michael  v.  Jones,  84  Mo.  578,  582. 


474    OF  ACTIONS  BY  AND  AGAINST  FEBSONS  OF  UNSOUND  MIND.  §  143 

family  are  to  be  supported,  his  children  to  be  educated,  and  it  is 
not  practicable  to  close  up  his  affairs.  Hence,  the  bond  of  the 
guardian  is  conditioned  to  ^  manage  and  administer  his  estate,' 
&c."  ^^It  is  rather  the  duty  of  the  guardian  to  protect  and 
preserve  the  business  affairs  of  the  ward  than  to  wind  them  up. 
To  that  end  the  statute  has  investod  the  Probate  Court  with  large 
discretionary  powers.**  ^ 

The  Supreme  Court  of  Massachusetts  decided,  in  a  case  turning 
upon  the  right  of  a  guardian  to  credit  for  disbursements  in  con- 
tinuing the  manufacturing  business  which  had  been  carried  on 
In  MMsa-  ^7  ^^^  ward,  that  inasmuch  as  such  business  had  been 
chuBetu.  carried  on  at  the  request,  or  with  the  concurrence  of 

all  parties  interested  in  the  ward's  estate,  and  resulted  advan- 
tageously to  the  estate,  the  guardian  was  entitled  to  the  credit ; 
but  declined  to  express  any  intimation  as  to  the  guardian's 
liability  if  there  had  been  a  loss.^ 

A  conservator  may,  by  permission  and  direction  of  the  court 
having  appointed  him,  perform  the  personal  contracts  of  his  ward 
Guardian  may  Di^dc  in  good  faith  and  legally  subsisting  at  the  time 
<*^,<>»S.,       of  his  disability  and  which  may  be  performed  with 

ward's  yalid  "^  « 

contralto.         advantage  to  the  estate.* 

§  143.  Snits  by  or  in  behalf  of  Persons  of  Unsound  Mind.  — - 
Since  all  persons  of  unsound  mind  are  capable  not  only  of  holding, 

but  also  of  acquiring  property,  the  law  gives  to  them, 
sue  and  be  ^  as  an  inseparable  concomitant  to  such  right,  the  right 
*"*  "  of  action.    **  By  a  uniform  and  uninterrupted  current 

of  authorities,  from  the  time  of  Fitzherbert  to  the  present  period, 
it  has  been  established  that  an  idiot  or  lunatic  may  sue  and  be 
sued."  ^  The  appearance  in  an  action  by  a  person  of  unsound 
. .  J  mind  is  by  attorney,  or  any  competent  person  as  next 

by  attorney  or    friend,  if  he  be  an  adult  not  under  guardianship;^ 

next  friend »,.,  •..         *r  •         ht  j**^* 

minor  by  but  by  guardian,  if  a  mmor.^    In  a  proceedmg  msti- 

guardian.  tutcd  by  ouc  describing  himself  as  next  friend  of  the 

Court  may  ap-  insane  plaintiff,  the  court  has  power  to  supersede  such 

SLi  ad  Hum,  ncxt  friend  by  a  guardian  ad  litemy  when,  in  its  just 

i  State  V.  Jones,  89  Mo.  470,  477.  v.  Newcomb,  13  Bush,  544,  578 ;  JetUm  v. 

s  Marphy  v.  Walker,  131  Mass.  341.  Smead,  29  Ark.  372,  381. 

s  Wilcox  9.  Parker,  23  VL  App.  429,         »  Holzheiser  v.  Golf,  33  S.  W.   (Tex.) 

431.  887. 

^  Cameron  o.  Pottinger,  3  Bibb,  11,12;         «  Reese  v.    Reese,  89  Ga.  645,  651; 

Chicago  9.  Monger,  78  IlL  300;  Newcomb  Shaw  v.  Barney,  1  Ired.  £q.  148,  150; 
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discretion^  it  finds  it  for  the  interest  of  the  petitioner  to  do  so.^ 
Where  the  question  of  sanity  or  insanity  is  involved  in  the  sub- 
ject-matter of  the  suit,  it  may  be  tried  irrespective  of  whether  a 
commission  of  lunacy  has  been  issued  or  not.' 

But  if  a  guai'dian  or  committee  have  been  appointed  by  a  court 
for  the  protection  of  an  insane  person,  habitual  drunkard,  or 
spendthrift,  there  is  some  diversity  in  the  law  whether  the  action 
in  behalf  of  such  person  is  to  be  brought  by  or  in  the  name  of  the 
ward  himself,  or  by  or  in  the  name  of  his  guardian  or  committee. 
The  answer  to  this  question  depends  on  various  circumstances, 
and  is  not  uniform  in  the  different  States.    The  rule  is  said  to 
be  well  settled,  that  in  actions  at  law  for  the  vindica-  Lunatic  must 
tion  of  the    rights  of  an   insane  person,  he  must  ^SctSn^at 
himself  be  a  party.'    It  is  not  sufficient  that  such  ac-  ^*^- 
tion  be  brought  by  the  guardian,  or  in  the  name  of  the  guardian.^ 

A  different  rule  prevails  in  equity,  where  bills  are  brought  in 
the  name  of  the  guardian  or  committee,  or  in  the  name  of  the 
lunatic  by  his  committee.^    If  the  lunacy  appear  on 
the  face  of  the  bill,  and  no  next  friend  or  committee  be  a  party 
is  named   therein,  the  objection  may  be  raised  by  '"^^'^'y* 
demurrer,  or  by  motion  to  take  from  the  files  ;^  or  ,     ^.    . 

.  "^  .  bat  objection 

by  plea  in  abatement,^  and  where  such  objection  is  must  be  taken 

.  J      .  !.•  'A.  r      J    1  •       1      by  demurrer 

not  made  m  proper  time,  it  may  be  taken  as  waived,  or  plea  in 
and  cannot  be  raised  for  the  first  time  on  appeal.®  **>**«™«°*- 

McCreight  «.  Aiken,  1  Rice  L.  56,  59 ;  tion  for  the  release  of  a  person  confined 

Amos  V.  Taylor,  2  Brev.  20 ;  Lang  v.  Whid-  in  an  insane  asylnm. 
den,  2  N.  H.  435,  436.    In  the  last  men-         ^  Reese  v.  Reese,  89  Ga.  645. 
tioned  case  attention  is  called  to  English         *  Lombard  v.  Morse,  155  Mass.   136, 

authorities  distinguishing  between  idiots,  138;    Crane  v.  Anderson,  3  Dana,  119; 

who  cannot    appear    bj    guardian,   pro-  Allen  v.  Ranson,  44  Mo.  263,  265;  Mo- 

chein  ami  or  attorney,  but  ever  in  per-  Creight    v.  Aiken,   1  Rice    L.    56,    59; 

son  and  lunatics,  who,  like  infants,  maj  Petrie    v.     Shoemaker,    24    VTend.    85; 

appear  by  prochein  ami  and   defend  in  Brooks  v.  Brooks,  3  Ired.  L.  389;  Dor»- 

person.  heimer  v.  Roorback,  18  N.  J.  Eq.  438; 

1  King  tf.  McLean,  64  Fed.   R.  331,  Green  v.  Komegaj,  4  Jones  L.  66,  69. 
356,  quoting  from  Sale  v.  Sale.  1  Beav.         «  Reed  v.  Wilson,  13  Mo.  28 ;  Shaw 
586,  587.    In  this  case  (a  petition  filed  by  v.  Bnrney,  1  Ired.  Eq.  148,  150;  Riggs  u, 
a  next  friend  for  an  infant)  the  Master  of  Zaleski,  44  Conn.  120. 
the  Rolls  said :  "  It  matters  little  what  the         ^  Shaw  v.  Bnrney,  1  Ired.  Eq.  148, 150; 
nature  of  the  suit  is ;  when  a  party  comet  McCreight  v.  Aiken,  1  Rice,  56,  59 ;  Nor- 
here  using  the  privilege  of  acting  on  the  com  v,  Rogers,  16  N.  J.  Eq.  484  ;  Dors- 
behalf  and  as  the  next  friend  of  infants,  it  heimer  v.   Roorback,   18  N.J.  Eq.  438; 
is  his   bouuden   duty  to  show  that    he  Gillespie  v.  Hauenstein,  17  So.  602. 
really  acts  for  the  benefit  of  the  infant,         *  Norcom  v,  Rogers,  supra ;  Gorhaxa 
and  not  to  promote  interests  of  his  own."  v.  Gorham,  3  Barb.  Ch.  24,  34. 
See  also  King's  Case,  161  Mass.  46.    The         ^  Jetton  v.  Smead,  29  Ark.  372, 381. 
proceeding  in  both  cases  was  on  a  peti-         *  Bird  v.  Bird,  21  Gratt.  712,  715. 
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Distinction  be- 
tween action 
fur  relief  gen- 
erally and 
action  to  set 
aside  a  con- 
tract made 
while  insane. 


So,  in  New  Hampshire,  advantage  cannot  be  taken  of  the  defect 
after  pleading  the  general  issue.^  Chancellor  Walworth  recog- 
nizes the  distinction  drawn  in  English  cases  between 
a  bill  filed  to  set  aside  acts  done  by  the  lunatic  while 
incompetent,  and  a  bill  for  the  relief  of  the  lunatic 
not  for  the  purpose  of  avoiding  an  act  of  the  lunatic 
after  the  loss  of  his  reason.  The  former  bill  is  held  to 
be  properly  brought  by  the  committee  without  making 
the  lunatic  himself  a  party,  on  the  principle  that  the  lunatic 
should  not  be  compelled  to  stultify  himself;^  while  the  latter 
must  join  the  lunatic  with  the  committee,  or  be  brought  in  the 
name  of  the  lunatic  by  his  committee.^  The  reasons  alleged  by 
the  Chancellor  why  the  lunatic  himself  should  be  a  party  to  a  suit 
for  the  recovery  of  property  claimed  for  him  is,  that  a  suit  by  the 
Dan  r  of  Committee  would  not,  on  recovery,  bar  a  second  suit 
second  suit  by    bv  the  lunatic  himsclf,  or  by  his  representative  after 

lunatic,  if  v  i 

not  party  to  his  death.*    But  since  the  Court  of  Chancery  has,  by 

"'  law,  control  of  the  personal  estate  and   choses  in 

action  of  the   lunatic,  the  court   may  effectually   protect   the 

may  be  defendant,  if  the  matter  has  been  fairly  litigated  by 

guarded  ^j^g  committee  in  the  Chancery  Court.     It  is  accord- 

agamst  in  "^ 

equity.  ingly  held  that  the  objection  to  the  non-joinder  of  tho 

lunatic  with  his  committee  is  a  matter  of  form,  and  not  of 
substance,^  and  it  is  immaterial,  in  a  chancery  proceeding, 
whether  the  lunatic  be  joined  with  the  committee  or  omitted.* 
But  the  better  practice  seems  to  be  to  join  the  lunatic.^ 


1  Lang  ».  Whidden,  2  N.  H.  435,  437. 

*  This  rale  is  mentioned  in  a  namber 
of  cases;  among  them  McCreight  u.  Aiken, 
1  Rice  L.  56,  58 ;  Gorham  v.  Gorham,  3 
Barb.  Ch.  24,  81 ;  Lombard  v.  Morse, 
supra ;  bat  it  has  now  given  place  to  the 
mle  that  a  man  may  show  that  he  was 
utterly  devoid  of  reason,  so  that  he  could 
not  understand  the  contract  entered  into, 
and  is  then  not  bound  by  it :  McCreight 
v.  Aiken,  supra;  Webster  v.  Woodford, 
3  Day,  90,  100;  MitcheU  v.  Kingman,  5 
Pickering.  431 ;  Tolson  v.  Gamer,  15  Mo. 
494, 497  ;  Bishop  v.  Hunt,  24  Mo.  A  pp.  373. 

»  Gorham  t?.  Gorham,  3  Barb.  Ch.  24, 
81,  reviewing  the  English  cases  on  the 
subject. 

*  To  same  effect :  Ueberoth  v.  Union 
Bank,  9  Fhila.  83. 


>  Gorham  v.  Gorham,  3  Barb.  Ch.  24, 
35. 

0  Ortley  v.  Messere,  7  Johns.  Ch.  139. 

'^  "  The  practice  of  instituting  such  a 
suit  [for  a  right  of  an  insane  person]  in  the 
name  of  the  committee  only  is  sustained 
by  high  authority:  Sto.  £q.  PI.  §  64; 
Ortley  v.  Messere,  7  Johns.  Ch.  R.  139. 
But  where,  as  in  this  State,  the  maxim  of 
the  common  law,  that  one  cannot  stultify 
himself,  is  not  recognized,  it  is  certainly 
better  to  follow  the  general  rule  of  plead- 
ing, to  make  all  parties  to  the  suit  who 
are  materially  interested  in  the  object  of 
it,  and  not  to  litigate  and  adjudge  con- 
cerning the  estate  of  any  person,  even  a 
lunatic,  who  is  not  before  the  court ; " 
Sims  V.  McLure,  8  Rich.  Eq.  286 ;  Ashley 
v.  Holman,  15  S.  C.  97,  105. 
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But  in  states  where  the  guardian  has  no  title  or  interest  in  the 
ward's  estate,  the  guardian  cannot  maintain  a  bill   in  his  own 
name  to  avoid  a  conveyance  or  transfer  of  his  property   Guardian  can- 
by  the  ward;  it  must  be  brought  in  the  name  of  the  not  sue  at  law 
ward,  and  the  rule  against  self-stultification  does  not  lunatic's  con- 
apply.^    A  committee  or  guardian,  however,  being  in      ^  °  ^* 
charge  of  the  lunatic's  property,  may  sue  like  a  bailiflf  except  for  his 
in  his  own  name  for  any  right  belonging  to  him,  or  own  interest. 
for  damages  arising  out  of  any  injury  to  his  possession,  or  upon 
his  own  contract  relating  to  the  lunatic's  property.^    Thus  the 
right  of  action  on  a  note,  given  by  a  purchaser  from  the  guardian 
of  a  spendthrift  for  standing  trees  on  his  ward's  land,  is  in  the 
guardian,  and  the  ward  cannot  discharge  them,  even  after  release 
from  his  wardship,  if  there  be  a  balance  due  from  the  ward  to  the 
guardian  for  advances.^    So  a  guardian  was  allowed  to  maintain 
detinue  to  enforce  the  return  of  a  slave  belonging  to  his  ward,  on 
a  contract  of  hiring  made  by  him  as  guardian.*    The  committee 
of  a  lunatic  who  has  performed  valuable  services  for  a  former 
committee    having    since   died,  may   bring  action   against   the 
deceased  committee's  estate  on  the  implied  promise  to  pay  for 
such  services  without  joining  the  ward.^ 

Suits  in  behalf  of  persons  of  unsound  mind  must  be  brought  by, 
or  in  the  name  of,  the  committee  or  guardian  of  such  person,  or 
such  committee  or  guardian  must  at  least  join  in  g^^^^^  ^ 
such  suits  in  Alabama,^  Florida/  Georgia,®  Indiana,^  quiring  suits 
lowa,^^  Kansas,^^  Missouri,^^  jjg^  Hampshire,^^  New  in  name  of 
Jersey,^*  North    Carolina,^^    Ohio,^®    Pennsylvania,^^  ^^"  ^"^' 


1  Lombard  v.  Morse,  155  Mass.  136, 138. 

'^  Cameron  v.  Pottinger,  3  Bibb,  11; 
Crane  v.  Anderson,  3  Dana,  119;  Nick- 
erson  p.  Gilliam,  29  Mo.  456;  Field  v. 
Lacas,  21  6a.  447,  451 ;  Warden  r. 
Eichbanm  (ejectment),  14  Pa.  St.  121. 

'  Thompson  v.  Boardman»  1  Vt.  367, 
371. 

^  Crane  v.  Anderson,  3  Dana,  119. 

*  Ashley  v.  Holman,  15  S.  C.  97,  af- 
firmed aa  to  the  right  of  action  in  25  S.  C. 
394,  402,  bat  reversed  on  the  qaestion  of 
sofficiency  of  the  evidence. 

^  Dearman  v.  Dearman,  5  Ala.  202. 

7  Rev.  St.  1892,  §  982. 

8  Field  V.  Lacas,  21  Ga.  447,  451. 

*  Bearss  v.  Montgomery,  46  Ind.  544, 


548 ;  the  lunatic  cannot  sne  by  solicitor : 
Jelly  0.  Elliott,  1  Ind.  119. 

^  Chavannes  v.  Priestley,  80  Iowa,  316, 
321 ;  soit  cannot  be  brought  by  next 
friend :  Tiffany  v.  Worthington,  65  N.  W. 
(Iowa)  817. 

^  Gustafison  v.  Ericksdotter,  37  Eans. 
670. 

12  Rev.  St.  1889.  §  5531. 

i«  Lang  V.  Whidden,  2  N.  H.  435,  437. 

'*  In  equity,  but  at  law  the  idiot  or 
lunatic  sues  by  next  friend :  Dorsheimer 
V.  Roorback,  18  N.  J.  Eq.438. 

1*  In  equity;  Latham  v.  Wiswall,  2 
Ired.  Eq.  294. 

16  Rev.  St.  1890. 

"  Warden   v,  Eichbaum,  14  Pa.    St 
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Vermont,^  Virginia,^  and  probably  other  States.  In  Lonisiana, 
insane  persons  are  incompetent  to  prosecute  a  suit,  either  in  their 
own  behalf  or  as  tutors  of  minors,^  and  in  Maryland,^  Tennessee,^ 
and  Texas,*  it  is  held  that  where  a  lunatic  having  no  guardian  or 
committee  brings  an  action,  it  must  be  by  next  friend,  or  some 
one  must  be  joined  with  him  to  become  responsible  for  costs. 
Petition  miut  ^hc  petition  in  a  suit  by  the  guardian  or  committee  of 
iicti^nln^he'  *^  insane  person  must  show  that  the  right  of  action 
ward,  ig  in  the  ward  ;  ^  but  it  is  sufficient  to  aver  that  the 

party  for  whom  the  suit  is  brought  has  been  adjudged  a  person  of 
unsound  mind,  and  that  the  plaintiff  has  been  duly  appointed  his 

guardian.^  Where  a  plaintiff  becomes  insane  aft^r 
becoming  in-  beginning  an  action,  it  is  error  to  substitute  the 
brought^must  guardian  as  sole  plaintiff';  the  suit  should  be  prosecuted 
to  the  Mmflf  ^^  *^®  name  of  the  plaintiff,  as  an  insane  person,  by 
Buchpereonby  ]^{^  guardian.®     So  in  Texas;  nor  can   a  wife  be 

his  gnardian.  °  ' 

substituted  as  plaintiff  in  an  action  begun  by  her 
husband  before  his  insanity  .i<> 

It  was  held  in  Massachusetts,  that  a  spendthrift  under  guardian- 
ship can  maintain  no  action  in  his  own  name  alone  for  an  assault 

and  battery  committed  on  his  person  by  his  guardian, 
Bue  his^giiar-  on  the  ground  that  a  civil  action  can  only  be  for 
aMiiuu'^Mid  damages,  or  a  suit  for  money,  which  the  person  under 
battery.  guardianship  cannot  bring  in  his  own  name ;  and  to 

bring  it  by  guardian  would  be  to  have  the  guardian  sue  himself.^^ 
In  Ohio,  suit  cannot  be  brought  by  the  next  friend  of  a  lunatic ; 
if  the  guardian  refuses  to  bring  suit,  he  should  be  removed,  and 
another  appointed.^ 

121,  127;  including  action  for  partition:  *  Dixon  v.  Cardoso,  106  CaL  506,  dt- 

Klohs  V.  Reifsnyder,  61  Pa.  St.  240,  243.  ing  numeroiu  California  cases. 

1  CoUard  v.  Crane,  Brayt.  18 ;  Holden  ^^  Texas  Co.  v.  Bailey.  83  Tex.  19,  S3. 

V.  Scanlin,  30  Vt.  177,  181 ;  Lincoln  v.  "  Mason  v.  Mason,  19  Pickering,  506. 

Thrall,  34  Vt.  110,  113.  Attention  is  caUed  by  the  judge  decid- 

3  Bird  V.  Bird,  21  Gratt.712.  ing  this  case,  to  the  fact  that  the  ward's 
'  Kirwin  v.  Insurance  Co.',  35  La.  An.  redress  through  the  criminal    courts   is 

33,  35.  always  open  to  him,  and  that  his  civil 

4  Owing's  Case,  1  Bland  Ch.  290.  remedy  is  only  suspended  until  the  guar* 
'  Stephens  v.  Porter,   1 1  Heisk.  341 ;    dian's  removsJ,  for  which  the  use  of  unaa- 

Parsons  v.  Kinser,  3  Lea,  342,  345.  thorized  personal  violence  would  furnish 

0  Pelham  v.  Moore,  21  Tex.  755.  sufficient  cause.    He  also  suggests  that 

^  Bearss  v.  Montgomery,  46  Ind.  544,    the  suit  might,  perhaps,  be  prosecuted  by 

548.  a  prochein  ami.    See,  as  to  this  principle^ 

A  Hoke  V.  Applegate,  88  Ind.  630,  533.    ante,  §  21. 

^  Row  V.  Row,  41  N.  £.  (Ohio)  239. 
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It  is  held  in  Missouri,  that  where  the  guardian  sues  in  his 
own  name,  the  defendant  may  plead  an  indebtedness  of  the 
ward  to  him  by  way  of  set-off,^  while  the  contrary  was  held  in 
Pennsylvania.^ 

The  wifd  of  an  insane  husband,  confined  in  an  asylum  in 
another  State,  was  in  Vermont  allowed  to  bring  an  action  in  her 
sole  name  for  a  wrong  personal  to  herself;^  but  in  Wife  of  an 
Missoun  an  msane  husband  under  guardianship  can-  lowed  to  sue  in 
not  be  joined  with  the  wife  in  a  suit  for  property  of  ^*''^*'  °'^*' 
the  wife,  the  statute  requiring  the  guardian  "  to  prose-  hMb2S"under 
cute  and  defend  all  actions  instituted  in  behalf  of  or  ipiardi«n8hip 

cannot  be 

against  his  ward."  *  Though  the  guardian  of  a  luna-  jojued  with  the 
tic  may  have  the  statutory  authority  to  maintain  an  property. 
action  of  ejectment  against  a  stranger  to  secure  possession  of  the 
lunatic's  real  estate,  and  to  represent  his  ward  in  proceedings  in 
partition  and  valuation  of  real  estate,  yet  he  has  no  authority  to 
bring  suit  against  the  lunatic's  wife  for  the  purpose  of  ejecting  her 
and  her  children  from  the  home  provided  for  them.^ 

§  144.    Insanity  am  a  Cause  for  the  Annulment  of  a  Marriage  or  for 
Divorce.  —  A  marriage  contracted  by  a  person  under  commission 
of  lunacy  during  a  lucid  interval  is  good  at  common  Marriage  dui^ 
law,®  the  question  being,  whether  at  the  very  time  of  ^^S^^lt 
the  marriage  both  parties  were  capable  of  consenting^  common  !«▼. 
So  there  can  be  no  annulment  of  a  marriage  on  the  ground  that 
defendant  is  a  lunatic,  unless  it  appear  that  the  insanity  existed 
at  the  time  of  the  marriage.^    The  institution  of  proceedings  for 
the  appointment  of  a  guardian,  together  with  the  appointment  of 
a  guardian  ad  litem  for  the  defendant  was  held  insufficient  as 
proof  of  notice  of  the  insanity  of  such  party  to  one  about  to  marry 
him.*    Proceedings  to  avoid  a  marriage  contracted  snit  to  annul 
by  one  having  been  found  a  lunatic  and  incapable  of  ^aanii^^'g 
managing  her  affairs  may  be  brought  by  her  acting  by  n*™®- 
her  committee,  as  in  other  cases  for  equitable  relief ;  and  on  an 
application  for  divorce  on  that  ground,  when  the  fact  of  incapacity 
at  the  time  of  the  marriage  is  established,  the  court  is  bound  to 

1  Nickerson  v.  Gilliam,  29  Mo.  456.  7  s  Biih.  M.  D.  &  S.  §  1243  ;  Nonne- 

*  Beale  v.  Coon,  2  Watts,  1^3.  macher  v.  Nonnemacher,  159  Pa  St.  634. 

*  Gnstin  v.  Carpenter,  51  Vt.  585.  *  Forman  t^.  Forman,  24  N.  Y.  Snpp. 
«  Hayes  v.  Miller,  81  Mo.  424.  917. 

•  Shaffer  v.  List,  114  Pa  St.  486,  489.  *  Barber  r.  Barber,  74  Iowa,  801. 

•  1  Bishop  on  Marr.  Dir.  &  S.  §  603. 
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Action  for  di- 
vorce mav  be 
brought  By 
guardian  or 
next  friend, 


Guardian  aJ  pronounce  a  decree  of  nullity.^  And  if  the  insane 
beZ'gllrdiAn,  P^^^on  has  no  guardian  or  committee,  the  court  will, 

on  the  application  of  a  third  party  and  proof  of  in- 
sanity, appoint  a  guardian  ad  litem  to  conduct  the  cause  of  the 

libellant,^  or  continue  the  trial  until  the  proper  court 
has  appointed  a  guardian.^  Actions  for  divorce  may 
be  prosecuted  for  an  insane  plaintiff  either  by  guar- 
dian, or  next  friend  appointed  by  the  court;  and  if 
during  the  pendency  of  a  suit  the  respondent  becomes  insane,  the 
case  will  be  continued  so  long  as  there  is  hope  that  he  will 
and  defended  recovcr,*  but  if  the  insanity  is  hopeless,  the  plaintiff 
w  inArd\!Sa'ad  ^^7  P^oceed,  and  the  defence  may  likewise  be  con- 
utem.  ducted  by  the  guardian  appointed  by  the  proper  court, 

or,  if  there  be  none  such,  by  a  guardian  ad  litem  appointed  by  the 
court  in  which  the  suit  is  pending ;  and  the  fact  that  both  parties 
were  insane  when  the  petition  was  filed,  affords  no  conclusive 
reason  for  dismissing  it.* 

Assuming  that  insanity  can  in  any  case  afford  a  defence  to  pro- 
ceedings for  divorce,  it  is  only  when  the  insanity  is  permanent 
and  abiding,  without  hope  of  recovery  or  amelioration.^ 

But  neither  the  lunatic  in  person,  nor  a  prochein  amij  can  main- 
tain the  action  for  divorce ;  the  right  to  institute  such  suit  is 

strictly  personal  to  the  husband  or  wife,  and  the  will 
of  the  prochein  ami  may  not  be  the  will  of  the  lunatic ; 
courts  will  regard  only  the  intelligent  will  of  the  party, 
and  the  intervention  of  a  next  friend  in  bringing  the 
suit  is  an  indirect  admission  that  it  was  not  brought  during  a 
lucid  interval,  for  then  it  would  have  been  in  the  name  of  the 
party  plaintiff."  So  a  court  of  equity  will,  on  the  petition  of  a 
conservator,  set  aside  a  decree  of  divorce  granted  on  the  petition 
of  an  insane  wife  confined  in  an  insane  asylum  in  another  State, 
whether  actual  fraud  in  obtaining  such  decree  be  proved  or  not.® 
In  Iowa  it  is  held,  that  the  guardian  of  an  insane  person  cannot 


Neither  lunatic 
in  person,  nor 
nextfriendfCan 
maintain  suit 
for  divorce, 


1  Cramp  v.  Morgan,  3  Ired.  Eq.  91  ; 
Johnaon  v.  Kincade,  2  Ired.  Eq.  470 ;  Way- 
mire  V.  Jetmore,  22  Oh.  St.  271 ;  Foster 
V.  Means,  1  Speer*8  Eq.  569;  Thajer  v. 
Thajer,  9  R.  I.  377,  386. 

^  Denny  v.  Denny,  8  Allen,  311. 

*  Mansfield  v.  Mansfield,  13  Masa.  412. 

*  Stratford  ».  Stratford,  92  N.  C.  297. 

ft  Garrett   v.  Garrett,  114  Mass.  379. 


See  also  Rathbnn  o.  Rathbon,  40  How.  Pr. 
328. 

^  Hanbnry  v.  Hanbniy,  L.  R.  Prolx 
222 ;  Yarrow  v.  Yarrow,  L.  R.  1  Prob.  93. 

»  Worthy  w.  Worthy,  36  Ga.  45.  To 
same  effect :  Winslow  v.  Winslow,  7  Mass. 
96;  Birdzell  v.  Birdzell,33  Kans.  433. 

•  Bradfozd  o.  Abend,  89  Dl.  78. 
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maintain  an  action  in  his  behalf  for  divorce,  because  the  petition 
must  under  the  statute  of  that  State  be  verified  by  tlie  oath  of  the 
plaintiff.^  The  reasons  militating  against  the  right  of  an  insane 
person  to  an  action  for  divorce  apply  equally  to  the        .     ,. 

*^  ,  rr  ./      1         ./  ^  nor  for  alimony 

action  for  alimony  as  an  incident  to  the  action  for  as  an  incident 
divorce  ;  and  when  the  statute  gives  an  action  for  ali- 
mony virithout  a  divorce  for  any  of  the  causes  for  which  a  divorce 
may  be  granted,  it  will  be  equally  beyond  the  reach  of  insane  per- 
sons, for  the  reason  that  they  cannot  exercise  their  choice  or  elec- 
tion to  bring  such  action  ;  and  no  guardian  can  do  so  for  them.^ 
So  a  motion  for  the  allowance  of  a  counsel  fee  and  alimony  pen- 
dente  lite,  was  refused  against  a  defendant  who  had  been  declared 
insane  by  the  court,  on  the  ground  that  the  order  moved  for  would 
imply  a  default  and  neglect  of  moral  obligation  which  ought  not 
to  be  imputed  to  a  lunatic.^ 

Insanity  is  not,  in  the  absence  of  a  statute  so  declaring,  a  ground 
for  divorce  ;  nor  does  the  fact  that  the  wife  is,  in  consequence  of 
licr  mental  disease,  prevented  from  discharging  her  conjugal  duties, 
and  the  husband  from  enjoying  that  intercourse  with  her  resulting 
from  the  marriage  relation,  constitute  impotence  as  a  ground  for 
divorce.* 

§  145.    Quardlana  ad  litem  for  Insane  LitlgantB.  —  There  was  oc- 
casion to  fully  discuss  the  functions,  duties,  and   liabilities   of 
guardians  ad  litem  and  other  special   guardians  in   connection 
with  the  guardianship  over  minors.*    There  is  little,  no  difference 
if  any,  difiEerence   between   guardians  ad   litem  for  ^^rad^lum 
minors  and  those  for  insane  litigants.    The  latter  de-  fj^  "n^n"^'  *"^ 
fend  by  general  guardian  or  committee,  if  one  has   pe»o°8. 
been  appointed  for  them ;  and  where  the  law  requires  the  appoint- 
ment of  a  guardian  ad  litem  to  an  insane  defendant,  his  general 
guardian  or  committee  will  usually  be  appointed  such  guardian  ad 
litem^  even  if  the  action  be  against  a  lunatic  or  habitual  drunkard 
and  his  committee  jointly,  if  the  latter  have  no  interest  ad- 
verse to  that  of  his  ward  J      The  appointment  of  a  guardian  ad 

1  Shank  v.  Mohler,  61  N.  W.  (Iowa)  •  Stnrges  v,  Longworth,  1  Oh.  St.  544, 
981;  BirdzeU9.Birdzen,ddKaD8.433,436.     552;  RothweU  v.  BousheU,  1  Bland  Ch. 

2  BirdzeU  v,  Birdzell,  supra.  373,  note ;  Post  v.  Mackall,  3  Bland  Ch. 
»  McEwen  v.  McEwen,  10  N.  J.  Eq.     486,  488;  Van  Horn  v.  Hann,  39  N.  J.  L. 

286.  207  ;  Security  Loan  and  Trust  Co.  v.  Kauf 

*  Pile  V.  Pile,  94  Ky.  308.  mann,  108  Cal.  214,  222. 

»  Ante,  §  21.  t  New  v.  New,  6  Paige,  237. 

81 
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mayb«*made  ^*^^^  ™^7  ^^  made  foF  an  insane  defendant,  although 
rot°iiln*  *^  he  may  not  have  been  found  to  be  insane  by  inquisi- 
iouQdinsime     tion,^  where  the  insanity  is  shown  to  exist,  as,  for 

Dv  regular  '        ' 

inquisition.  instance,  if  it  is  alleged  by  the  defendant  and  admit- 
ted by  the  plaintiff's  attorney  ;  plaintiff  in  such  case  may,  in  the 
discretion  of  the  court,  be  allowed  to  amend,  so  as  to  raise  the 
question  without  prejudice  to  the  defendant*  So  if  an  action  at 
law  is  brought  against  an  adult  nan  compos  mentis^  he  must  be 
defended  by  an  attorney,  unless  he  have  a  guardian  authorized  by 
statute  to  appear  for  him,  to  be  appointed  by  the  court,  if  neces- 
sary ;  and  if  the  court  refuses  to  let  the  plaintiff  go  on  with  his 
action,  "  unless  he  first  have  a  guardian  appointed  by  the  Probate 
Court,  and  notify  the  guardian  of  the  pendency  of  the  suit,"  a 
mandamus  will  be  awarded  by  the  Supreme  Court,  at  plaintiff's 
instance,  to  compel  the  appointment  of  an  attorney  to  represent 
But  if  there  ia  *^®  defendant.*  But  if  the  insanity  has  been  sug- 
doubtastothe  gested  ou  affidavit,  but  not  legally  ascertained,  and 
^'/inquisition  there  is   doubt  whether  proof  can  be   successfully 

made,  the  court  is  without  authority  to  appoint  an 
attorney,  and  will  continue  the  case  to  afford  an  opportunity  for 
an  inquisition.*  So  in  equity,  on  the  suggestion  of  the  defend- 
ant's insanity,  the  court  should,  before  appointing  a  guardian  ad 
litem,  ascertain  whether  the  condition  of  the  defendant's  mind  is 
such  as  to  require  the  protection  of  such  a  guardian  ;  and  for  such 
purpose  the  court  may  refer  the  matter  to  a  master,  to  report,  on  a 
personal  examination  of  the  party,  aided,  if  need  be,  by  physicians.^ 
The  appointment  of  a  guardian  ad  litem  is  necessary,  also, 
where  a  lunatic  defendant's  committee  or  general 
SwTil'necw.  g'lardian,  whose  duty  it  is  to  appear  for  and  defend 
wrvifthe        him,  is  himself  interested  in  the  matter  in  contro- 

liinatic's^uar-  -...<»      i  ".^         i 

dian  is  himself  vcrsy  ;^  a  foHiori^  if  the  committee  be  the  adverse 
the^contro-*"  party .^  The  power  to  appoint  a  guardian  ad  litem 
versy.  j^^^  ^^  insauc  defendant  exists  independently  of  the 


1  Markle  v.  Markle,  4  Johns.  Ch.  168; 
Post  V.  Mackall,  3  Bland  Ch.  486,  488 ; 
Bensieck  v.  Cook,  110  Mo'.  173,  183. 

2  Boyce  v.  Lake,  17  S.  C.  481, 483. 

•  Ex  parte  Northington,  87  Ala.  496 ; 
Fanlkner  v.  McClure,  18  Johns.  134; 
Cameron  v.  Pottinger,  3  Bibb,  11.  These 
cases  hold,  or  intimate,  that  an  idiot  must 
appear  to  an  action  at  law  in  person,  bat 
one  who  has  become  non  compos  mentis  by 


guardian,  if  a  minor,  or  by  attorney,  if 
adnlt. 

*  Holltngsworth  r^.Chapman,  50  Ala.  23. 

^  Campbell  v.  Bowen,  referring  to  the 
English  practice  in  such  cases,  1  Robina. 
( Va.)  241,  250.  To  similar  effect :  Speak 
V.  Metcalf,  2  Tenn.  Ch.  214. 

«  Hewitt's  Case,  3  Bland  Ch.  184 ; 
Hinton  v.  Bland,  81  Va.  .588,  591. 

7  Marx  i\  Rowland,  59  Wis.  110,    IIS. 
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statute,  on  the  ground  that   the  jurisdiction  of  the  Power  to 

court  over  a  party  who  has  been  properly  served  with  Smn  «)  S?e« 

notice  is  not  avoided  by  such  party's  lunacy,  and  the  |^'jj"n*^®gtg 

dutv  to  appoint  some  one  to  defend  follows,  if  the  independent  of 

^*^  statute. 

party  cannot  do  so  himself,  and  have  no  one  to  do 

it  for  him.^    Insane  defendants  are  wards  of  the  court,  and  hence 

the  guardian  ad  litem  is  under  its  control.^ 

It  is  self-evident,  that  no  guardian  ad  litem  is  necessary  for  a 
lunatic  plaintiff  or  defendant,  where  a  committee  or   no  (guardian 
general  guardian  has  been  appointed  over  him,  whose   insane'iJereoii" 
duty  it  is  to  prosecute  for  or  defend  his  ward,^  as  is  erai  guardian' 
provided  by  statute  in  many  States.*    Nor  will  a  guar-  ^^o««  d"^}' 

^  '^  "^  .  °  It  18  to  appear 

dian  ad  litem  be  appointed  after  judgment  has  been  for  him. 
rendered,  to  represent  the  insane  defendant  in  the  question  of  ap- 
proving a  sale  under  execution  issued  on  such  judgment.^  There 
can  be  no  appointment  of  a  guardian  ad  litem  for  an  insane  person 
who  has  not  been  made  party  to  the  suit ;  ®  nor  does  the  appoint- 
ment of  a  guardian  ad  litem  to  an  insane  defendant,  in  a  suit  brought 
by  his  general  guardian,  give  jurisdiction  to  the  court,  if  the  in- 
sane person  has  not  been  served  with  notice  of  the  proceeding.^ 

The  appointment  of  a  guardian  ad  litem  is  held  prima  facie 
proof   of  insanity  in  any   subsequent  stage   of    the   Appointment 
case; 8  and   such   appointment,  if  the  guardian   ad  tfm'^.^^f^ 
litem  accept  the  trust,  is  sufficient  to  validate  a  judg-  -{^^nir^f  °' 
ment  rendered  against  the  insane  person,  although  the  the  ward. 
guardian  did  not  act ;  and  to  protect  the  purchaser  at  a  sale  under 
execution  thereon.® 

In  Wisconsin,  where  for  a  time  incurable  insanity  was  by  statute 
made  a  ground  for  divorce,^^  and  where  the  statute  required  the 
appointment  of  a  guardian  ad  litem  by  the  Circuit  Court,  it  was 
held  that  the  appointment  of  a  general  guardian  by  the  court 
having  jurisdiction  in  lunacy,  does  not  suspend  the  functions  of 
the  guardian  ad  litem?^ 


1  Hanley  v,  Brennan,  19  Abb.  N.  C. 
186.  See  also  Bensieck  v.  Cook,  110  Mo. 
173,  183;  Mitchell  v.  Kingman,  5  Picker- 
ing, 431. 

*  Austin  V.  Bean,  101  Ala.  133,  147. 

*  McAlister  v.  Lancaster,  15  Neb.  295. 

*  See,  for  instance,  the  law  of  Indiana : 
Yonnt  V.  Tnrnpaa^h,  33  Ind.  46;  Ken- 
tacky  :  McNees  i*.  Thompson,  5  Bush,  686, 


687;   Missouri:    Rev.   St.  1889,  §  5530; 
Nebraska:  McAlister  t;.  Lancaster,  supra. 

6  Kuhn  V.  Kilmer,  16  Neb.  699,  702. 
®  Boyd  V.  Dodson,  66  Cal.  360. 

7  Estate  of  Hunter,  84  Iowa,  388,  392. 

8  Little  u.  Little,  13  Gray,  264. 
*  Foster  v.  Jones,  23  Ga.  168. 

1^  Repealed  in  1882. 

11  Hicks  i\  Hicks,  79  Wis.  465,  470. 
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CHAPTER  XIX. 

OP  THE  CONTROL  OP  THE  WARD'S   PERSON  AND  ESTATE. 

§  146.  Management  of  the  Ward  s  Person.  —  It  has  already 
been  mentioned  that  chancery  guardians  to  insane  persons  are 
the  mere  bailiffs  or  servants  of  the  court,  subject  to  its  ordei*s  in 
everything  pertaining  to  the  maintenance  of  the  ward  and  of 
his  family,  while  guardians  appointed  by  probate  or  other  courts 
having  statutory  jurisdiction  of  insane  persons  are  clothed  with 
powers  pointed  out  by  statute,  including,  generally,  the  power  to 
fix  the  location  of  the  ward's  person,  determine  his  domicil,  and 
such  powers  as  a  parent  has  over  his  child  and  a  guardian  over 
a  minor  ward.^  The  control  that  guardians  of  spendthrifts  have 
Guardian  has  ^^^^  their  wards  does  not,  without  statutory  provision 
no  control  of      to  that  cffcct,  cxtcud  to  the  restraint  of  their  persons, 

a  Bpendthrift'8  .     ,  ,  .         o        -r*  i 

person;  nor  to  bmdmg  them  out  as  apprentices.*      But  where 

bat  may  make  a  lunatic  renders  valuable  services  to  his  committee. 

t5I"th^^LiM^£or  *h®  committee  may  lawfully  make  himself  liable  to 

his  services,  pj^y  f^p  ^j^^  same,  and  in  such  case,  if  the  committee 

die,  a  subsequent  committee  of  the  lunatic  may  bring  action 
against  the  representatives  of  the  deceased  committee  for  an 
account  of  the  profits  of  such  lunatic;^  provided,  that  such  ser- 
,     ,    ,  ^      vices  were  enforced  by  the  committee  upon  the  ward, 

if  rendered  for  .  "'  i  i  i.  , 

the  guardian's  for  the  Committees  own  profit,  rather  than  for  the 

^^  discipline,  health,  and  happiness  of  such  ward ;  in 
which  latter  case  there  is  no  accountability  by  the  committee.* 

Q     ,.   ,  In  New   Hampshire   the  statute   imposes  upon  the 

dutytoincui-  guardian  the  duty  to  inculcate  the  spendthrift  with 

indastry  in  liabits  of  sobricty  and  industry,  and  authorizes  him 

spendthri  t.  ^  employ  the  spendthrift  and  his  children  in  any 

1  See  ante,  §  137,  on  the  fanctions  of         *  Ashley  v.  Holman,  15  S.  C.  97,  104; 
guardians  to  insane  persons.  a.  c.  25  S.  C.  394,  403. 

*  Boyden  v,  Boyden,  5  Mass.  427.  *  Ashley  v.  Ho]  man,  25  S.  C.  394,  404 : 

B.  c.  21  S.  £.  (S.  C.)  625,  631. 
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suitable  labor,  and  to  bind  them  out  to  labor  by  written  con- 
tract^ The  statute  providing  for  the  protection  of  spendthrifts 
is,  it  is  said,^  founded  on  considerations  of  great  public  pol- 
icy, and  to  restrain  the  spendthrift  from  a  course  of  vicious 
excesses  by  taking  from  him  the  means  of  indulging  them, 
and  thus  to  save  both  himself  and  his  family  from  distress  and 
ruin,  as  well  as  to  save  the  town  from  expense  for  their  support. 
A  spendthrift  under  guardianship  cannot  lawfully  be  spendthrift 
arrested  on  execution  in  an  action  of  contract  against  uken  In  execu- 
him,  because  he  is  by  law  deprived  of  all  power  over  ^^^  ^°'  ***^^*- 
his  own  property,  and  of  the  means  of  applying  it  to  tiie  payment 
of  his  debts.* 

Chancery  courts  have  the  care  and  custody  of  the  person,  as 
well  as  of  the  estate,  of  a  habitual  drunkard  put  control  of 
under  guardianship,  exercising  such  control  through  *^!jlJJ*JrJnt!*'** 
the  committee,  as  in  cases  of  lunacy.    Such  committee  ard«  through 

the  committee^ 

decides,  subject  to  the  superintending  control  of  the    whoisrespon- 
court,  as  to  the  proper  residence  of  the  drunkard,  lectVLodng 
and  is  responsible  for  the  consequences  of  neglect  to  <»'«o***»«™- 
take  proper  care  of  his  person.    And  it  is  the  duty  of  the  court 
to  aid  and  protect  the  committee  in  the  proper  exercise  of  this 
right,  and  to  give  him  directions  on  the  subject  when  necessary. 
If  a  third  person,  without  the  consent  of  the  committee,  takes  cus- 
tody of  or  harbors  the  drunkard,  the  court  may,  on  an  ex  parte 
application  of  the  committee,  order  such  person  to  deliver  up  the 
ward,  and  disobedience  to  such  order  will  be  punished  as  a  con- 
tempt of  court.*    So  the  court  may  prohibit  vendors  court  mav  pro- 
of intoxicating  liquors  from  furnishing  same  to  a  from  [u^nuh^ 
habitual  drunkard  against  the  wishes  of   his  com-  Inlnquomo 
mittee,  on  pain  of  being  held  liable  for  a  criminal   ^^^  druii)card. 
contempt;  and  will  direct  the  committer,  in  case  of  disobedience 
to  the  order,  to  apply  to  the  court  to  punish  the  ofifenders,  or  to 
lay  the  matter  before  the  grand  jury,  that  they  may  proceed  by 
indictment  against  them.^ 
In  Louisiana  it  is  by  statute  made  the  duty  of  the  judge  to 

1  Pnbl.  St.  1891,  ch.  179.  §  6.  *  Matter  of  Lynch,  5  Paige,  120. 

^  Per  Shaw,  C.  J.,  in  Norton  v.  Leonard,         >  Matter    of    Hoag,    7    Paige,    312 ; 
12  Pickering,  152, 160.  Matter  of  Heller,  3  Paige,  199,  202 

*  Kavenangh  v.  Kavenaagh,  146  Mass. 
40;  Blake's  Case,  106  Masa.  501. 
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§  147. 

Business 
affairs  of  the 
ward  should 
be  managed 
by  the 
goardian. 


Condition  of  appoint  E  Superintendent  to  inform  the  court  every 
reported  three  months  of   the  health  and   treatment  of   the 

^  '^'''^  person  interdicted.^ 

The  guardian's  duty  in  respect  of  the  comfort  and  support 
of  the  ward  and  his  family  has  been  discussed  in  a  previouc 
section.* 

Management  of  the  Ward's  Estate.  —  The  business 
affairs  of  the  ward  should  be  managed  by  the  guardian 
in  person ;  and  only  undQr  peculiar  circumstances  will 
he  be  excused  for  allowing  them  to  be  transacted  by 
others,^  and  when  he  does  so,  he  will  be  liable  for  any 
loss  occasioned  by  his  agent's  negligence.*  The  authority  of 
guardians  of  insane  persons  to  carry  on  the  trade,  business,  or 
Carrvinc  on  manufacturing  establishment  in  which  the  ward  had 
insaiie  ward's     been  engaged  while  sane,  is  discussed  in  connection 

business*  o  o  7 

with  their  liability  on  contracts  after  the  inquisition.^ 
The  committee  of  an  insane  surviving  partner  is  charged  with 
the  duty  of  exercising  the  rights  and  vindicating  the 
interest  of  his  ward  in  the  possession  and  control 

ing  partner  .  „•  -i        1 

controls  part-  of  the  partnership  effects;  and  when  necessary  ho 
ners  ip  airs.  ^^^^  bring  suit  to  coUcct  dcbts  owing  to  the  partner- 
ship. Such  action,  however,  cannot  be  brought  in  the  name  of  the 
committee  alone ;  the  lunatic  and  the  committee  must  both  join 
Habitual  therein.^    It  is  held,  in  Pennsylvania,  that  a  person 

diMn^alified*a»  ^^^^^  ^J  ioquisition  to  bc  a  habitual  drunkard  is 
executor.  not  thereby  deprived  of  his  power  to  perform  the 

office  of  executor  or  administrator.^ 

The  power  of  a  committee  to  lease  the  lands  of  his  insane 
Power  of  guar-  Ward  is,  at  common  law,  conditioned  upon  an  order  of 
fands^oT****  court ; «  but  this  rule,  says  Johnson,  J.,  in  De  Tre- 
bis  ward.  yille  V.  Ellis,®  wiU  be  found  on  investigation  to  oper- 


Guardian  of 
insane  sunriv- 


1  Voorh.  Rev.  C.  C.  1889,  §  424. 

s  Ante,  §  138. 

'  Where,  for  instance,  relatives  of  the 
ward,  who  are  conversant  with  his  affairs, 
are  requested  hy  the  children  and  heirs  at 
law  of  the  lanatic  to  have  the  care  and 
custody  of  his  person,  and  to  look  after 
his  business  affairs :  Racouillat  v.  Reqnena, 
36  Cal.  651,  655. 

*  Matter  of  Gallagher,  17  N.  T.  Snpp. 
440. 

«  Ante,  §  142. 


*  The  committee,  as  managing  the 
affairs  of  one  incapable  of  doing  so  him- 
self,  the  lanatic,  because  he  may  recover 
his  understanding,  and  then  is  to  have  the 
management  and  disposal  of  his  own 
estate :  Uberoth  i\  Union  Bank,  9  Phila. 
83.  See,  on  the  question  of  lunatics  as 
parties,  ante,  §  143. 

t  Sill  V.  McKnight,  7  Watts  &  S.  244. 

*  Pharis  V.  Gere,  110  N.  Y.  336,  346. 

*  Bailey  £(i.  35,  39. 
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ate  no  further  than  to  prevent  his  binding  the  estate  ^\^^  ^^^^^ 
after  the  termination  of  the  trust,  and  that  letting  the  ward's 
the  lands  of  the  lunatic  from  year  to  year  is  no  viola- 
tion of  the  rule.     In  America  this  power  is  very  generally  con- 
ferred on  guardians  by  statute.     A  statute  providing  that  conser- 
vators "  shall  have  the  charge  of  "  and  **  manage  "  the  estates  of 
their  wards,  is  held  to  confer  upon  them  the  power  to  make  leases 
for  a  reasonable  time  of  the  real  estate  of  their  wards ;  and  that 
a  conservator  having  made  such  a  lease  can  recover  possession  of 
the  premises  on  the  expiration  of  the  term  in  his  own  name,^ 
In  Ohio  leases  made  by  a  guardian  determine  on  the  jq  ohio  lessee 
death  or  restoration  to  reason  of  the  lunatic,  but  the  p"^^es°for^* 
lessee,  if  the  lease  be  not  confirmed  by  the  ward  or  expenditures, 

'  "'on  termination 

his  personal  representative,  has  a  lien  on  the  prem-  ofthe  lease  by 
ises  for  any  sum  expended  in  pursuance  of  the  lease  restoration 
for  which  he  has  not  been  compensated.^  But  leases  ®  «  ^*r  • 
for  three  years  may  be  made  without  order  of  court ;  and,  if 
necessary  for  the  support  of  the  ward,  or  found  to  be  to  his  best 
interest,  the  court  may,  on  proper  petition  and  proof,  order  the 
ward's  real  estate  to  be  leased  for  any  number  of  years,  or  per- 
petually,^ at  a  rental  not  less  than  the  amount  fixed  by  appraisers, 
to  be  approved  by  the  court* 

A  court  of  chancery  will,  on  petition  of  a  committee  without 
bill,  grant  an  order  against  the  commission  of  waste  on  (^^^  ^f  chan- 
the  lunatic's  land;  and,  for  disobedience  to  such  an  ce>7^»i>  stay 

'  '  waste  on  firuar- 

order,  rule  the  wife  and  adult  sons  of  the  lunatic  to  dian's  petition. 
show  cause  why  they  should  not  be  attached.^ 

It  was  held  in  Vermont,  that  although  an  idiot  is  under  the 
general  law  to  be  listed  among  those  whose  property  is  j ..  . . 
liable  for  taxation,  yet  he  is  not  liable  to  be  proceeded  be  proceeded 
against  for  non-payment  of  taxes,  in  the  absence  of  delinquency  in 
special  provision  by  the  legislature  for  such  a  case.^     P»y'D«  tAxes. 

Committees  or  guardians  of  insane  persons  appointed  by 
chancery  courts  are  dependent  upon  the   order  of    the  court 

1  Palmer  t'.  Cheseboro,  .55  Conn.  114;  from  year  to  year,  and  the  language  of 

distin^ishing  between  the  atatate  con-  the  statnte  qaoted  in  the  text, 
stmed  in  the  case  of  Treat  v.  Peck,  5         '  Ohio  Rev.  St.  1890,  §  6308. 
Conn.  280,  287,  anthorizing  consenraton         *  lb.,  §§  6309,  6310. 
"to  take  care  of  and  oversee"  the  estates         *  lb.,  §  6312. 

of  their  wards,  and  held  in  said  case  not         >  Matter  of  Hallock,  7  Johns.  Ch.  24 
to  confer  antbority  to  lease  their- estates         *  Hunt  v,  Lee,  10  Vt.  297,303. 
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Ward's  real      having  appointed  them  for  authority  to  alienate  the 

c^iHC^  call  DO 

Bold  only         property  of  the  ward.^    As  to  the  sale  of  real  estate 

under  order  r  i  .t       i  .hit  i    i  « 

of  court.  of  such  persons,  the  law  will  be  discussed  later  on.' 

Safest  coDTse  But  With  rcspect  to  personal  property^  the  safest 
order^fortuie  coursc  for  a  guardian  will  be  to  obtain  the  order  of 
of  personalty,  ^  competent  court  for  authority  to  make  sale  of  any 
property  of  the  ward.  In  States  investing  probate  or  common  law 
courts  with  jurisdiction  in  lunacy,  the  matter  is  generally  regu- 
lated by  statute,  and  it  is  unsafe  for  the  guardian  as  well  as  for 
the  purchaser,  if  in  a  sale  of  the  real  or  personal  property  of  an 
and  to  comply  insauc  Ward  the  forms  and  requirements  pointed  out 
{hTfoms^'and  ^7  ^^^  Statute  are  not  literally  complied  with.  But  it 
oTthe^suTtute  ^®  ^^^^  ^^  North  Carolina  that  a  sale  of  personal  prop- 
erty fairly  made  by  the  guardian  of  a  lunatic,  under 
an  order  of  a  court  of  competent  jurisdiction  "to  sell  Patience 
and  her  three  children,  the  property  of  "  (the  ward)  "  for  the  pur- 
pose of  paying  debts,"  tlie  purchaser  acquired  a  good  title.*  In 
Ohio,  where,  it  seems,  the  guardian  of  an  insane  person  has 
But  sales  of  authority,  without  an  order  of  court,  to  sell  his  ward's 
personal  prop-    personal  cstatc  *'  when  for  the  interest  of  the  ward," 

ertv  fairlv 

made  may  it  is  held  that  an  assignment  by  the  guardian  of  his 
"^  *  '  ward's  interest  in  a  chose  in  action  will  not  be 
upheld,  if  made  without  meritorious  consideration.^  So  it  was 
held  in  Massachusetts  ^  that  in  the  absence  of  statutory  inhibi- 
tion guardians  of  insane  persons  have  authority  to  sell  their  wards' 
personal  property ;  and  that  the  statutory  grant  of  such  power 
under  order  of  the  court,  does  not  divest  them  of  this  power. 
So  in  Connecticut.® 

As  a  general  rule,  guardians  of  insane  persons  are,  like  guar- 
Disbursements  dians  of  minors,^  restricted  to  the  income  of  their 
limitedTo^^  wards  in  their  expenditures  for  and  on  account  of  the 
the  income.  lunatic,  SO  that  they  have  no  authority,  without  the 
permission  of  the  court,  to  expend  a  sum  in  excess  of  the  annual 

1  Hmchman  v.  Ballard,  7  W.  Va.  152,  lace  v.  Holmes,  9  BIatclif.65,  69;  see  120 

180  et  seq,  Mass.  102. 

3  Post,  §  148.  *  "  Of  the  personalty,  he  [the  conflerra- 

*  Howard  v.  Thompson,  8  Ired.  L.  367 ;  tor]  has  the  entire  disposition ;  bat  over 

Harriss  v.  Kichardson,  4  Der.  L.  279.  real  estate  he  has  no  power,  unless  it  is 

^  Holden  v.  Scudder,  58  Fed.  932,  cit-  conferred  on  him  bj  the  conxt ; "  Griswold 

ing  Strong  v.  Strauss,  40  Oh.  St.  87,  which,  v.  Bntler,  3  Conn.  227,  231. 
however,  is  the  case  of  a  mipor.  7  gee  ante,  §  50. 

ft  Ellis  V.  Essex,  2  Pick.  243, 245 ;  Wal- 
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income  of  the  ward's  estate.^     Accidental  expenditures,  made 
necessary  by  an  emergency,  —  sickness,  for  instance,  —  when  the 
excess  of  expenditure  in  one  year  may  be  compen-  ^^^^^  .^^ 
sated  for  by  drawing  on  the  income  of  the  next  year  or  may  be 
two,  constitute  an  exception.^      And  courts   some- 

,  *^  or  the  expendi- 

times  sanction  disbursements  out  of  the  €orpu%  of  an   ture  sanctioned 
estate,  made  without    a  previous  order  of  court,  if    ^^"  * 
found   reasonable  and  necessary  in  the  interest  of   the   ward, 
and  such  subsequent  sanction  is  held  equivalent  to  a  previous 
order.^ 

The  extent  of  allowance  to  be  made  by  the  court,  and  what 
mayor  may  not  be  proper  to  be  allowed,  addresses    Extent  and 
itself  to  the  discretion  of  the  court,  keeping  in  view  CJiJrSnceare*^' 
solely  the  health,  comfort,  and  advantage  of  the  luna-  jithin  the 
tic  himself,  without  regard  to  the  eventual  interests  of  the  court, 
the  next  of  kin  or  heirs.*    It  has  already  appeared^  One  furnishing 

•  t     iJiT  •!!•        1  i_        A.  *      f  e  j_i_  necessaries  oas 

that  the  law  will  imply  a  contract  m  favor  of  the  ven-  an  action 
dor  of  necessaries  to  an  insane  person  or  his  family,  ^®'®'°*'- 
and  the  plainti£f  has  an  action  for  his  claim  at  law.^    And  the 
word  "  necessaries,"  as  applied  to  an  insane  person,  is 

I'^ecessaries  are 

not  to  be  construed  as  limited  to  articles  of  prime  aii  things  ad- 
necessity,  but  to  include  everything  advantageous  and  Ind^proper^for 
proper  for  the  insane  person's  condition.'^  It  was  ^**«^**^* 
held  in  South  Carolina,  however,  that  the  capacity  of  one  non 
compos  mentis  to  bind  himself  is  restricted  by  the  reasons  which 
authorize  it  to  his  personal  wants  —  such  as  food,  clothing,  and 
such  other  things  as  are  necessary  for  the  comfortable  subsis- 
tence of  himself  and  family ;  and  that  a  horse,  though  necessary 
to  carry  on  the  operations  of  a  farm  held  for  the  defendant  by  a 
trustee  who  had  died,  and  for  whom  no  successor  had  been 
appointed,  did  not  come  under  the  description  of  necessaries.® 

With  respect  to  the  investment  of  funds  belonging  to  the  estate 
of  an  insane  person,  there  is  little,  if  any,  difference  between  the 

1  Patton  V,  Thompaon,  2  Jones  Eq.  411;         •  Tally  v.  Tally,  2  Dev.  &  B.  Eq.  385, 

Kennedy  v.  Johnston,  65  Pa.  St.  451,  455.  387;  Barnes  v.  Hathaway,  66  Barb.  452, 

^  Patton  u,  Thompson,  supra,  p.  413.  456. 

»  Frankenfield's  Appeal,  102  Pa.  St.  ^  La  Rue  v.  Gilkyson.  4  Pa.  St.  375, 

589.    See  on  this  point,  post,  §  153.  376,  citing  Baxter  v.  Earl  of  Portsmouth, 

*  See  ante,  §  138,  and  authorities  there  5  B.  &  C.  170. 
eited.  ^  Monday  v.  Mims,  5  Strobh.  L.  132. 

6  Ante,  §  141. 
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Duty  of  guar-    la  w  applicable  to  guardians  of  minors,^  and  that  appli- 

dians  in  invest-  *^*^  °  ,  '  '^^^ 

ing  funds  are     cable  to  guardians  or  committees  of  persons  of  unsound 

the  same  as  of  

guardians  of  miud.  The  Same  duties  are  required  of,  and  the  same 
minors,  powers  granted  to  the  latter,  as  are  required  of  and 

granted  to  the  former,  mutatis  mutandis.^  The  just  and  true  rule 
applicable  to  the  liability  of  the  committee  or  guardian  of  an 
insane  person,  touching  the  investment  of  the  lunatic's  funds,  as 
or  of  all  other  adopted  in  New  York,  is  that  applicable  to  all  trustees, 
trustees.  ^j^^  ^^^  bouud  to  employ  such  diligence  and  such  pru- 

dence in  the  care  and  management  as  in  general  prudent  men  of 
discretion  and  intelligence  in  such  matters  employ  in  their  own 
affairs.  The  preservation  of  the  fund,  and  the  procurement  of 
a  just  income  therefrom,  are  primary  objects  in  the  creation  of 
the  trust  itself,  and  are  to  be  primarily  regarded.* 

In  Iowa  the  law  inhibits  the  investment  of  money  by  the  guar- 
Iniowa,  dian    of   an  insane  person    in    behalf   of   his  ward 

it  is  the  duty  without  the  direction  of  the  court  given  before  the 
of  a  successor    investment  is  made  ;*  hence,  it  is  the  duty  of  the  suo- 

to  call  in  the  ^  \  •'  . 

loan  of  his  ccssor  to  the  former  guardian  of  an  imbecile  to  call 
made  by  him     in  a  loau  made  by  the  former  guardian  which  had  not 

without  sane-       ,  j        j    i_       xi_  ±.         j    r   •!•         j.      j  t_ 

tion  of  the  been  ordered  by  the  court,  and,  failing  to  do  so,  he 
^^^^'  makes  himself  liable  for  any  loss  by  reason  of  his 

negligence.* 

In  deciding  upon  the  question,  whether  it  is  to  the  ward's 
interest  to  bring  an  action  to  set  aside  a  conveyance  made  by  him 
Contracts  of  ^^  ^^^  ground  of  insanity,  the  guardian  should  bear 
i"»*nepereon8    jn  mind  the  well-established  principle,  that  such  a 

^viii  not  De  86b 

aside,  unless      conveyance  or  contract  will  be  set  aside  only  if  the 

the  considera-      .  ,         ,  i     j  j   j«         t    j    • 

tion  be  msauc  pcrsou  has  been  overreached  or  defrauded  m 

returne  .  ^j^^  transaction  by  one  who  was  aware,  and  took  advan- 

tage, of  the  lunatic's  condition ;  and  that  before  a  conveyance  can 
be  avoided  as  against  a  purchaser  in  good  faith  for  a  sufficient  con- 
sideration, without  knowledge  of  the  insanity,  the  consideration 
must  be  returned  and  the  purchaser  reimbursed  for  all  his  outlays.* 

1  As  to  which  see  ante,  §  63.  effect :  Harding  v.  Lamed,  4  Allen,  426 ; 

^  Stamph  V.  Pfeiffer,  58  Ind.  472.  Batler  v.  Jarvis,  51  Han,  248,  256  et  seq. 

«  Bush's  Estate,  30  N.  Y.  Supp.  171,         *  Garner  v.  Hendry,  63  N.  W.  (Iowa), 

174,  adopting    the    language  in    which  359. 

Woodruff,  J.,  couched  the  rule  in  the  case         ^  Gamer  v.  Hendry,  titpra. 
of  King  V.  Talhot,  40N.  Y.  76,  85  (in  the         •  Scanlan  v.  0)bb,  85  Dl.  296,  299,  d^ 

case  of  a  guardian  of  minors).    To  same  ing  English  and  American  authorities. 
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And  it  is  also  well  settled  that  one  haying  obtained  a  deed  in 
violation  of  good  faith,  and  in  fraud  of  a  lunations  Grantee  in 
rights,  is  held  in  equity  as  his  trustee,  and  is  liable  as  {^"io^rtv  as 
such  to  account  for  any  breach  of  the  trust.^     So  an  **>«  Junatic  s 

'^  trustee. 

equitable  wardship  arises  where  one  takes  charge  of 

In  a  case  of 

the  affairs  of  another,  in  the  belief  that  the  latter  is  equitable 
incompetent  to  manage  them,  and  who  passively  sub-   TumpUon  is"" 
mits.2    In  such  cases  a  presumption  arises  against  the  JlSticf  o?any 
justice  of  any  bargain  made  by  one  in  the  position  of   t«rgain- 
the  guardian ;  tlie  onu%  will  be  on  him  to  show  that  the  trans- 
action was  fair,  and  for  the  other's  interest.^ 

§  148.    Sale  and  Mortgage  of  Real  Estate  of  Persons  of  Unsound 

Mind.  —  At  common  law,  as  heretofore  stated,^  insane  persons 
were  liable  in  actions  at  law  for  their  debts,  and  their  committees, 
appointed  by  the  Chancellor,  and  being  the  mere  bailiffs  of  the 
court,  were  not  answerable.  Hence,  the  Chancellor  had  not,  either 
in  his  prerogative  capacity,  or  by  virtue  of  his  juris-  no  power  in 
diction  in  lunacy,  the  power  to  order  the  sale  of  a  oJjer^Tie^of 
lunatic's  real  estate  for  the  payment  of  his  debts,  until  '«*^  e«[*^®  V* 

*^   •'  '  pay  debts  at 

authority    was  vested   in  him  for  that  purpose  by  common  law; 
statute.^     And  so  it  was  held  in  the  United  States,  that,  in  the 
absence  of  statutory  authority,  chancery  courts  had  no  power  to 
direct  the  sale  of  real  estate  of  insane  persons.^    In  some  States, 
however,  this  power  was  early  exercised  by  chancery  i,ut  such  power 
courts; 7   and  has  been  vindicated,  as  an  imperious  ^^refgeaiin 
necessity,  independent  of  statutory  grant,  on  funda-  America. 
mental  principles  deduced  from  the  essential  nature  of  property 
and  the   functions  of   courts.®     But  in  perhaps  all 
of  the  States  the  jurisdiction  is  now  vested  in  chancery  power  in  all 
courts,  or  in  other  courts  having  jurisdiction  in  lunacy,        ^*' 
either  by  statute,^  or  by  the  constitution.^^     So,  for  instance,  the 

1  Long  V.  Fox,  100  111.  43,  50.  Mulkey,  speaking  for  the  Supreme  Court 

2  Jacox  V.  Jacox,  40  Mich.  473,  480 ;     of  Illinois  in  Dodge  u.  Cole,  97  111.  338, 
Bowe  V.  Bowe,  42  Mich.  195.  350  tt  seq. 

«  Jacox  ».  Jacox,  aupra  ;  Bowe  v.  Bowe,         »  In  many  instances  the  statutes  give 

9upra.  to  courts  the  same  authority  to  sell  the  real 

*  Aniet%  140.  estate  of  insane  persons,  and  require  the 

•  43  Geo.  III.  c.  75.  same,  or  similar  course  of  procedure  in 
^  Berry   v.  Rogers,  2  B.   Mon.  308 ;  such  cases,  as  is  enacted  for  the  sale  of  the 

Latham  v.  Wiswall,  2  Ired.  Eq.  294,  299.  real  estate  of  minors. 

■^  Ex  parte  Drayton,   1    Desaus.  116,        w  As,  for  instance,  in  Pennsylvania: 

136.  Matter  of  Eckstein,  1  Pars.  Sel.  C.  59. 

9  See  exhaustive  argument  by  Justice 
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at  discretioQ 
of  court. 


Requiring 
boad, 

aa  in  estates  of 

deceased 

persons, 


or  of  minors, 


statute  confers  authority  to  sell  the  lunatic's  real 
estate  at  the  discretion  of  the  court  in  Delaware,^  and 
North  Carolina; 2  the  court  may  require  bond  for 
the  faithful  application  of  the  proceeds  in  Connecti- 
cut,^ and  Florida ;  *  may  order  the  sale  in  like  cases 
and  with  like  effect  as  in  cases  of  the  estates  of  de- 
ceased persons  in  Colorado,^  and  Kentucky;®  or  as  in  cases  of 
minors  in  Ohio/  etc.  In  all  these  and  other  States 
in  which  such  power  is  given  by  statute,  it  exists  for 
the  purpose  of  raising  funds  for  the  payment  of  debts,  if  the  per- 
to  pay  debts,  so^i^l  property  of  the  lunatic  is  insufficient ;  and  for 
and  for  su  rt  *'^®  support  and  comfortablc  maintenance  of  the  luna- 
of  lunatic  and    tic  and  his  family,  if  he  have  any,  and  the  education 

his  family.  j.i.i»i-i  *  i  i.  i 

of  his  children.  A  general  grant  of  power  **  to  make 
such  orders  and  decrees  respecting  the  persons  and  estates  of  a 
Sale  author-       lunatic  as  the  court  may  deem  proper,"  is  held  suffi- 

ized  l)v  creneral  «  •  *       * 

grant  of  power  cicut,  without  morc,  to  authorize  the  sale  of  real 
to  make  orders,  ^g^^j^^^^  j^y  order  of  court,  f  or  the  lunatic's  support  and 

the  payment  of  all  reasonable  expenses  which  the  trustee  (or 
but  statutory  guardian)  may  have  incurred ;  but  where  further  pro- 
muJt  be*"  visions  direct  how  and  in  what  manner  the  power 
observed.  should     be    cxerciscd,  these    safeguards    must     be 

observed  in  cases  where  a  creditor  seeks  to  collect  his  debt,  or 
enforce  a  lien.®  Under  the  statutory  provisions  mentioned,  while 
no  notice  is  held  necessary  to  obtain  an  order  of  sale  of  real 
estate  for  the  payment  of  necessary  expenses  incurred  by  the 
trustee  for  the  support  and  maintenance  of  the  lunatic,  it  is 
Strict  corapii-  nevertheless  necessary  to  give  jurisdiction  to  the  court 
rutTiSce.  for  an  order  to  sell  such  real  estate  for  the  purpose  of 
foi^^nves?-  l>etter  investment,  that  the  requirements  of  the  stat- 
ment.  ^tc  be  strictly  complied  with.^    It  has  already  been 

mentioned  that  the  deed  of  a  person  under  guardianship,  as  being 
of  unsound  mind,  is  void,  even  though  made  with  the  approbation 
of  his  guardian,  unless  ordered  by  a  court  under  statutory 
authority.^^ 


A  Rev.  Code,  1874,  ch.  xlix.  §  4. 

2  Code,  1883,  §  1674. 

«  Gen.  St.  1888,  §479.^ 

*  Rev  St.  1892,  §211L 

«  Mills'  Ann.  St.  1891,  §  2947. 

«  St.  1894,  §  2150. 


T  Rev.  St.  1890,  §  6306. 
*  Estate  of  Domev,  59  Md.  67  ,  Matter 
of  Brent,  5  Mackey  ('l6  D.  C),  352. 
»  WiUis  V,  Hodson,  79  Md.  327,  33a 
»  See  also  ante,  §  129. 
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Notice  of  application  for  an  order  to  sell  the  real  estate  of  an 
insane  person,  on  any  of  the  grounds  mentioned  in 
the  statute  as  authorizing  such  sale,  is  in  some  States  ^iven  to  hus- 
required  to  be  given  to  the  husband  or  wife,  if  any,  or      °  °'  ^^  *' 
the  next  of  kin  of  the  lunatic,  or  the  lunatic  himself. 
Where  such  notice  is  required  by  statute  to  be  given,  it  must 
appear  on  the  face  of  the  petition  that  it  has  been  prooi  of  notice 
given,  or  the  court  will  not  have  jurisdiction  to  order  fEIJi^S  "tionai 
the  sale  ;  and  such  want  of  jurisdiction  may  be  set  up  prerequisite, 
in  ejectment  by  such  wife  or  next  of  kin  to  show  the  invalidity  of 
the  sale.^    But  in  the  absence  of  statutory  require-  n  g©  required 
ment  no  notice  is  necessary  to  the  lunatic  himself.^  ^y  statute. 
And  it  has  been  held,  in  a  State  where  such  notice  is  required  to 
be  published  in   a  newspaper  and   to  be  personally  Notice  is neces- 
served  "on  all  persons  interested  in  the  estate  and  saryfortiie 

*■  protection  of 

residing  in  the  county,"  —  unless  they  signify  their  parties  in 
assent  in  writing,  —  that  such  notice  was  intended 
only  for  the  protection  of  persons  having  adverse  interests  in  the 
property,  and  is  not  essential  to  the  jurisdiction  of  the  court.' 
The  statutory  requirement  of  notice  for  three  successive  weeks,  the 
first  insertion  to  be  at  least  thirty  days  before  the  day  of  sale,  is 
satisfied  by  a  publication  once  a  week  for  four  consecutive  weeks, 
commencing  at  the  required  time  before  the  sale.* 

There    is  no  power,  in  the  absence  of   statutory   No  power  to 
authorization,  to  sell  the  real  estate  of   an   insane   of  lunatic, 
person,  except  for  the  purpose  of  paying  his  debts,  or  Sebu  and  for 
supporting  him  and  his  family  if  the  personal  estate  ^^^^^iJ^^f/* 
is  insufficient  for  that  purpose.^     Nor  will  the  law   insufficient. 
permit  the  property  of  a  lunatic  to  be  applied  to  the  ^cJmw'v  for 
payment  of  his  debts,  unless  a  sufficient  part  thereof  support ' 

•^  *  exempt  from 

has  been  retained  for  the  support  of  himself,  his  wife,  sale, 

^  Bennett  v.  Hajden,  145  Fa.  St.  586,  not  required  to  give  notice  to  him :  Agri- 

594  et  seq.  cultural  Ins.  Co.  v.  Barnard,  96  N.  Y.  525, 

3  The  effect  of  the  appointment  of  the  532.    To  same  effect :  Dodge  v.  Cole,  97 

committee  is  said  to  divest  the  lunatic  of  111.  338, 351. 

the  custody  and  control  of  his  property,         «  Mohr  v.  Manierre,  101  U.  S.  417,420, 

and    to  place  it  at  the  disposal  of  the  overruling  the  Supreme  Court  of  Wis- 

court.    The  committee  is  the  person  upon  consin  on  this  point, 
whom  aU  notices  intended  for  the  lunatic,         ^  The  notice,  though  in  a  daily  paper, 

or  affecting  his  rights  of  property,  are  re-  need    not  be  published    daily  :    Wing  v. 

quired  to  be  served  ;  and  in  applying  for  Dodge,  80  111.  564. 
leave  to  dispose  of  the  property  of  the         *  Matter  of  Pettit,  2  Paige,  696 ;  Matter 

lunatic,  he  represents  that  person,  and  is  of  Hoag,  7  Paige,  312,  316. 
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and  infant  children ;  ^  hence,  the  conrt  will  not  order  the  sale 
of  real  estate,  if  such  sale  would  reduce  the  lunatic  to  a 
daring  luna-  Condition  of  want;^  but  when  the  lunatic  dies,  his 
tic's  life.  property  goes  to  his  personal  representative,  and  on 

his  recovery  it  goes  to  himself,  and  will,  in  either  of  these  cases,  be 
liable  to  creditors  as  in  other  cases  of  individual  indebtedness.^ 
Jurisdiction  ^^^  ^^  ^^  ^^^^  ^^  Kentucky  that  his  restoration  by 
r»toraitT>n  on^  sccoud  iuquest  docs  uot  divcst  the  court  having 
second  inquest,  ordered  the  sale  of  his  real  estate  of  its  jurisdiction 
of  the  proceedings  commenced  by  his  committee  under  the  first 
inquest.* 

The  guardian  or  committee  of  an  insane  person  can  sell  only 
such  right  to  or  interest  in  his  real  estate  as  his  ward  possesses  ;  ^ 
Purchaser  ^hc  purchaser  takes  subject  to  all  outstanding  liens 
to^li  UeuJr*  ^^^  incumbrances  thereon ;  a  bond  executed  by  the 
^     ^.  committee,  conditioned  to  remove  such  liens,  does  not 

Guardian  can- 

not  grant  bind  the   estate.^      So  a  guardian,  whether    of   an 

easement.  •    />      i  •  •■^ixi*  11^ 

miant  or  an  insane  person,  is  said  to  be  incapable  of 
granting  an  easement  out  of  his  ward's  estate.^ 

The  purchase  money  arising  from  the  sale  of  a  lunatic's 
real  estate  constitutes  a  fund  in  the  hands  of  the  committee 
Proceeds  applicable,  in  the  first  instance,  to  the  specific  pur- 

appiicabie  to      pose  for  which  it  was  raised  ;  the  committee,  beinff 

purposes  of  *^  '  ^  o 

sale.  the  receiver  of  the  court  as  to  the  residue,  holds  it  in 

ReMdue  in  trust  for  thosc  to  whom  it  would  belong  if  the  pro- 
trust  for  heirs,    p^j.^^  j^^j  ^^^  ^^^^^  g^l^^  subjcct  to  the  ordcrs  of  the 

court ;  *  and  when  an  order  of  sale  has  been  made  upon  the  peti- 
tion of  a  lunatic's  guardian  by  a  court  having  competent  jurisdic- 
tion to  make  such  order,  no  creditor  can  seize  any  portion  of  the 
Creditors  post-  Property  under  execution  against  the  lunatic  of  date 
to  oMer  of^^'  Subsequent  to  the  date  of  the  decree ;  the  court  will 
court.  enjoin  creditors  from  interfering  with  it  except  under 

its  own  direction ;  nor  can  a  purchaser  obtain  title  to  the  property, 

1  See  ante,  §  138.  deed  of  the  committee,  will  bind  the  gaar- 

^  McLean  v.  Breese,   109  N.  C.  564,  dian  personaUy,  and  not  the  estate   he 

566 ;  Adams  r.  Thomas,  81  N.  C.  296.  represents :  Person  v.  Merrick,  5  Wis.  231, 

s  Ex  parte  Latham,  6  Ired.  Eq.  406;  239. 

McLean  r.  Breece,  1 13  N.  C.  390.  '  Watkins  r.  Peck,  13  N.  H.  360,  377. 

«  Salter  v.  Salter,  6  Bush,  624,631.  >  Wheatland's  Appeal,  125  Pa.  St.  38» 

>  Kannells  v.  Gemer,  80  Mo.  474, 482.  46 ;  Lloyd  v.  Hart,  2  Pa.  St.  473. 
0  Sach  corenants,  if  inserted  in  the 
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80  as  to  defeat  the  disposition  thereof  by  the  Court  of  Equity,  at 
a  sale  under  the  execution  sued  out  by  the  creditor  after  the 
decree,  but  before  the  injunction  was  obtained.^    Hence,  the  death 
of  the  lunatic,  pending  the  distribution  of  such  fund,  does  not 
stay  or  alter  the  proceeding.^    It  is  a  well  established  principle  of 
law  that  property  of  a  lunatic  converted  in  the  hands  saie  doee  not 
of  his  guardian  or  committee  retains 'its  original  char-  ^JglSichar- 
acter  in  respect  of  the  rights  of  heirs  or  distributees   ag^^heirsMd 
to  the  succession ;  ^  and  in  many  States  this  principle   distributees. 
is    announced    by  statutory  enactment,^  following  the  English 
statute  in  this   particular.^      But  the  receipt  of    the   purchase 
money,  by  the  lunatic's  committee,  of  the  lunatic's  interest  in  real 
estate  illegally  sold  by  the  sheriff,  does  not  estop  a  later  committee 
from  recovering  possession  of  such  property,  notwithstanding  that 
valuable  improvements  had  been  made  thereon  since  the  sale.^ 
Nor  does  the  reluctance  of  courts  to  interfere  with  the  succession 
of  the  ward's  property  militate  against  the  paramount  principle 
that  the  ward's  welfare  is  the  ruling  consideration  in  ward's 
the  administration  of  his  property;  courts  will  not  para^mount*^* 
hesitate  to  authorize  the  conversion  of  real  into  per^  consideration. 
sonal  property,  or  vice  versa^  if  the  ward's   interest  is  thereby 
enhanced.    Thus  the  court  may  direct  timber  on  the 
lunatic's  land  to  be  sold  ;7  the  real  estate  to  be  kept  in  real  or  personal 
repair  out  of  the  personal  estate,®  or  to  be  improved   P"*p****>' 
by  using  the  personalty.^    In  many  Sta:tes  statutes  authorize  the 
conversion  of  real  into  personal,  or  of  personal  into  authorized  bv 
real  estate,  if  found  by  the  court  to  be  desirable  and  statute.       • 
for  the  best  interest  of  the  insane  person.^^    In  New  home^sfead^ 
Hampshire  the  Probate  Court  may  authorize  the  guar-  aati^onzed- 
dian  of  a  lunatic  to  purchase  a  homestead  for  tl^e  use  of  the 
lunatic  and  his  family .^^     The  proceeds  of  real  estate  of  a  person 


1  Latham  t;.  V^iawall,  2  Ired.  Eq.  294, 
301.  ' 

^  Wheatlanrs  Appeal,  «u;7ra. 

«  Ford  V.  Livingston,  140  N.  Y.  162, 
167;  Walrath  v.  Abbott,  75  Hun,  445, 
450 ;  Matter  of  Guarino,  35  N.  Y.  Supp. 
409  (award  made  for  land  taken  in  con- 
demnation  proceedings). 

*  See  New  York  and  Pennsylvania 
cases,  mpra. 

»  1  Wm.  IV.  c.  65,  §§  21,  29. 

«  Warden  v,  Eichbaom,  14  Fa.  St.  121, 
125. 


7  Matter  of  Salisbury,  3  Johns.  Ch- 
347,  citing  English  precedents. 

8  Matter  of  Babcock,  4  Myl.  &  C.  44a 
•  Matter  of  Livingston,  9  Paige,  440. 

^^  See,  for  instance.  Rev.  St.  of  Missouri, 
1889,  §  5537,  authorizmg^such  conversion 
for  re-investment  under  the  same  condi- 
tions and  after  similar  proceedings  as  are 
provided  for  the  sale  of  the  property  of 
minors  for  re-investment. 

U  Publ.  St.  1891,  ch.  179,  §  11. 
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Proceeds  of       of  uDSOund  miud,  not  declared  so  on  commission,  but 

real  estate  sold     -  ,  ,.  tt»^  i_jii  -.j 

in  partition  lOT  whom  a  guardian  ad  litem  had  been  appointed, 
held  person-      g^|^  j^^  ^  ^^j^  ^^^  partition,  was  held  to  be  personal 

property  in  the  hands  of  the  court  and  ordered  to  be 
paid,  after  her  death,  to  the  insane  person's  administrator.^ 

The  petition  of  a  conservator  or  guardian  of  an  insane  person 
for  leave  to  sell  the  ward's  real  estate  must  show  the  facts  and 
PetiUon  murt     Specify  the  purpose  for  which  the  sale  is  sought,  and 

show  facts  and    x i_  x  i_     ^  t  j.i_        i  •     j.  j  • 

purpose  under  thcsc  must  be  for  ouc  or  more  of  the  objects  named  in 
the  statute.  ^^^  statute.*  But  the  record  need  not  show  whether 
the  debts,  for  the  payment  of  which  the  sale  is  prayed,  were 
incurred  by  the  lunatic  while  sane,  or  whether  they  were  the 
expenses  for  support  during  the  guardianship.^  The  affidavit  of 
the  trustee  or  guardian  is  sufficient  to  warrant  the  order .^  The 
Proceeding  provisious  of  the  Statute  for  the  disposition  of  the  real 
are  m  rem,       estate  of  iusauc  pcTSous  are  exclusive  of   all  other 

and  statute 

mustbestrictij  methods.  The  proceedings  are  in  rem^  binding  no 
**""*"   '  one  save  so  far  as  they  divest  the  lunatic  owner  of  his 

land ;  the  deed  of  the  guardian  does  but  convey  the  right,  title, 
and  interest  of  his  ward  in  the  land,  and  can  convey  no  more.^ 

Sales  of  real  estate  made  by  guardians  or  committees  of  insane 
persons  are  invalid,  unless  it  has  been  ordered  and  approved  or 
Must  be  confirmed  by  the  court.    The  assent  of  a  conservator 

a^^ved'by  *^  ^  ^®®^  ^^  ^^^  estate  made  by  his  ward  imparts  no 
court.  validity  to  the  instrument.^    So  the  sheriflf's  sale  of 

Sheriff's  sale  a  lunatic's  real  estate  under  an  execution  issued  on  a 
is  mv  1  .  judgment  against  the  guardian  is  void  in  a  State  where 
the  statute  provides  for  the  sale  of  the  lunatic's  real  estate  for  the 
payment  of  his  debts  incurred  while  sane,  by  order  of  the  Probate 
Court,  in  the  same  manner  as  lands  of  a  deceased  person  are  sold 
for  the  payment  of  his  debts."^ 

Where  a  private  sale  of  a  lunatic's  land,  made  in  the  absence 
of  any  irregularity,  fraud,  mistake,  or  legal  surprise,  has  been 

1  Smith  V.  Bayright,  34  N.  J.  Eq.  424.  »  Rannells  v,  Gerner,  80  Mo.  474.  482. 

a  Wing  V.  Dodge,  80  111.  664.    The  •  Griswold  v,  Butler,  3  Conn.  227,  231 ; 

paymeDt  of  taxes  due  on  the  land  is  one  Rannells  v.  Gerner,  80  Mo.  474, 479  ;  Fnnk 

of  the  liabilities  which   the  guardian  is  v.  Rentschler,  134  Ind.  68,72.    But  see, 

bound  to  pay :  Estate  of  Domey,  59  Md.  apparently  to  the  contrary,  Williston  v. 

67.  White,  11  Vt.  40. 

9  Smith  V.  Bumham,  I  Aik.  84,  94.  ^  Saunders  t*.  Mitchell,  61   Miss.  321, 

«  Estate  of  Domey,  59  Md.  67, 72.  325. 
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approved  by  the  court,  it  will  not  be  set  aside  in  Sale  good,  in 
chancery  merely  because  another  person  has  made  bettwbid wlu 
an  offer  for  the  land  exceeding  by  six  per  cent,  the  ™*^®' 
price  produced  at  the  guardian's  sale.^    And  where  the  statutory 
prerequisites  have  been  observed,  a  chancery  court  may  order  the 
sale  of  a  lunatic's  lands  to  parties  bidding  therefor,  and  confer  a 
good  title  to  all  of  the  lunatic's  interest  therein.^    But  where, 
in  consequence  of  an  unlawful  combination  between  unless  there 
the  committee  and  the  purchaser,  the  property   of  ^^  co*i"»>on. 
the  lunatic  is  sold  at  a  sacrifice,  a  court  of  equity  will  set  aside  the 
sale.'    In  a  suit  by  the  committee  of  a  lunatic  to  set  aside  the 
sale  made  by  a  former  committee,  undue  haste  attending  the  sale, 
and  hurried  subsequent  proceedings  relating  to  it,  readily  create 
suspicion.^ 

The  power  to  mortgage  the  real  estate  of  insane  persons  is  dealt 
with  in  much  the  same  manner  as  the  power  to  sell  the  same.  It 
is  conferred  by  statute,  usually  together  with  the  po^grtomort- 
power  to  sell,  and  subject  to  the  same  conditions  and  gag« »««««  m 

1  o  1  eT»  .-kT  -v:ri**iiii.        POWCF  tO  Sell. 

rules  of  procedure.^  But  m  New  York  it  is  held  that 
the  requirement  of  the  statute  touching  the  report  of  a  sale  on 
the  oath  of  the  committee  and  confirmation  by  the  court,  does  not 
apply  to  a  mortgage ;  and  that  the  giving  of  a  bond  by  the  com- 
mittee, made  essential  in  the  case  of  a  sale,  is  discretional  with 
the  court  in  case  of  a  mortgage ;  ^  nor  is  it  necessary,  in  case  of 
a  petition  for  an  order  to  sell  or  mortgage  real  estate  for  the  pay- 
ment of  debts,  that  notice  be  given  to  the  insane  person.^ 

The  sale  of  real  estate  by  the  guardian  of  an  insane  person  who 
was  appointed  on  the  strength  of  an  inquisition  found 
to  be  void  for  the  want  of  notice  to  the  alleged  lunatic,  void  inquiai- 
is  held,  of  course,  to  be  void.®    Yet  a  possession  under        ^***  ' 
a  conveyance  made  by  the  guardian  in  conformity  to  hoWing  u^w' 
the  decree  of  the  Probate  Court  for  the  sale  of  the  ""^.J  »»1« " . 

wirh  color  of 

land  is  supported  by  color  of  title,  and  is  adverse,  so  tiUe. 
as  to  be  protected  by  the  statute  of  limitations.® 

^  Leary'8  Case,  50  N.  J.  Eq.  383.  >  Agricoltnial  Co.  v,  Barnard,  96  N.  Y. 

s  Palmer  i;.  Garland,  81  Va.  444,  449.  525,  533. 

«  Stone  V.  Cromie,  87  Ky.  173,  180.  ^  A^icnltnral  Co.  v.  Barnard,  96  N.  Y. 

*  Stone  V.  Cromie,  supra,  525,  affirming  same  case  in  26  Han,  302. 

*  See,  for  instance.  Rev.  St.  Mo.  1889,         «  ImhoflE  p.  Witmer,  31  Pa.  St.  243. 
§§  5532,  5534,  5536;  Gen.  St.  Conn.  1888,         «  Molton  v,  Henderson,  62  Ala.  426, 
f  483.  430. 
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WtLTd  cannot  A  person  under  guardianship  as  of  unsound  mind 
gua^ii^r^*"  cannot  impeach  tlie  sale  of  his  real  estate  by  his 
"*«•  guardian.^ 

§  149.  Dower  affected  by  the  Insanity  of  Husband  or  Wife.  — 
It  is  eyident)  as  heretofore  pointed  out,  that  a  deed  attempting  the 
Conveyance  by  Conveyance  of  real  estate  by  an  insane  person  under 
TOn^votdf'**^  guardianship,  even  if  made  under  sanction  of  the 
coSsfnt  of***  guardian,  is  a  nullity,  and  can  impart  no  validity  to 
guardian.  any  legal  or  business  transaction  depending  on  such 
party's  conveyance.'  From  this  it  follows,  that  under  a  statute 
Wife  of  an  authorizing  the  wife  to  relinquish  dower  in  her  hus- 
insanehua-       band's   real  estate  in  no  other  way  than  by  *' joint 

band  can  relm-  .  ^  ^       * 

quish  dower  dccd  "  with  her  husband,  "  acknowledged  and  certi- 
mode  pointed  ficd,"  the  wifc  of  an  iusauc  person  does  not  relinquish 
out  by  sutute.   j^^^.  dowcr  in  the  land   of  her  husband,  sold  by  his 

guardian,  by  joining  with  her  husband  in  signing  the  deed  thereto, 
because  such  deed,  so  far  as  its  execution  by  the  husband  goes, 
has  no  legal  vitality  or  existence ;  nor  is  such  wife  precluded  by 
the  doctrine  of  estoppel  in  pais^  which  is  applicable  to  married 
women  only  with  regard  to  their  separate  estates.*  For  the 
same  reason,  the  deed  by  an  insane  husband  and  his  wife,  made 
during  the  husband's  insanity,  is  absolutely  void  and  ineffectual  to 
convey  the  wife's  land,  where  the  husband's  assent  to  his  wife's 
conveyance  is  necessary.* 

An  insane  wife  cannot,  of  course,  relinquish  her  dower  right  in 
her  husband's  real  estate  ;  nor  will  courts,  in  the  absence  of  statu* 
Cannot  reiin.  tory  provisious,  assist  the  husband  in  such  case  to 
stannoTv****"*  disencumber  his  lands  from  his  wife's  inchoate  dower.* 
authority.  fhc  guardiau  has  no  power  to  relinquish  his  insane 
ward's  dower  right  without  statutory  authorization ;  ^  nor  has  the 
Chancellor  power,  by  electing  for  her,  to  deprive  a  widow  of  the 
legal  right  in  her  husband's  estate,  where  it  is  clear  that  the  devise 
to  her  was  not  in  lieu  of  dower.^ 

An  insane  widow  is  equally  incompetent  to  exercise  her  right  of 

1  Robeson  v.  Martin,  93  Ind.  420.  by  his   gnardian  ander  order  of  cout : 

2  Ante,  §  129.  Rannells  v.  Gerner,  9  Mo.  App.  506. 

*  Rannells  v.  Gemer,  80  Mo.  474,  482,         *  Leggate  v.  Clark,  1 1 1  Mass.  308. 
reviewing  the  authorities  and  overruling         ^  Eslava  v.  Lepretre,  21  Ala.  504,  529  ; 
the  Court  of  Appeals,  which  held  that  the     Ex  parte  McElwain,  29  Dl.  442. 
wife  of  an  insane  husband  may  relinquish  *  Eslava  v.  Lepretre,  suftra. 

her  dower  by  joining  in  a  deed  executed         ^  Newcomb  v.  Newcomb,  13  Bosh,  544, 

578. 
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election,  where  such  right  or  duty  is  vested  in  her  for  insane  widow 

101.  X.  J  Ml      cannot  elect; 

any  purpose.^    So  where  property  passes  under  a  will, 
subject  to  the  right  of  election  in  the  devisee  to  take  it  as  real 
estate,  or  as  money,  such  election  cannot  be  made  by  „or  .^  insane 
an  insane  devisee,  nor  is  there  room  for  the  presump-  ^^^'^^^1 
tion  that  she  would  have  elected  to  take  in  the  shape  most  advan- 
tageous to  her.*     Neither  the  insane  widow  while  living,  nor  her 
administrator  after  her  death,  can  elect  between  a  ^^^  j„g^^ 
devise    in    her   favor    and    her  share   in   the    hus-  widow's 

adnunistrator 

band's   estate    on    renouncing    the    devise.*      Nor 

can  the  guardian  or  committee  exercipe  the  right  ^^^^  **°' 

to  elect  for  her,  in  the  absence  of  statutory  authority  to  such 

effect.* 

In  some  of  the  States  the  court  having  lunacy  jurisdiction,  or  a 
court  of  equity,  may  allow  a  widow,  who  has  not  dissented  from 
her  husband's  will  within  the  time  prescribed  by  the   Election  by 
law,  because  of  her  insanity,  to  claim  her  rights  in  her  '**®  ^^^' 
husband's  estate  as  though   she  had  dissented,^  or  will   make 
election  for  her.® 

The  matter  of  relinquishing  dower,  and  electing  between  dower, 
and  devise,  is  now  regulated  by  statute  in  many  of  the  States, 
among  which  may  be  named  Alabama,^  Connecticut,®  statutory  pro- 
Florida,»    Illinois,i<>    Indiana,^i    Kentucky,i2    Massa-  X^^^J^^ 
chusetts,!*  Missouri,!*  North  Carolina,^  Ohio,i®  Vir-  insane  widow. 

1  Woerner  on  Adm.,  §  1 19,  pp.  270, 271,  ment  of  guardian  ad  litem,  and  admeasar- 

and  cases  cited.  ing  and  securing  to  the  widow  the  value  of 

3  Ashbj  V.  Palmer,  1  Meriv.  296,300;  her  dower  estate.  §  1965  also  provides  how 

Matter  of   Wliarton,  5   De  6.  M.  &  G.  the  dissent  of  an  insane  widow  to  her  hns- 

83.  band's  will  may  be  established. 

*  CoUinsr.  Carman,  5  Md.  503,  527.  >  Gen.  St.  1887,  §  486,  enabling  the 

*  Lewis  V.  Lewis,  7  Ired.  L.  72 ;  Ken-  wife  of  an  insane  husband  to  convev  her 
nedy  v.  Johnston,  65   Pa.  St.  451,  454;  real  estate  by  order  of  the  Probate  Court. 
Heavenridge  v.  Nelson,  56  Ind.  90,  93;  »  Rev.  St.  1892,§§  1960-1963. 
Pinkerton  v.  Sergent,  102  Mass.  568.  ^  Rev.  St.  1889,  ch.  68,  §§  17,  18. 

B  So,    for    instance,    in      Tennessee :  ^  Hallett  v.  Hallett,  8  Lid.  App.  305, 

Wright  V.  West,  2  Lea,  78  (Freeman,  J.,  309. 

dissenting,  holding  that  election  may  be  ^  St.  1894,  §  2145. 

made  for  the  insane  widow  by  a  chancery  ^  Publ.  St.  1882,  ch.  147,  §§  20-25. 

court,  but  only  within  the  period  fixed  i«  He  v.  St.  1889,  §§4564-4568. 

by  statute,  p.  86).  "  Code,  1883,  §  1687,  authorizing  the 

*  As  in  Pennsylvania :  Kennedy  v,  clerk  of  the  Superior  Court  to  order  the 
Johnston,  65  Pa.  St.  451,  455.  sale  of  the  real  estate  of  a  lunatic's  wife, 

7  Code,  1886,  §§  1896-1898,  providing  on  her  petition,  joined  in  by  his  guardian, 
for  the  method  of  proving  wife's  insanity,  ^^  Rev.  St.  1890,  §§  5721,  5722,  5725, 
dotice  to  guardian,  if  any,  and  appoint-    also  §  6307. 
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« 

ginia,^  and  Wisconsin.^  In  Maine  the  waiver  by  an  insane 
widow,  confirmed  by  her  guardian,  of  a  provision  made  for 
her  in  her  husband's  will,  who  at  no  lucid  interval  evinced  a 
disposition  to  avoid  the  waiver,  cannot  be  objected  to  as  in- 
operative.' 

1  Code,  1873,  p.  933,  §  11.  *  Brown  v.  Hodgdon,  31  Me.  65w 

3  Sanb.  &  B.  Aim.  St.  1889,  §§  2225, 
2226. 
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OF  THE  CLOSE  OF  THE  GUARDIANSHIP, 


CHAPTER  XX. 

OF  THE  TERMINATION  OF  THE  GUARDIANSHIP  AND  PERIODICAL  AND 

PINAL  ACCOUNTING. 

§  150.    Events  terminating  Onardlanship.  —  It  appears  from  the 
discussion  of  the  subject  of  the  supersedeas^^  that  on  proof  of 
restoration  to  reason  of  a  lunatic,  or  of  the  reformation  GaardUnship 
of  a  drunkard  or  spendthrift,  guardianship  becomes   "n^JIdicui 
unnecessary,  and  that  in  such  case  the  court  will  Mcertainment 

•' '  ,  ,  of  restoration 

restore  such  person  to  his  condition  sui  juris,  and,  or  reform, 
generally,  order  the  committee  or  guardian  to  deliver  and  pay  to 
him  air  money  and  other  property  of  the  ward  which  he  may  have 
in  hand,  or  to  which  the  ward  may  be  entitled.  After  the  expira- 
tion of  the  guardianship,  the  court  has  no  further  jurisdiction  over 
the  guardian  or  committee  than  to  compel  accounting,  and  to 
discharge  the  guardian  or  committee  on  proof  of  his  having  made 
final  settlement. 

The  guardianship  also  terminates  with  the  death  of  the  lunatic; 
and  the  only  power  which  chancery  retains  over  the  committee  in 
such  case  is,  as  in  case  of  the  termination  of  the  j^]^  ^^  ^^^^ 
guardianship  by  the  restoration  of  the  ward,  to  com-  ®'  lunatic, 
pel  accounting  and  the  delivery  of  the  property  as  the  court  may 
direct.^  And  it  is  the  duty  of  the  committee  to  retain  possession 
of  the  property  and  preserve  it  from  injury  until  some  person  shall 
appear  properly  authorized  to  receive  it  from  him.^    The  court 

1  Ante,  §  130.  '  Matter  of  Colvin,  sitpra ;  Boarman's 

s  Matter  of  Colvin,  3  Md.  Ch.   278,  Case,  2  Bland  Ch.  89, 98 ;  Gnerard  v.  Gail- 

288  ;   Shepherd  v.  Newkirk,  20  N.  J.  L.  lard,  15  Rich.  L.  22,  25.    After  the  death 

343, 345.    See  also  pastf  p.  510,  note  (5).  of  the  ward,  the  guardian  has  no  further 
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Property  in       has  DO  DOwer  to  adjust  the  claims  of  creditors  of  the 

Buch  case  must 

be  turned  over  luuatic  to  the  cstatc  left  bj  him ;  ^  but  will  direct 

f^prc^utive  the  pcrsoual  estate  to  be  turned  over  to  the  personal 

of  deceased,  representatives  of  the  deceased.*    Death  of  the  lun- 

Death  of  luna-  atic  is  a  bar  to  a  supersedeas  of  the  commission  on 

tic  bars  ntper-        ,  i       <•  i 

Mdeas,  but  not    the  grouud  of  recovcrj,  but  not  to  a  traverse  of  the 
traverse.  inquisitlou.^     The  committee  may,  however,  be   ap- 

pointed such  representative,  and  is  made  so  by  statute  in  Georgia.^ 

In  a  case  where  the  administrator  of  the  deceased  lunatic  was 
the  attorney  in  fact  of  his  committee,  and  the  accountant,  the 
Accounting  hcirs  of  the  lunatic  were  allowed  to  appear  to  except 
heirs ^oMve  ^  *^®  account,  in  order  to  avoid  the  enormous  expense 
expense.  of  a  proceeding  by  bill  in  equity  to  accomplish  the 

same  result.^  So  it  has  been  held  that  whether  or  not  a  suit  at 
law  brought  against  the  committee  of  a  lunatic,  who  dies  before 
trial,  can  be  revived  against  the  lunatic^s  administrators,  yet  if 
they  appear  by  counsel  and  go  to  trial  on  the  issue,  they  will  not 
.be  heard  to  object  in  the  Appellate  Court,  that  the  suit  ought  not 
to  have  been  revived  against  them.^  In  England  and  Ireland  it 
has  been  held  that  where  a  lunatic  died  after  reference  to  ascer- 
tain tlie  nature  and  amount  of  his  property,  and  before  the 
master's  report,  the  Chancellor  has  jurisdiction  to  direct  the  ref- 
erence to  be  proceeded  with  notwithstanding  the  lunatic's  death.^ 
But  a  petition  in  lunacy  matters  after  the  lunatic  is  dead  ought  to 
contain  a  statement  of  that  fact.^ 

In  case  of  the  appointment  of  a  guardian  for  an  insane  person 
void  for  the  want  of  notice,  the  remedy  is  not  by  injunction,  but 
by  revocation  of  the  appointment  under  the  statutory  power  to 
that  effect  vested  in  the  court.® 

The  official  capacity  of  the  committee  or  guardian  of  an 
insane  person  may  also  be  terminated  by  his  removal  from 
office.      The    power   to    remove   committees    or   guardians   for 

anthority  or  control    over  the    personal  *  Owens,  in  re,  18  N.  Y.  Snpp.  850. 

estate  remaining  except  to  safely  keep  it ;  *  Jefferson  v.  Bowers,  33  Ga.  452. 

the  assets  vest  immediately  in  the  adminis-  &  Vinson  v.  Vinson,  1  Del.  Ch.  120; 

trator,  and  he,  and  not  the  guardian,  is  the  see  Matter  of  Rowles,  15  Ir.  Ch.  562. 

proper  person  to  list  the  personal  estate  >  Paradise  v.  Cole,  6  Mnnf .  21 8. 

for  'taxation :  Sommers  v.  Boyd,  48  Oh.  ^  Matter  of  Singleton,  8  Ir.  Ch.  263 ; 

St.  648,  658.  Ex  parte  Armstrong,  3  Bro.  C.  C.  237. 

1  Boarman's  Case  2  Bland  Ch.  89,  98.  *  Matter  of  Briscoe.  2  Dra.  &  W.  501. 

»  Ex  parte  Latham,  6  Ired.  Eq.  406;  »  Lance  v.  McCoy,  34  W.  Va.  416,  419L 
Cain  V.  Warford,  3  Md.  454,  462. 
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cause  is  an  inherent  element  of  chancery  jurisdic-  Guardianship 
tion;^  and  will  be  exercised  where  the  committee  re^vai^fJLm 
refuses  to  answer  in  an  action  against  his  ward,^  or  ®®**' 
is  in  contempt  of  the  court,^  or  fails  to  pass  his  ac-  Beasons  for 
count,*  or  is  addicted  to  habitual  intemperance,^  or  ^^^^l^^^ 
otherwise  guilty  of  misconduct  in  office.®    Bankruptcy 
has  been  held  sufficient  ground  for  the  removal  of  a  committee  of 
the  estate  of  a  lunatic ;  ^  but  although  bankruptcy  is  a  circum- 
stance demanding  particular  attention,  the  court  will  not  remove 
the  committee  of  the  person  merely  because  he  is  a  bankrupt, 
whether  he  has  received  his  certificate  or  not,®  nor,  necessarily, 
change  the  custody  of  the  lunatic,  though  his  committee  be 
removed.*      So  the  mere  fact  of   insolvency  is  no  ground  for 
removal.^^    Where  lunacy  jurisdiction  is  vested  in  probate  courts, 
or  other  courts  of  law,  similar  power  to  revoke  the  authority  of 
guardians  appointed  by  them  of  the  persons  or  estates  of  lunatics, 
is  generally  vested  in  them  by  statute.^^     The  cause  for  such 
removal  is  usually  stated  to  be  neglect  of  duty,  mis- 
conduct, or  mismanagement,  or  disobedience  to  lawful  removal  by 

,-,,  _Ji  i_  XI-       probate  court. 

orders  of  the  court,  and  some  such  cause  must  be 
alleged  ;  ^  but  the  powers  of  chancery  are  not  restricted  to  the 
causes  enumerated  by  statute  for  the  inferior  courts,   chancery  not 
Thus  the  unfounded  prejudice  of  a  lunatic  against  his  Satutory^ 
committee,  which  would  not  fall  within  the  statutory   ca"»«s- 
rule  for  removing  guardians,  may  be  ground  for  the  interposition 
of  the  Chancellor.*^®    The  court  has  no  statutory  power  to  rescind 


1  Matter  of  Griffin,  5  Abb.  Pr..  N.  S.,  96, 
holding  that  such  power  vested  wholly  in 
discretion,  and  is  not  reviewable  on  appeal ; 
to  same  effect:  Black's  Case,  18  Pa.  St. 
434.  In  a  later  Pennsylvania  case  it  is 
expressly  left  undecided  whether  the 
refusal  to  order  the  removal  of  such  a 
guardian  is  reviewable:  Dean's  Appeal, 
90  Pa.  St.  106,  110. 

a  Lloyd,  Plaintiff,  2  Dick.  460  (cited  by 
Shelf ord  as  Lloyd  v.  Mar,  p.  107). 

•  Ex  parte  Jones,  13  Ves.  237. 

«  Matter  of  Lockey,  1  Phillips,  508, 509. 
^  Kettletas  v.  Gardner,  1  Paige,  488. 

•  Matter  of  Fitzgerald,  2  Sch.  &  Lefr. 
434,  436.  Where  a  guardian  has  per- 
mitted his  lunatic  ward  to  wander  into 
another  State,  and  makes  no   effort   to 


recover  his  ward,  and  for  ten  years  does 
not  see  her,  it  is  error  to  sustain  a  de« 
murr^r  to  a  petition  praying  for  an 
account  and  the  removed  of  such  guar- 
dian :  Watt  V.  AUgood,  62  Miss.  38,  42. 

'  Shelf,  on  Lun.,  citing  Barrows,  in  re 
p.  169,  170. 

8  Ex  parte  Proctor,  1  Swanston,  531, 
532. 

•  Ex  parte  Mildmay,  3  Ves.  Jr.  2. 

w  Estate  of  Chew,  4  Md.  Ch.  60. 

11  For  instance,  in  Arkansas:  Dig.  1894, 
§3855;  Kansas:  Gen.  St.  1889,  §  3716; 
Missouri:  Rev.  St.  1889,  §  5552;  New 
Hampshire:  Pettes  v.  Upham,  59  N.  H. 
149,  and  probably  most  other  States. 

12  Jacobs  V.  Smith,  32  S.  W.  (Ky.)  394. 
u  Black's  Case,  18  Pa.  St.  434,  438. 
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the  appointment  of  a  temporary  administrator  of  an  interdict 
without  good  legal  cause,^  nor  to  snmmarily  remove  a  guardian 
without  trial,  evidence,  or  cause  shown.* 

The  Yight  to  terminate  the  guardianship  over  a  lunatic  bj  resig- 
nation does  not  seem  to  have  existed,  at  common  law,^  but  is 
„     .    .      .  generally  conceded  in  the  United  States,*  if  he  show 

Termination  of    '='  "^  ji..  erm 

guardianship     somc  Valid   Tcason   lor  decluimg  the   trust.^      The 
y  resigna  lou.  j^j^^^-^j.  jg  regulated  by  statute  in  some  States,®  and 

Shelford  mentions  that  a  party  may  apply  to  the  Lord  Chancellor 
by  petition  to  be  discharged  from  the  office  of  committee  ;  where- 
upon the  same  will  be  referred  to  the  master  to  take  and  pass 
his  accounts,  and  on  adjustment  thereof  the  committee  may  be 
discharged  and  the  recognizance  entered  into  by  him  and  his 
sureties  cancelled." 

On  the  death  of  a  guardian  appointed  by  a  court  of 
probate,  such  court  has  jurisdiction  to  settle  the  ac- 
count of  the  deceased  guardian  by  citing  in  his  repre- 
sentative, at  the  suit  of  his  successor,  to  attend  the 
adjustment  of  the  account.® 

The  guardianship  over  a  lunatic  granted  to  two 
persons  jointly  is  determined  by  the  death  of  one  of 
them,  in  the  absence  of  any  statutory  provision,  on  the 
ground  that  such  a  grant  is  a  mere  authority  without 
interest.® 

Where  the  selectmen  of  a  town  have  been  appointed  guardians 
Guardianship  to  a  Spendthrift,  Under  a  statute  authorizing  the  judge 
does  nouS  of  probatc  to  appoint  the  selectmen,  "  or  other  suit- 
office^^**  ****  able  persons,"  they  do  not  cease  to  be  such  guardians 
selectman.  qq  the  expiratiou  of  the  period  for  whichHhey  were 
elected  to  the  office  of  selectmen.^^ 


Probate  Court 
may  compel 
accounting  bj 
representative 
of  deceased 
guardian. 


Death  of  one 
joint  guardian 
determines 
guardianship 
of  both. 


1  State  t*.  Jadge,  18  La.  An.  523. 

2  Ward  V.  Aiigevine,46  Ind.  415,  422. 
8  Evans  r.  Johnson,  39  W.  Va.  299, 

306.- 

*  Bnpw.  Ins.  §  99 ;  Morgan's  Case,  3 
Bland  Ch.  332,  333,  334. 

*  Matter  of  Lytle,  3  Paige,  251,  252. 

*  For  instance,  in  Colorado:  Mills' 
St.  1891,  §  2955,  providing  that  the 
resignation  does  not  discharge  the  guar- 
dian; Missouri:  Kev.  St.  1889,  §  5563. 

t  Shelf.  Lnn.  170. 

8  Waterman   u.  Wright,  86   Vt.  164, 


168,  holding  that  it  is  no  excuse  to  such 
representative  that  she  has  no  means  of 
rendering  an  account  or  aiding  in  a  settle- 
ment. 

*  Ex  parte  Ljne,  Cas.  Temp.  Talbot, 
143  (the  deceased  committee  in  this  case 
having  been  the  wife  of  her  co-committee) ; 
Ex  parte  Clark,  4  Cond.  Ch.  Rep.  276, 
279 ;  Boarman's  Case,  2  Bland  Ch.  89, 
95. 

i*)  Russell  V,  Coffin,  8  Pickering,  143, 
148. 
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§  151.    Periodioal  Accoanting  by  Ghiardians  of  Inaane  Persons. — 
In  England,  and  in  chancery  courts  of  the  United  States,  com- 
mittees, conservators,  trustees,  etc.,  of  insane  persons 
are  liable  to  account,  like  trustees  in  other  capacities,  accounting  as 
whenever  thereto  required  by  general  or  special  order  *^'***^- 
of  the  court.    By  an  order  in  chancery  in  England  it  was  made 
the  duty  of  all  masters  in  chancery  to  certify,  annually,  to  the  Lord 
Chancellor,  Lord  Keeper,  or  Lord  Commissioners  for  the  custody 
of  the  Great  Seal  for  the  time  being,  the  state  of  the  several 
committees'  and  receivers'  accounts  in  their  respective  oflSces.* 
For  failure  of  the  committee  to  pass  his  accounts   ^  ^  ^ 

^  Duty  to  pass 

regularly,  though  there  was  no  fraud,  the  committee  accounto  under 
was  refused  costs ;  ^  and  tlie  Lord  Chancellor  refused  Kngiish  Chan- 
to  pass  the  account  of  a  committee  without  referring  ^^ 
it  to  the  master  to  see  what  sums  of  money  he  had  iti  his  hands 
from  time  to  time.*     The  next  of  kin  of  a  lunatic  were  notified 
and  permitted  to  appear  (and  have  costs  allowed)  at  Next  of  kin 
the  accounting  before  the  master;  not  by  virtue  of  JreMnfat^tiS 
any  right  by  which  they  can  claim  to  be  entitled  in  accounting, 
respect  of  their  contingent  possibilities,  but  for  the  protection 
of  the  court,  and  to  assist  the  court  in  watching  over  the  interests 
of  the  lunatic*      In  very  small  estates,   where  the  Annual  ac- 
expense    of    accounting  would    exceed  the  surplus  ^nsSi^witlTm 
remaining  after  the  payment  of  the  annual  allowance  *™*^^  estates. 
for  maintenance,  the  annual  accounting  is  sometimes  dispensed 
with ;  *  but  an  application  to  the  court  in  the  first  instance  is 
required  whenever,  for  any  reason,  it  is  deemed  inexpedient  to 
pass  the  accounts  of  a  lunatic's  estate  regularly ;  and  the  matter 
remains  in  the  discretion  of  the  court.^ 

In  England  committees  of  lunatics  are  not  usually  required  to 
account  for  an  unexpended  balance  of  the  allowance  ordered  by 
the  court  for  his  maintenance.^    In  the  case  of  Sheldon  v.  Portes- 


1  Beames'  Orders  in  Chancery,  p.  453. 
a  Ex  parte  Clarke,  1  Ves.  Jr.'  296. 

•  Ex  parte  Catton,  1  Ves.  Jr.  156. 

*  Tharp  v,  Tharp,  3  Meriv.  510,  511; 
and  see  cases  cited  in  Shelf ord  on  Lunacy, 
175. 

»  Ex  parte  Pickard,  3  Ves.  &  B.  127. 

^  Anon.,  1  Rasa.  &  M.  113  ;  Boarman's 
Cave,  2  Bland  Ch.  89,  90,  citing  English 
cases  in  a  note. 


^  In  the  case  of  Grosrenor  v.  Drax, 
reported  in  2  Knapp,  82,  an  order  of  the 
Lord  Chancellor  was  appealed  from,  by 
which  the  master  was  directed  to  inqnire 
and  certify  what  had  been  expended  by 
the  lunatic's  committee  upon  his  mainte- 
nance and  the  support  of  his  establish' 
ment,  and  to  charge  them  with  so  much 
of  the  allowance  for  that  purpose  as  he  shall 
find  not  to  have  been  expended  by  them. 
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English  com-     cuc  ^  it  was  alleged  that  the  order  of  allowance  had 

mittees  not  *^ 

asuaiiy  ac-        been  obtained  bj  a  collusive  agreement  between  the 

countable  for 

unexpended  Committee  and  the  husband  of  the  heiress-at-Iaw  for 
a  owanoe,  ^^  division  amoug  themselves  of  the  unexpended  al- 
lowance ;  yet  no  accounting  was  ordered,  the  Chancellor  holding 

that  to  compel  an  accounting  under  the  circumstances, 
fraud  is  made    ^^  unless   somc   great  fraud  were   made  to  appear," 

»PP«*f-  would  be  extremely  hard.  The  practice  of  allowing 
the  savings  out  of  the  allowance  for  the  lunatic's  support  to  be 
retained  by  the  committee  ^  is  largely  due  to  the  fact,  that  under 
the  English  law  committees  of  insane  persons  are  entitled  to 
no  compensation  for  their  services.  Thus  Lord  Hardwicke 
refused  a  petition  for  an  allowance  for  the  trouble  in  taking 
care  of  the  lunatic's  estates,  which,  it  was  alleged,  were  large 
and  lay  dispersed  in  England  and  Ireland ;  but  suggested  to 
the  committee  to  prefer  a  petition  to  have  an  increased  allow- 
ance for  maintenance,  in  which  petition  he  was  not  to  take  any 
notice  of  the  master's  report,  and  on  this  petition  he  would 
order  an  additional  allowance  of  £200  per  year.^  In  cases  of 
clear  misapplication  of  funds,  however,  account  may  be 
ordered.* 

In  America  the  liability  of  guardians,  committees,  and  other 
trustees  of  lunatics  to  account  is  generally  regulated  by  statute. 

The  first  duty  in  complying  with  this  requirement 
aufred^in"^  ""  must  be,  under  the  statutes  of  most  States,  the  filing, 
America.  ^^  ^^iq  court  having  jurisdiction,  of  a  complete  and 


'  The  Attorney-General,  and  other  counsel  i  3  P.  Wms.  104, 109. 

for  the  appellants,  placed  their  chief  objec-  *  As  held  in  the  Matter  of  Posonby, 

tion  to  the  Chancellor's  order  on  the  broad  5  Ir.  Eq-  268,  272. 

ground,  that  the  committee  of  the  person  •  Matter  of  Annesly,  Amb.  78. 

of  the  lanatic  is  an  office  distinct  from  *  Where,  for  instance,  a  lunatic  had  an 

that  of  the  committee  of  his  estate,  though  allowance  of  £640  a  year,  and  was  deprived 

they  may  be  both  granted  to  the  same  of  the  common  necessaries  of  life :  In  re 

person,  and  that  while  the  committee  of  Rosoman,  decided  in  1822  by  Lord  Eldon, 

the  estate  is  bound  to  account  for  all  that  as  mentioned  in  the  Matter  of  French, 

he  receives,  the  committee  of  the  person  L.  R.   3  Ch.  App.  317,  319.    And  see 

receives  a  stated  allowance  for  the  mainte-  Matter  of  Lanesborough,  Lloyd  &  Gould, 

nance  of  the  lunatic  and  his  family,  for  503,  514,  where  an  order  appointing  an 

which  the  terms  of  the  order  of  his  ap-  applicant  committee  was  reversed  on  the 

pointment  do  not  oblige  him  to  account,  ground,  that  the  appointment  was  coupled 

and  in  respect  of  which  there  is  no  instance  with  an  increase  of  allowance  for  the  sup- 

of  any  order  of  the  court  to  compel  him  port  of  the  lunatic,  as  an  indir^c^t  mode  of 

to  do  so.    The  order  of  the  Lord  Chan-  allowing  compensation  to  the  committee, 
cellor  was  reversed  in  Privy  Council. 
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true  inventory  of  the  property,  real  and  personal,  of  inventonr 
the  ward.    These  inventories  are  required,  in  some  of 
the  States,  to  be  filed  within  forty  days  of  the  appointment  of  the 
guardian,^  in  others  within  sixty  days,^  and  in  still  others  in  three 
months,^  while  in  some  States  they  must  be  filed  in  like  manner 
as  is  required  of  executors  and  administrators.^    Where  the  com- 
mittee fails  to  file  an  inventory  of  his  ward's  estate,  or  to  render 
the  periodical  accounts  required  either  by  statute  or  Qn,|8gio„  ^^^ 
the  rule  of  court,  he  is  guilty  of  gross  neglect,  and  fli«  iny^tory 
everything  in  relation  to  the  estate  will  be  taken  most  account  is 
st'rictly  against  him ;  while,  if  he  file  an  inventory  and   ^^^^  ^^^  ^^ 
render  account  regularly,  every  presumption  in  reference  to  the 
fairness  and  justness  of  the  accounts  would  operate  most  strongly 
in  his  f avor.^    Failure  to  make  the  periodical  state-  ^^^j  ground 
ments  as  required  by  law  is  held  aground  for  tlie   for  removal, 
removal  of  the  guardian.^ 

Since  it  is  the  duty  of  a  conservator  to  make  a  perfect  inventory 
of  the  ward's  estate,  and  he  is  liable  for  any  neglect  of  duty  in 
taking  care  of  and  managing  this  estate,  it  follows  that  he  is 
armed  with  all  the  power  necessary  for  this  purpose.    Hence,  con- 
servators or  guardians  of  insane  persons  have  the 
right  to  enter  the  dwelling-houses  of  their  wards,  dwelling  with- 
without  permission  of  the  latter,  and  against  their  senurtakr^' 
will,  to  take  an  inventory  of   their   property,  or  to  "*^®°*^'^'  J 
attend  to  any  other  duty  requiring  such  entry .^    But  the  authority 
and  duty  of  the  guardian  extends  to  such  property  of  but  only  as  to 
his  ward  only  as  will  constitute  an  asset  of  his  estate,  ^l?J^?^y  ^°"" 

•^  '    Btitutmg 

or  evidence  of  his  title  to  property.    Hence,  the  guar-  assets. 
dian  has  no  right  to  the  custody  of  the  last  will  of  his  ward, 
executed  while  sane,  and  delivered  to  another  person  with  instruc- 
tions to  keep  the  same  until  the  testatrix's  death,  unless  she  called 
for  it,  and  on  her  death  to  deliver  it  to  her  executor.® 

The   periodical   accounting  by  committees  and  guardians  is 

^  So   in  Pennsylvania,    for   instance:  §  2937.    See  also  Gen.  St.  Conn.  1888, 

Bright.  Pnrd.  Dig.'  1883,  p.  1128,  §  24.  §  478. 

«  As  in  Illinois :  Rev.  St.  1889,  ch.  86,  *  Matter  of  Carter,  3  Paige,  146,  148. 

§  6;  Missouri:  Rev.  St.  1889,  §  5527.  «  Fincher  r.  Monteith,  5  Lea,  144;  to 

'  As  in  Arkansas  :  Dig.  1894,.§  3827  ;  similar  effect:  Lowe  v.  Lowe,  1  Tenn.  Ch. 

Kansas:  Gen.  St.   1889,  §§  3691   et  seq.;  515. 
Wyoming :  Rev.  St.  1887,  §§  2319,  2324.  »  State  v.  Hyde,  29  Conn.  564,  569. 

'*  As    in    Colorado-   Mills'    St.   1891,  8  Mastick   v.  Superior  Court,  94  Cal. 

347. 
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Time  of  generally  required  to  be  made  once  a  year,^  or  oftener, 

aocouutiug.  at  the  discretion  of  the  court ;  ^  in  Colorado  at  the 
end  of  six  months  after  appointment,  and  at  every  alternate 
term  of  the  court  thereafter ;  ^  in  Delaware  at  least  once  in  two 
years.* 

Where  the  estate  of  the  lunatic  is  not  greater  in  amount  than 
what  is  necessary  to  yield  a  sufficient  income  for  his  comfortable 
Relieved  of  lia-  support,  the  trustcc  is  somctimcs  relieved  of  the  lia- 
wliSt  in  small  ^^^^^i'  ^  account  for  the  profit  thereof,  and  ordered  to 
esutes.  retain  the  same  for  his  own  use,  on  condition  of  giving 

bond  to  maintain  the  ward  and  furnish  him  with  everything 
necessary  for  his  comfortable  subsistence,  according  to  his  estate 
and  condition,  and  to  file  an  inventory,  and  to  deliver  up  the 
estate  at  any  time  when  thereto  ordered  by  the  Chancellor.* 
Under  such  an  order,  the  trustee  is  bound  to  provide  for  the 
lunatic  in  a  manner  suitable  to  his  situation  in  life,  paying  all 
incidental  expenses,  and  looking  to  the  clear  profits  for  com- 
pensation; he  is  not  entitled  to  credit  for  incidental  expenses 
of  the  trust ;  ^  nor  is  such  order  a  bar  to  an  action  against  the 
committee  to  account  for  profit  subsequently  made  to  himself  by 
the  labor  of  the  ward.*^ 

There  is  little,  if  any,  difference  between  the  periodical  accounts, 
or  settlements,  as  they  are  in  some  States  designated,  of  guardians 
Liability  to  ^^  curators  of  minors,  and  the  periodical  accounting 
afl*ln"KuaniiaV  ^^  Settlements  of  committees  or  guardians  of  insane 
ship  of  minors,  persous.®  Like  the  former,  the  latter  are,  so  long  as 
the  conservator  is  still  engaged  in  the  performance  of  his  trust, 
Periodical  ^^  most  Only  prima  facie  evidence  of  his  proper 
m?TOT/a5e  conduct  and  management  of  the  estate ;  until  his 
evidence.  final  report,  made  on  notice  to  the  ward,  if  restored 

to  reason,  or  with  his  personal  representative  after  his  death,  or 
with  a  successor  if  the  guardian  has  been  removed,  the  annual 
or  other  periodical  reports  or   settlements  are  open  to  review 

1  For  instance,  in  Arkansas:  Dig.  1894,         *  Rev.  C.  1874,  ch.  xlix.  §  2. 
§  3843 ;  Connecticut :  Gen.  St.  1888,  §  498 ;         ^  Boarman's  Case,  2  Bland  Ch.  89,  90, 

niinois:  Rev.  St.  1889,  ch.  86,  §  8;   Mis-  92. 

souri :  Rev.  St.  1889,  §  5541 ;  Wyoming:         >  Moore  v.  White,  4  Harr.  &  J.  548, 

Rev.  St.  1887,  §§  2319, 2394.  550. 

3  As  in  Kansas:  Gen.  St.  1889,  §  3709  ;         ^  Ashley  v.  Holman.  15  S.  C.  97,  104. 
Missonri :  Rev.  St.  1889,  §  5541.  *  As  to  the  effect  of  periodical  or  inter* 

>  Mills'  St.  1891.  mediate  accoanting,  see  ante,  §  97. 
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and  correction.^    Hence,  there  is  no  appeal  from  a  f^  app«*i . 

'  from  periodi- 

periodical  settlement.^  But  such  settlements,  having  cai  settlement 
received  the  sanction  of  a  judicial  tribunal,  and  remained 
unchallenged  for  a  length  of  time,  require  that  they  should  be 
regarded  as  prima  facie  evidence  of  their  own  correctness,  subject 
only  to  be  impeached  by  surcharge  or  falsification  as  in  other 
cases  of  ex  parte  settlements  made  under  the  sanction  of  a  court.^ 

In  Ohio  it  is  provided  by  statute,  that  no  voucher  signed  by  tlie 
ward  shall  be  received  in  settlements  by  guardians ;  vouchers  in 
any  settlement  in  which  such  receipt  was  intro-  ^***®- 
duced  is  to  be  deemed  void,  and  may  be  opened  on  motion  of  a 
succeeding  guardian  within  two  years  after  the  removal  of  the 
former  guai*dian,  or  the  removal  of  the  wai*d's  disability,  or  his 
death.* 

§  152.    Final   Aoooontiiig    by    Quardiana    of    Insane  Persona.  — 
Upon  the  cessation  of  the  guardian's  authority  over  his  ward's 
estate,  which  may  be  by  the  supersedeas  of  the  com-  pj^^j  ^^^^^ 
mission  (on  restoration  of  the  ward),  or  by  the  resig-  ment necessary 

^  •?  ./  *=^      on  termination 

nation,  removal,  or  death  of  the  guardian,  or  by  the  of  guardian- 
death  of  the  ward,  there  must  be  final  accounting  by  *  ^^' 
the  guardian  or  committee,  or  by  his  representatives,  with  the 
former  ward,*  or  his  representatives,  or  the  successor  in  the  guar- 
dianship. It  is  no  defence  to  such  accounting  when  demanded 
by  the  lunatic's  administrator,  that  a  suit  by  the  lunatic  by  next 
friend  bad  been  settled  by  an  agreement  reduced  to  writing  and 
signed  by  the  lunatic's  next  friend  and  by  his  committee,  accord- 
ing to  which  the  committee  was  to  be  discharged  from  further 
liability  on  account  of  the  lunatic's  estate,  unless  such  agreement 
had  been  authorized  by  the  court,  although  the  committee  had 
carried  out  said  agreement  on  his  part.^  The  guardian  or  trustee 
of  a  lunatic  is  bound  to  account,  in  equity  and  at  law,  for  all  the 
estate,  income,  and  effects  of  the  ward  which  came  ^     ,.     . 

Guardian  is 

into  his  possession,  or  under  his  care  and  direction  ;  ^  accounubie 
and  this  whether  his  appointment  was  legal  or  not,  in  that  came^to 
so  far  as  he  received  such  estate  by  virtue  and  under  ^  ^*"*^ 


1  State  V.  Jones,  89  Mo.  470,478;  Wil-         *  Rev.  St.  1890,  §  6304. 
cox  9.   Parker,  23   lU.  App.  429,  432;         ^  Clark  »?.  Croat,  34  S.  C.  417,  437. 
Coratorship  of  Beecroft,  28  La.  An.  824.  *  Devilbiss  v.  fiennett,  70  Md.  554, 

a  Fnchs's  Case,  6  Wharton.  191.  560. 

*  Hardin  v.  Smith,  7  £.  Mon.  390,  395. 
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color  of  his  appointment.^  It  has  been  decided,  that  guardians  of 
like  gtuudiuiB  l^natics  are  liable  to  the  same  rule  of  accountabilitj 
ofininore.  ^g  guardians  of  minors,*  and  that  hence  they  are 
liable  for  interest  in  the  same  manner  and  to  the  same  extent.^ 

It  is  obvious  that  the  accounting  bj  a  committee  or  guardian  of 
an  insane  person  appointed  by  a  court  of  chancery  should  be  made 

before  the  court  having  appointed  him,  so  long  as 

Before  the  , 

court  haying  such  court  posscsscs  jurisdiction  over  both  the  lunatic 
juris  ic  on.      ^^^  j^.^  committee.*    On  the  death  of  the  lunatic  the 

office  of  the  committee  is  determined,  and  the  only  power  chan- 
cery retains  over  him  as  such  is  to  compel  him  to  account  and 
deliver  possession  of  the  property  as  the  court  shall  direct.^  But 
when  the  jurisdiction  peculiar  to  such  court  has  ceased,  by  the 
death,  for  instance,  of  both  ward  and  committee,  and  when  the  ^ 
estate  of  the  lunatic  has  passed,  by  grant  of  administration,  abso- 
lutely to  another  jurisdiction,  the  administrator  of  the  latter  may 
sue  for  the  estate  of  his  intestate  in  the  hands  of  the  personal 
representative  of  the  committee  in  any  county  in  which  he  may 
be  found.^ 

The  guardian  of  a  lunatic  is  the  proper  custodian  of  the  ward's 
.  ,.    ,     effects  so  long  as  his  authority  continues.      If  a  next 

No  suit  hes  'or  *=*  ''  .».^-i 

accounting  friend  sue  for  waste,  or  to  recover  money  in  his  hands, 
cnce"ff**"  it  can  be  done  only  in  connection  with  a  proceeding  to 
guardianship.    ^^^^^^  ^^^  guardian  ;  a  judgment  awarding  a  recovery 

for  so  much  money,  without  removal  or  revocation,  is  not  author- 
ized by  law.^    . 

Where  the  jurisdiction  over  insane  persons  is  vested  in  probate 
courts,  it  is  in  some  States  provided  by  statute  that  on  the  death 
statutory  of  an  insauc  ward  his  property  shall  be  delivered  to 
pereonai°repre-  ^^^  cxccutor  or  administrator,  and  that  the  conservator 
deceMcd  ^^  filo  his  final  account  in  the  Probate  Court,  which 

lunatic.  is  to  pass  upon  and  allow  it  if  found  correct ;  ®  or  that 

1  PanniU  v.  Calloway^,  78  Va.  387,  394.  dian:  Tallej  v.  Talley,  2  Dev.  &  B.  £q. 

3  As  to  acoounting   by  guardians  of  385,  388. 
minora,  see  coitty  §§  94-1 07.  *  Matter  of  Colvin,  3  Md.  Ch.  278, 288 ; 

>  Spack  p.  Long,  1  Xred.  Eq.  426 ;  Bird  Cain  t;.  Warford,  3  Md.  454,  461 ;  Matter 

V.  Bird,  21  Gratt.712,720.  of  Beckwith,  87  N.  Y.  503,508;  Dean's 

^  So  a  chancery  court  refused  to  enter-  Appeal,  90  Pa.  St.  106, 110;  Cain  v.  War- 
tain  a  biU  in  equity  brought  against  an  ford,  7  Md.  282,  287 ;  Ordway  i\  Phelps, 
insane  person  by  his  guardian  for  a  settle-  45  Iowa,  279. 

ment  of  the  guardian's  account,  and  for         *  Hardin  v.  Smith.  7  B.  Mon.  390,  398. 
the  payment  to  him  of  any  balances  due ;         ^  Bonner  v.  Erans,  89  Ga.  656. 
the  proper  method  of  proceeding  being         *  So,  for  instance,  in  Connecticut :  Geo. 

held  to  be  by  petition  filed  by  the  guar-  St.  1888,  §  481. 
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in  such  case  the  guardianship  ceases,  and  the  deceased  lunatic's 
estate  is  to  be  settled  as  the  estate  of  a  deceased  sane  person  is 
settled ;  ^  or  that  settlement  must  be  made  by  the  guardian  with 
the  personal  representatives.^  In  Missouri,  where  the  statute 
requires  the  guardian  of  an  insane  person  to  render  a  jurisdiction  in 
just  and  true  account  of  his  guardianship  once  a  year,  J^*^Ji"eiy  jq 
and  make  settlement  thereof  with  the  court  having  Probate  ciburt. 
appointed  him,  and  on  the  death  of  the  ward  to  immediately  settle 
his  accounts  and  deliver  the  estate  and  effects  of  his  ward  to  his 
personal  representatives,  it  is  held  that  final  settlement  must  be 
made  in  the  Probate  Court  (the  sole  court  having  power  to  appoint 
such  guardians),  and  that  appeal  lies  from  the  decree  on  such 
settlement  to  the  Circuit  Court,  where  the  cause  is  tried  de  novo,^ 
So,  also,  guardians  are  required,  on  their  removal  from  office,  to 
account  to  their  successors ;  ^  and  may  be  discharged  by  the  Pro- 
bate Court  whenever  it  appears  that  they  are  no  longer  necessary 
for  the  protection  of  the  ward,  and  ordered  to  restore 
all  his  personal  and  real  property  Un  their  hands.^  In  ffuardians 
Georgia  the  guardians  of  deceased  lunatics  are  vested  mlnistnitoreon 
with  all  the  powers  of  administrators,  and  are  con-  ^^^*^  <*«***^' 
trolled  by  the  laws  there  in  force  in  relation  to  administratora.® 

The  jurisdiction  of  the  Probate  Court  to  settle  and  allow  the 
account  of  a  conservator  in  the  administration  of  the  estate  of 
his  ward  after  revocation  of  his  appointment  is  in  Connecticut 
deduced  from  a  statute  directing  bond  payable  to  such  *"^  Alabama, 
judge  to  be  given  by  the  conservator ;  an  inventory  of  the  ward's 
estate  to  be  filed  in  the  Probate  Court ;  account  to  be  rendered  to 
said  court  when  required ;  on  application  of  the  conservator, 
such  court  to  order  the  sale  of  real  estate  and  empower  the  con* 
servator  or  some  other  peraon  to  sell  and  convey  the  same,  giving 


1  For  instftnce,  in  Kanras:  Gen.  St 
1889,  §  3715;  New  York:  Blira'  Ann. 
Code,  1890,  §  2344,  and  see  Carter  v. 
Beckwith,  1 28  N.  Y.  31 2, 320 ;  Wisconsin : 
Ann.  St.  1889,  §3988. 

a  In  Wyoming :  1887,  §  2325. 

*  (*oleman  v.  Farrar,  112  Mo.  54,  64, 
three  of  the  eight  justices  dissenting  and 
holding,  that  when  the  account  has  been 
stated  by  the  Probate  Court  and  made  a 
matter  of  record,  that  conrt  has  exhausted 
aU  its  power,  and  can  render  no  judgment 


thereon,  nor  wiU  an  appeal  lie:  pp.  77 
et  seq. 

*  In  Arkansas:  Dig.  1894,  §  3856; 
Kansas :  Gen.  St.  1889, §  3717  ;  Wyoming: 
Key.  St.  1887,  §  2327.  In  such  case,  if  the 
successor  is  also  remoyed,  another  con- 
seryator  appointed  subsequently  may 
bring  the  action  for  the  estate  in  the 
hands  of  the  original  conseryator :  Rich- 
ardson V.  People,  85  HL  495, 496. 

^  So  proyided  by  Ann.  Statute  of  Wifr 
cousin,  1888,  §  3987. 

*  Jefferson  v.  Bowers,  33  Ga.  453. 
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bond  to  dispose  of  the  proceeds  under  direction  of  said  court,  after 
a  reasonable  allowance  to  the  conservator  for  his  services,  to  be 
ascertained  and  allowed  by  the  Court  of  Probate,  etc.^     In  New 

Jersey  the  Orphans'  Court  is  said  to  be  simply  a  court 
n  ew  eraey,  ^j  account ;  hcuce,  the  decree  of  that  court  on  the 
final  settlement  by  a  guardian  of  a  lunatic  who  had  been  restored 
to  his  right  mind  creates  no  legal  liability,  but  only  ascertains  the 
extent  or  measure  of  a  previously  existing  liability ;  but  in  an 
I  d'  iir  action  against  the  guardian  for  money  had  and 
nois,  Pennsji-    received   such  decree  is  conclusive  evidence  of   the 

amount  in  his  hands.^    It  is  similarly  held  in  Indi- 
ana,' Illinois,*  and  Pennsylvania,* 

Where  a  guardian  becomes  non  compos  mentis  without  having 
settled  his  accounts,  the  Probate  Court,  on  principle  and  the  analo- 
Settiement  bj  g^^s  of  the  law,  has  jurisdiction  to  call  the  non  compos 
hav^n^b«»me  guardian  to  account  and  to  proceed  to  a  final  decree  ; 
insane.  gj^^   having  such  jurisdiction,  it  may  entertain  the 

same  over  an  account  filed  by  such  guardian,  by  his  guardian  or 
committee.^ 

§  153.   Principles  applied  in  Accounting  by  Qnardians  of  Insane 

Persons.  —  In  allowing   and    settling    the   periodical   and   final 

accounting  by  committees  or  guardians  of  insane  per- 

cqi^bie"^  ®"  sons,  cquitablc   principles  are  usually  applied,  since 

pnncipies.         ^Yiey  are  qtiasi  trustees.^     While   on  the   one  hand 

1  Nettleton's  Appeal,  28    Conn.  269,  307  ;  8.  c  20  N.  J.  L.  343,  holding  that  an 

272,  holding  that  the  statement  of  the  action  does  not  lie  on  the  decree,  bat  that 

chief   jostice   in  Spalding     v.  Butts,  5  the  proper  remedy  is  bj  action  for  monejr 

Conn.  427,  to  the  contrary  was  not  the  had  and  received. 

decision  of  the  court,  which  latter  was  not  *  Stumph  v.  Pfeiffer,  58  Ind.  472,476. 

in  conflict  with  the  principle  announced  in  The  court  has  no  power  to  enforce  an 

Nettleton's  Appeal.  See  dissenting  opinion  order  directing  the  guardian  to  pay  the 

of  Judge  Bristol    in  Spalding  v.  Butts,  amount  found  to  be  due ;  the  remedy  is 

p.  430.     But  the  principle  of  Nettleton's  held  to  be  an  action  against  the  guardian 

Appeal  certainly  militates  against  the  doc-  personally,  or  an  action  on  his  bond  as 

trine  of  Norton  o.  Strong,  1  Conn.  65,  on  guardian. 

the  authority  of  which  Spalding  t^.  Butts  *  Richardson  v.  People,  85  ni.  495. 
was  decided,  and  which  holds  that  the  *  In  this  State,  the  balance  due  a  corn- 
jurisdiction  of  the  County  Court  in  rela-  mittee  of  a  habitual  drunkard  regularly 
tion  to  the  ward's  estate  ceases  together  filed  and  confirmed  in  the  Court  of  Com- 
with  the  rights  and  duties  of  the  conser-  mon  Pleas  becomes  a  debt  of  record,  col- 
vator  on  the  death  of  the  ward.  The  lectible  by  action  and  available  as  a  set- 
doctrine  announced  in  the  text  is  also  off :  Vincent  v.  Watson,  40  Pa.  St.  306, 308. 
held  in  Alabama:  ModaweU  v.  Holmes,  *  ModaweU  v.  Holmes,  40  Ala.  391, 
40  Ala.  391,401.  403. 

3  Shepherd  r.  Newkirk,  21  N.  J.  L.  302.  '  Pom.  Eq.  Jnr.  §§  157,  1088,  1097. 
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they  will  not  be  allowed  to  make  any  profit  to  themr  ^^'^'vf*°J^ 
selves  out  of  their  relation  to  their  wards,^  they  will  to  profit, 
not,  on  tlie  other  hand,  be  liable  for  any  loss  to  the  nor  liable  to 
lunatic's  estate  unless  they  have  been  guilty  of  negli-  negh^nce'  '^ 
geuce,  malversation,  or  fraud.^    Thus  the  committee  is  ^^  ^^^' 
chargeable  with  the  profit  of  his  ward's  labor,'  unless  chamabie  for 
such  labor  is  enforced  only  for  the  proper  discipline  u^ahi^^* 
and  healthful  employment  of  the  ward,  in  which  case  ^7*^^* 
the  committee  is  not  so  liable^   The  committee  is  lia-  ^j^^^j^  ^^^ 
ble  for  the  consequences  of  his  negligence ;  if  he  has  negi»g«noe» 
leased  his  ward's  lands  and  slaves  without  security,  to  a  party 
who  was  not  known  or  proved  to  be  in  good  credit  at  the  time  of 
making  the  contract,  he  is  chargeable  for  the  loss  of  rents  and 
profits  sustained.^    So  the  guardian  of  a  spendthrift  or  disregard 

•  'ii^         11   1  ••  j.fi_'i*  oitennsol 

IB  responsible  for  all  losses  arising  out  of  his  disre-  ucense  in  seii- 
gard  of  the  terms  of  his  license  to  sell  the  real  estate  "«  "**  ••'^ 
of  his  ward,  both  as  to  the  manner  of  making  the  sale,  and  the 
disposition  of  the  proceeds ;  and  the  ward's  assent  to  the  proceed- 
ings does  not  exonerate  him  from  his  liability.^    The  guardian 
must  be  held  to  a  strict  and  just  account  as  to  the  property  of  his 
ward ;  and  if,  by  his  negligence,  or  failure  to  observe  the  require- 
ments of  the  statute  in  caring  for  and  making  sale  of  the  same, 
the  estate  of  the  lunatic  sustain  damages,  he  will  be  required  to 
account  therefor  in  all  proper  ways  and  connectiona  ^^^ ^^^^^. 
When,  however,  he  in  good  faith  pays  debts  that  ought  receive  credit 
to  be  paid,  and  the  estate  suffers  no  prejudice  by  so  ments  honestly 
doing,  he  should  receive  credit  for  the  disbursement        ^' 
in  such  respect.^    The  rule  in  respect  of  the  custody  of  the  ward's 
money  is  the  same  as  that  applied  to  fiduciaries  in  general ; '  a 
bona  fide  deposit  of  the  ward's  money  by  the  guar- 
dian or   committee  in  his  own  name,  in  a  bank  in  lossofmonev^ 
which  he  has  no  funds  of  his  own,  will  make  him  f/S^^f ^^^i 
responsible  only  for  due  diligence  in  the  selection  of  n«gi»«ence. 

1  Bnt  are,  in  America,  generallj  com-  *  Ashley  v.  Holman,  25  S.  C.  394, 400. 

pensated  for  their  Mrvices,  aa  to  which  lee  *  And  the  harden  of  proof  is  on  snch 

post,  §154.  committee:  De  TreyiUe  v.  Ellis,  Bailey 

s  Matter  of  Hathaway,  80  Hon,  186,  Eq.  35. 

189.     Their  rights  and  liabilities  are  aa  *  Harding  v.  Lamed,  4  Allen,  426. 

near  aa  may  be  like  thoae  of  guardians  ^  McLean  v,  Breeae,  109  N.  C.  564, 

of  infanta,  aa  to  which  aee  anU,  §S  94  ef  566. 

geq.,  108  et  ieq,  *  See  ante,  {  69  at  sag. 

*  Aahley  r.  Holman,  15  S.  C.  97, 105. 
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the  depository  and  due  vigilance  in  respect  of  the  depository's  con- 
tinued solvency.* 

Committees  are  held  liable,  by  statutory  authority  in  some 
States,  upon  the  principles  governing  the  accounts  of  guardians.' 

When  any  item  in  the  account  of  a  guardian  is  contested,  evi- 
Proof  of  con-  dcncc  of  the  regularity  and  necessity  of  the  expendi- 
iSmW^be^  *^^®  should  bc  required  by  the  court,  and  the  facts  in 
required.  regard  thereto  found ;  to  make  a  voucher  presumptive 

evidence,  it  should  state  the  time  when  the  expenditure  was 
made,  on  what  account,  and  such  other  facts  as  may  indicate 
the  propriety  of  the  payment* 

Heirs-at-law  of  a  deceased  lunatic  are  admitted  to  except  to 
Heirs  of  de-  ^^  accouuts  of  the  committee,  where  the  attorney 
ceased  lunatic    in  fact  of  the  trustcc,  who  had  acted  for  him  and 

passed  the  accounts,  is  the  administrator;  and  in 
such  case  previous  accounts  of  the  trustee,  although  they  have 
been  long  passed  by  the  Chancellor,  are  open  for  re-examina- 
tion.* 

Stationery,  it  has  been  held,  should  be  paid  for  by  the  com- 
Statiooerj        mittcc,  and  not  charged  to  the  lunatic's  estate.* 
not  allowed.  rpj^^  guardian  of   a  lunatic  cannot  be  allowed  in 

to^wtfdiM^  h's  probate  account  the  amount  of  damages  occa- 
STwrrirant  sioucd  to  his  own  property  by  his  ward's  want  of 
of  care.  care.    The  decision  is  not  based  on  any  determina- 

tion of  the  question  whether  an  insane  person  is  liable  for  a  iort^^ 
but  on  the  want  of  jurisdiction  of  the  Probate  Court  to  try  claims 
for  torts  in  probate  accounts ;  these  are  not  matters  arising  out  of 
the  trust,  and  must  be  tried  in  a  court  of  common  law,  at  its  bar 
and  under  its  rules.  Nor  could  such  a  question  be  settled  even  in 
a  common  law  court,  during  the  continuance  of  the  relationship 
of  guardian  and  ward.  But  the  trust  being  terminated,  and  the 
claim  surviving,  the  guardian's  only  course  is  to  sue  the  ad- 
ministrator in  a  court  of  law,  and,  having  its  judgment  fixing 
the  damages,  to  collect  it  from  the  assets,  if  the  estate  is  solvent ; 
if  not,  to  share  with  the  other  creditors.^ 

1  Parsley  v.  Martin,  77  Va.  376,  380;  lunatic  is  liable  for  any  tori  which  he  may 

Gregorv  v.  Parker,  87  Va.  451,  457.  commit,  though  he    is    not    pnnishable 

5*  Bird  V.  Bird,  21  Gratt.  712,  720.  criminally;**  Morse  v,  Crawford,  17  Vt 

*  McC^ean  o.  Breese,  109  N.  C.  564.  499,  502.    See,  on  the  liabiUty  of  insane 

*  Vinson  r.  Vinson,  1  Del.  Ch.  120.  persons  for  their  torts,  attU,  §  141. 

*  Colrin's  Estate,  4  Md.  Ch.  126,  127.  *  Brown  r.  Howe,  9  Gray.  84. 

*  **  It  is  a  common  principle,  that  a 
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As  heretofore  observed,  guardians  of  insane  persons  have  no 
authority  to  exceed  the  income  of  their  wards,  with-  income  of 
out  express  authority  of  the  court,  in  the  disburse-  ^xc^ded  in  ^ 
ments  for  and  on  account  of  the  lunatic.^  But  dwburaemento, 
where  it  appears  that  the  committee  of  a  lunatic,  q°J|S5y  Mn<> 
although  he  may  not  have  been  as  economical  of  his  tioncdbycourt. 
expenditures  in  the  care  of  a  luhatic  as  he  might  have  been,  if  it 
is  clear  that  he  was  upright  in  the  discharge  of  his  trust,  and 
that  whatever  unnecessary  expenditures  he  made  were  in  the  in- 
terest of  the  personal  comfort  of  the  lunatic,  he  will  not  be  sur- 
charged for  such  expenditures,  even  if  he  did  not  previously 
apply  to  the  court  for  leave  to  make  them,  if  the  court  subse- 
quently ratifies  his  acts.^ 

A  committee  cannot  trench  upon  the  corpus  of  his  lunatic's 
estate  for  the  bringing  of  a  suit,  unless  he  first  obtain   ^^      ^^  ^^^ 
leave  of  court ;  and  unless  he  shows  that  there  was  estate  should 

.  ,  .  not  be  trenched 

great  necessity  for  bringmg  the  suit,  or  advantage  to  onto  pay  cosu 
accrue  to  his  beneficiary,  he  will  not  be  allowed  credit  out  leave 
out  of  the  estate  for  such  expenses,  but  they  must  be  ^'  *^^* 
made  good  by  the  committee.^ 

A  committee  or  guardian  who,  in  a  settlement  out  of  court, 
allows  illegal  credits  in  the  account  of  his  predeces-  Guardian  setr 
sor,  is  liable  to  the  ward  for  the  amount  so  allowed.*  prede«»TOH 
So  a  person  who  has  assumed  the  duties  of  a  com-  "^^}^  ?Jj«  , 

^  ward  for  illegal 

mittee    of  the    person    and    estate   of    a    lunatic,  credits 
charges  himself  in    his  inventory  with  the  amount  ' 

found  to  be  in  the  hands  of  his  predecessor,  payable  due  the  waid 
in  cash,  at  the  settlement  made  by  such  predecessor,  iotho^gb  he 
is  chargeable  with  such  amount  as  if  he  had  received  ^^^^  ^^^' 
it  in  cash,  although  he  had  accepted  several  mort-  ^^  <»»**• 
gages  in  lieu  of  cash;  and  if  such  mortgages  were  not  proper 
securities  for  investment  of  trust  funds,  the  responsibility  of  the 
committee  will  be  the  same  as  if   he  had  himself  invested  the 
funds  of  his  ward.* 

The  conservator  has  no  lien  upon  his  ward's  estate  for  dis- 
bursements made  in  his  lifetime  for  his  support,  so  as  to  entitle 

1  Ante,  §  147.  *  Ashley  v.  Hoi  man,  tupra. 

s  Estate  of  Hain,  167  Pa.  Si.  55,  61.  «  Matter  of  Hathaway,  80  Han,  186, 

*  Ashley  v.  Holman,  21  S.  £.  (S.  C.)  188. 
624,632. 
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Conaeirator      him,  on  the  ward's  death,  to  retain  possession  against 

has  no  lien  for     .  .  .       -■ 

his  diabone-       ulS  exeCUtOr.^ 

ments.  rj^^  approval  by  the  Probate  Court  of  the  final 

Ward  not  report  of  the  guardian  of  an  insane  person,  who  had 

appro^  of  procured  a  deed  to  her  ward's  lands,  prior  to  the  ad- 

saie  from  de-  judication  of  his  insanity,  but  while  he  was  in  fact 

mandin^  an         "^  "^ ' 

acoounung;  insane,  and  was  subsequently  appointed  his  guardian, 
is  not  such  an  adjudication  as  precludes  him  from  demanding,  in 
an  action  to  set  aside  the  conveyance,  an  accounting  for  the  rents 
and  profits  of  the  land.^  But  where  a  guardian  has  fully  ac- 
but  final  set-  couuted  for  the  property  in  his  hands,  and  turned 
tiementwiii      q^q^  the  same  to  the  ward  after  his  release  from 

not  be  opened 

to  allow  the  guardianship,  and  the  court  has  entered  an  order  dis- 
a  claim  against  charging  the  guardian,  the  guardianship  cannot  be 

revived  to  enable  a  claim  previously  filed  to  be  pre- 
sented against  the  ward's  estate,  or  to  be  secured  by  the  guar- 
dian*8  bond.  And  the  claimant  has  no  such  interest  in  the  estate 
as  will  entitle  him  to  appeal  from  the  order  discharging  the 
guardian.' 

The  proceeding  upon  the   rendition  of  a  conservator's  final 
^  ^  account  is  one  in  rem ;  but  this  principle  does  not 

Ward  may  .  ,  *     i       i  . 

demand  militate  agaiust  the  right  of  the  lunatic  to  demand 

p«itnerahH>°  accountiug  concemiug  his  partnership  interest,  after 
ter©d%*y  hiT**^  rccovery,  by  his  partner,  who,  as  his  conservator,  had 
guardian.  neither  inventoried  nor  brought  into  the  account  this 
partnership  interest.* 

§  154.   Compensation  of  Onardians  of  Insane  Penons.  —  Under 

the  English  law,  committees  of  insane  persons  were,  as  a  general 
^      .^,  rule,  allowed  no  compensation  whatever  for  their  care 

Committees  » 

and  guardians  and  trouble.^  Tbis  practice,  as  pointed  out  by  Chief 
compensation  Justicc  Daly,®  produccd  its  natural  effect.  Cases 
^  *"  '  occurred  in  which  no  one  was  found  willing  to  incur 
the  onerous  duty  and  responsibility,  giving  security  for  its  faithful 
discharge,  without  compensation  or  indemnity.  To  obviate  this 
butreceivett  difficulty,  Lord  Eldon  directed,  in  such  a  case,  that  a 
•»>  receiver  should  be  appointed  with  a  salary,  saying 

^  Norton  v.  Strong,  I  Conn.  65, 70.  *  AnonjmoQB,  10  Yes.  103 ;   Bfatter  of 

*  Warfleldr.Warfield,  76  Iowa,  638,638.  Annesly,  Amb.  78. 
<  Lyster*s  Appeal,  54  Mich.  325.  «  In  the  Matter  of  Colah,  6  Dalj,  51, 

«  Raymond  v.Vaaghan,  17  Ul.  App.  60. 
144,  150. 
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that  if  he  gave  such  security,  satisfactory  to  the  attorney-general, 
as  a  committee  gives,  it  was  immaterial  whether  he  is  called 
committee  or  receiver.^  Another  practice,  more  difficult  to  recon- 
cile with  that  vigilant  and  jealous  scrutiny  usually  and  allowance 
exercised  by  courts  of  equity  over  fiduciaries,  grew  IScrof  ward 
out  of  the  rigorous  rule  denying  compensation  to  re^^rotethe 
committees  of  insane  persons,  in  allowing  the  com-  committee, 
mittee  to  retain  the  whole  amount  of  whatever  allowance  the 
court  made  for  the  maintenance  of  the  ward  without  accounting 
therefor,  on  the  theory  that  the  committee  is  entitled  to  the 
savings  out  of  such  allowance,  and  that  they  form  no  part  of  the 
lunatic's  estate.^  The  rule  was  subsequently  modified,  and  may 
now  be  stated  to  be :  *^  Under  special  circumstances  remuneration 
may  be  given  to  a  committee;  but  the  general  rule  is,  that  a 
committee,  like  any  other  trustee,  is  not  entitled  to  remuneration, 
but  to  reimbursement  alone."  ^ 

In  New  York,  the  question  arose  before  Chancellor  Kent,  who 
held  that  the  subject  came  within  the  equity  of  the  statute  which 
allowed    to  guardians    of    minors,    executors,    and   compensa- 
administrators  a  reasonable  compensation  for  their  on^ij*"^^®^ 
services,  and  adopted  a  rate  which  he  thought  not  so  of  the  statute 

allowing  corn- 
high  as  to  inflame   the  cupidity  of  such  trustees,  pensationto 

though  higher  than  the  allowances  to  the  masters 

and  registers  in  chancery.*    This  rule  was  adhered  to  in  later 

cases  as  applicable  to  committees  of  insane  persons.^    But  in  the 

celebrated  Parsee  Merchant's  Case,^  it  was  held  that  where  there 

is  a  separate  committee  of  the  person  of  the  lunatic,  the  rule 

adopting  the  analogy  of  the  statute  fixing  the  compensation  of 

executors  and  administrators  is  not  applicable,  and   that  the 


1  Ex  parte  "Warren,  10  Ves.  622; 
Matter  of  Radcliffe,  Jac.  &  W.  619 ;  Ex 
parte  BiUinghnrst,  Amb.  104. 

3  See  ante,  §151,  and  particularly  note 
7,  p.  505,  notes  1,  2,  p.  506. 

>  Adams,  Equity,  p.  293 ;  Shelf.  Lan. 
162. 

^  The  rate  allowed,  and  made  a  general 
rale  as  to  guardians,  executors,  and  ad- 
ministrators, subsequently  enacted  by 
statute,  was  a  commission  of  5  per  cent, 
on  all  sums  received  and  paid  out,  not 
exceeding  $1000  (t.  e.,  2}  per  cent,  for 
such  sums  received,  and  2j^  per  cent,  for 


such  sums  paid  out) ;  2|  per  cent,  on  any 
excess  between  $1000  and  $5000;  and  1 
per  cent,  on  all  sums  above  $5000 : 
Matter  of  Roberts,  3  Johns.  Ch.  42. 

*  Matter  of  Livingston,  9  Paige,  440, 
442. 

0  11  Abb.  N.  S.  209;  also  reported 
under  the  style  of  Bomanjee  Byramjee 
Colah  in  3  Daly,  529  ;  and  on  a  later  pro- 
ceeding, in  the  same  case,  reported  in  6 
Daly,  51 ;  in  which  latter  case  the  whole 
question  of  compensation  to  committees 
of  lunatics  is  thoroughly  argued  and 
numerous  cases  are  reviewed. 
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compensation  is  to  be  adjusted  by  the  court^  In  a  later  case,'  it 
«  ,1 .       was  held  that  a  committee  of  a  lunatic  is,  on  final 

fall  oommu-  ' 

sions  allowed,    accouuting  after  the  lunatic's  death,  though  occurring 

tuOQffu  ward  C3  t* 

died  two  two  months  after  the  committee's  appointment,  entitled 

months  after       j.^ii  *     •        ^  ••  i  •  i_  ji 

guardian's  to  full  commissiou  foF  receiving  and  paying  out  the 
appointment,  property  which  came  into  his  hands  as  such  committee, 
without  regard  to  previous  disbursements.  It  is  also  held  that  a 
committee  who  through  negligence  and  inattention  fails  to  realize 
any  interest  on  the  yearly  balances  due  the  lunatic,  is  not  entitled 
to  commissions.' 

The  theory  upon  which  the  later  New  York  cases  allow  compen« 
sation  is,  that  the  committee,  like  a  receiver,  is  an  officer  of  the 
TheoiT  of  court,  and,  in  the  absence  of  legislation  on  the  subject, 
a^iowuice  in       his  compensation  is  within  the  discretion  of  the  court, 

not  restricted  to  the  allowance  of  such  sums  as  would 
be  allowable  to  an  executor  or  administrator  under  the  statute.^ 
In  South  Carolina,  however,  the  law  is  held  to  be,  that  a  committee 
SoathCaio-  appointed  by  the  Circuit  Court  to  manage  the  estate 
lina,  Qf  ^  lunatic  is  a  trustee,  and  that,  since  the  statute 

expressly  allows  to  executors,  administrators,  guardians,  and 
trustees^  for  their  care,  trouble,  and  attendance  in  the  execution 
of  their  trusts,  2^  per  cent,  for  receiving,  and  2^  per  cent,  for 
paying  away  all  moneys  passing  through  their  hands ;  and  for 
extraordinary  trouble  they  may  bring  an  action  in  the  Court  of 
Common  Pleas  to  recover  additional  compensation  not  exceeding 
5  per  cent,  in  addition  to  the  sum  so  allowed,  the  committee  is 
entitled  to  compensation  at  the  same  rate.^     So,  in  a  case  in 

Massachusetts,  where  a  commission  of  5  per  cent,  on 

aasac  osetts.  ^^^^  gross  amounts  collected  was  not  objected  to  by 

the  contestants  of  the  accounting  committee,  a  salary  of  one 
hundred  dollars  per  month  for  the  services  of  the  guardian  in  the 
personal  charge  of  the  ward  was  allowed  in  addition  to  the 
commission,  as  reasonable  under  the  circumstances  of  the  case ; 
but  commissions  on  the  amounts  expended  and  on  re-investments 

1  In  this  case,  the  health  of  the  lunatic  «  Blosaom's  Estate,  7  N.  T.  Sapp.  360 

required  his  removal  to  Bombaj,  his  home,  ( 1 889 ) . 

and  the  attendance  of  his  committee  on  *  Matter  of  Gallagher,  17  N.  Y.  Snpp. 

the  Toyage ;  for  which,  as  well  as  for  all  440. 

other  senricee  rendered,  the  committee  was  *  Matter  of  Colah,  6  Daly,  51,  57  d 

allowed  $5000.  se^. 

*  Ex  parte  Ljde,  Rich.  Cas.  in  Ch.  3. 


§  155  COSTS  IN  LUNACY  PROCESDINGS.  519 

were  held  objectionable ;  and  charges  for  the  attendance  of  the 
committee  in  court,  and  for  peraonal  attendance  on  the  ward  in 
journeys  were  disallowed.^ 

The  question  of  compensation  to  committees  or  guardians  of 
insane  persons  is  mostly  regulated  by  statutes  in  the  several 
States,  and  is  in  many  of  them  left  to  the  discretion  ^ 

.  ;  .      .  Gompensar 

of  the  probate  judges  having  jurisdiction  over  them.^  tion  m  dtscre- 
Under  such  a  statute,  conservators  who  neglect  to 
make  the  annual  reports  and  settlements  required  by  sAtiontr**^ 
law,  and  fail  to  keep  account  of  their  acts,  are  in  no  ^Jij^ato„. 
condition  to  ask  for  an  allowance  for  their  services.' 
Twenty-five  dollars  per  year  was  held  a  reasonable  compensa- 
tion under  ordinary  circumstances.^ 

Where  compensation  was  allowed  a  committee  in  the  shape  of 
commissions,  such  commissions  were  refused  on  the  corpus  of  an 
undue  registered  United  States  bond,  and  allowed  (^mnjiasion 
only  on  the  collections  of  interest  thereon,*    For  the  "**'J*"5^*^ 
collection  of  rent  from  prompt  paying  tenants  in 
possession  when  the  committee  took  charge  of  the  estate,  5  per 
cent,  was  held  full  compensation.^ 

Since  it  is  both  the  right  and  the  duty  of  a  wife  to  protect  and 
care  for  her  insane  husband  in  such  manner  as  to  «,., 

Wife  aB  cas- 

best  secure  his  safety  and  comfort,  she  is  not  entitled  todian  of  her 

bnsband  not 

to  compensation  on  being  appointed  special  custodian  entitled  to 

to  this  end.'  compenaation. 

§  155.   Costi    in    Imnaoy   ProoeedingB.  —  In  England  the  rule 
was,  before  the  statute  known  as  the  Lunacy  Regulation  Act,' 
to  allow  the  costs   in    lunacy  proceedings    out  of  coBtflinEng. 
the  estate  of  the  lunatic,  if  the  lunacy  was  established,  {* "^^^'g]^ 
but  if  not,  or  if  on  traverse  the  party  was  found  not  lation'Act, 
to  be  a  lunatic  at  the  time  of  the  commission  issuing,  or  if 

1  Maj  V.  Majr.  109  Mass.  252,  257.  between  the  gnardian  of  an  inaane  hns- 

«  For  instance  in  Illinoia,  where  the  band  and  the  wife,  that  the  latter  shonld 

conservator  is  to  "  be  allowed  such  fees  care  for  the  husband  and  receive  a  certain 

and  compensation  as  shall  seem  reasonable  sum  for  her  services,  is  without  considera- 

andjust  to  the  court:"  Matter  of  Hall,  tion  and  void;  Cole,  J.,  dissented  on  the 

19  111.  App.  295,  297.  ground,  first,  that  under  the  statute  of 

»  Matter  of  Hall,  tupra.  Iowa  the  wife  has  a  right  to  her  personal 

*  Matter  of  HaU,  supra,  earnings ;  and,  next,  that  the  guardian  was 
»  Gregory  v.  Parker,  87  Va.  451,  453.  authorized  to  emploj  some  person  as  cus- 

*  Gregory  v.  Parker,  supra,  todian  of  his  insane  ward  and  a  fair  and 
T  Grant  v.  Green,  41  Iowa,  88 :  The  reasonable  contract  with  the  wife  is  valid. 

majority  of  the  court  held,  that  a  contract        •  25  &  26  Vict.  c.  86,  §  11. 
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there  was  a  supersedeas  before  any  of  the  property  vested  in  the 
•crown,  no  costs  could  be  allowed  to  the  party  taking  out  the  com- 
mission, no  matter  how  meritorious  his  intention ;  because  there 
was  no  fund  in  the  hands  of  the  Chancellor  out  of  which  the 
costs  could  be  taken,  and  there  was  suppQsed  to  be  no  power  to 
^compel  the  payment  by  the  ordinary  process  of  chancery.^  Under 

the  act  above  mentioned,  the  Lord  Chancellor  is  now 
diacretion  of     authorized  to  Order  all  costs,  charges,  and  expenses  of 

and  mcidental  to  any  proceedings  in  lunacy  to  be  paid 
either  by  the  party  presenting  the  petition,  or  out  of  the  estate  of 
the  lunatic,  or  partly  by  the  one  and  partly  by  the  other,  as  the 
Lord  Chancellor  in  each  case  shall  deem  proper. 

In  the  United  States,  in  the  absence  of  statutory  regulation 

of   the   subject,  costs  are    as  a  general  rule  decreed  accord- 

i     ^^8  *^  equitable  principles,  at  least  so  far  as  pro- 

United  states    cecdiugs    are    in   chancery    courts.      It    is    not    a 

oostfl  decreed  *.  j»  j.        t  j^«  *  •  •,m  a 

on  equitable  matter  01  coursc  to  charge  a  petitioner  with  costs 
principles.  -^ijen  he  fails  to  establish  the  lunacy  charged ;  but 
the  matter  rests  in  the  sound  discretion  of  the  court  having  juris- 
diction. If,  in  such  case,  he  acted  in  good  faith  and  upon  prob- 
able cause,  he  will  not  be  charged  with  costs ;  ^  although  the 
prosecutor  can  be  allowed  no  costs,  there  being  no  fund  out  of 
which  they  could  be  ordered  to  be  paid,  yet  he  will  not  be  con- 
demned to  pay  the  respondent's  costs;  it  is  held  sufiScient  to 
restrain  the  prosecution  of  an  unfounded  charge  of  lunacy,  that 
the  prosecutor  must  bear  his  own  costs  if  he  fails  to  establish 
the  lunacy.  And  the  fact  that  a  jury,  legally  and  properly 
empanelled,  has  found  the  party  proceeded  against  to  be  men- 
tally incompetent  to  manage  his  property,  is  sufiScient  to  show, 
prima  facie^  probable  cause,  although  another  jury,  on  the  trial 
of  the  issue,  have  found  the  other  way.^  And  so,  though  the 
proceedings  in  lunacy  be  deemed  special,  so  as  to  be  within 
the  purview  of  a  statute  authorizing  the  allowance  of  costs 
according  to  the  discretion  of  the  court,  yet  the  court  cannot 
grant  extra  allowances  to  the  party  found  sane,  such  as  CQunsel 
fees  and  fees  of  expert  witnesses.* 

1  Clapk'8  Cage,  22  Pa.  St.  466,  468,  cit-  Beckwith,  128  N.  Y.  S12,  817 ;   Brower  v. 

ing  English  anthorities ;  Matter  of  Farrell,  Fisher,  4  Johna.  Ch.  441 . 
51  N.  J.  Eq.  353,  859  etseq.  »  Matter    of    Giles,    11    Paige,   688  ; 

«  Matter  of  McAdams,  19  Hun,  292;  Matter  of  White,  17  N.  J.  Eq.  274,277. 
Clark's  Case,  22  Pa.  St.  466,  470;  Matter  «  Matter  of  McAdama,  19  Hon,  298. 
of  Weaver,  116  Pa.  St.  225,  231 ;  Carters. 
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The  question  of  costs  in  lunacy  proceedings,  in  equity  courts 
as  well  as  in  probate  or  other  courts  vested  with  jurisdiction, 
is  now  regulated  by  statute  in  most  of  the  States. 
It  is  held,  in  proceedings  before  probate  courts,  that  regauted  bj 
the  general  rule  of  law  requiring  the  plaintiff  who  "**'****• 
institutes  a  suit  to  pay  costs  if  he  does  not  succeed,  is  appli- 
cable to  proceedings  to  declare  a  person  of  unsound  mind, 
unless  changed  by  statute;^  hence,  if  the  jury  find  such  a 
person  not  of  unsound  mind,  the  court  must  render  judgment 
against  the  person  making  the  complaint.^  In  some  States  pro- 
vision is  made  for  the  payment  of  costs  by  the  county,  if  the 
lunacy  is  established,  and  the  lunatic  has  no  estate ;  and  if  the 
lunacy  is  not  established,  costs  are  to  be  paid  by  the  person 
filing  the  information,  unless  he  be  a  public  officer.^  In  such 
case  the  costs  are  purely  matters  of  statutory  regulation,  and 
the  courts  have  no  power  to  adjudge  them  as  against  any  one  on 
merely  equitable  grounds.*  And  so  provisions  exist  directing  the 
court,  when  a  guardian  has  been  appointed,  to  allow  all  reason- 
able expenses  incurred  in  the  defence  of  the  ward  against  the 
petition  to  declare  him  an  insane  or  incompetent  person,  or  a 
spendthrift,  to  be  paid  by  the  guardian  out  of  the  ward's  estate,  in 
addition  to  the  reasonable  expenses  of  the  guardian  in  defending 
his  appointment.^  In  such  case  it  is  error  to  adjudge  costs 
against  the  appellant  and  his  sureties  on  appeal  from  the  County 
Court,  if  its  judgment  is  affirmed  in  the  Circuit  Court,  but  the 
County  Court  should  adjust  the  reasonable  expenses  of  both,  to 
be  paid  out  of  the  estate.^ 

In  Pennsylvania  the  old  English  rule  was  observed  until  by  an 
amendment  of  the  statute  in  1849  a  power  similar  to   p.   . 
that  conferred  upon  the  English  Chancellor  by  the  under  Lpnacj 
Lunacy  Regulation  Act  was  vested  in  the  courts  of  Acfadopted  in 
the  commonwealth,  authorizing  costs  to  be  decreed  to  ^^^'^^y*^""^- 
either  party,  or  to  be  apportioned  among  all  the  parties  interested.^ 

1  Cochran  v.  Amsden,  104 Ind.  282,286,  1889,  §§  5518,  5519 ;  Wyoming:  Rev.  St. 

applying  the  principle  to  the  case  of  an  St.  1887,  §§  2292,  2293. 
nnsnccessfol  attempt  to  have  the  guar-         *  Union  County  w.  Axley,  58  lU.  App. 

diancihip  set  aside.  670,  672. 

3  Galbreath   ».   Black,  89   Ind.   800,         *  Rev.  St.  WiBconflin,§§  8981  rf,  3981 «. 
3^-  •  Barbo  v.  Rider,  67  Wis.  598, 607. 

»  Dig.  of  Arkansas,  1894,    §§  3818,         '  Clark's  Case,  22  Pa.  St.  466,  470. 
3819.    Similarly  in  Missouri:   Rev.  St. 
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So  in  New  Jersey,  the  English  rule  is  held  not  to  be  altered  by  the 
Act  of  March  23d,  1887.^ 

In  New  York  the  question  of  costs  in  lunacy  proceedings  has 
been  fully  discussed  in  numerous  cases.    It  is  there  held  that 

before  inquisition  found  the  petitioners  are  regarded 

^^  ^  '  as  prosecutors ;  if  they  are  unsuccessful,  are  liable  to 
costs,  and  can  in  no  event  recover  costs ;  and  if  the  proceedings 
are  instituted  in  bad  faith,  they  will  be  charged  with  the  costs.^ 
Under  a  rule  of  the  Supreme  Court,  committees  are  authorized  to 
pay,  without  the  order  of  court,  the  costd  of  the  attorney  who 
conducts  the  proceedings  on  the  inquisition,  a  sum  which,  together 
with  the  other  costs  of  the  application  and  subsequent  proceedings, 
including  the  appointment  of  the  committee,  will  not  exceed  $50  ;  * 
and  the  committee  are  entitled  to  the  legal  expenses  incurred  in 
the  proceedings  of  the  inquisition  and  in  opposing  the  traverse, 
including  the  bills  of  the  attorneys  of  the  committee  and  a  reason 
able  counsel  fee  on  the  trial  of  the  traverse,  and  all  disbursements, 
payable  out  of  the  funds  in  his  hands.^ 

In  Rhode  Island  it  was  decided  (by  two  judges,  the  third,  Haile, 
dissenting)  that  no  costs  are  decreed  in  lunacy  proceedings  in  the 
In  Rhode  Probate  Court;  but  that,  since  the  informant  may 
Island.  appeal  from  a  decree,  and  must  then  give  bond  to  pay 

costs,  he  thereby  becomes  a  party  to  the  proceedings,  and  is  not 
therefore,  a  disinterested  party,  so  as  to  be  competent  to  make 
the  aflSdavit  of  service.^ 

Guardians  act-  Guardians  of  lunatics  having  a  just  pretence  for 
noflubfe"*  siiingj  ^^^  conducting  themselves  fairly,  are  not 
forcosu.  chargeable  with  costs,  even  though  they  be  unsuc- 
cessful in  the  suit* 

§  156.  Counsel  Fees.  — The  cost  T)f  the  commission  is  held  to 
include  the  fee  or  fees  paid  to  counsel,  which  are  to  be  allowed 
Costs  of  com-  the  committee  in  his  accountmg,  unless  excluded  by  a 
didi'S^Lei  previous  order  of  the  court  J  So  it  is  proper  to  allow 
few-  the  committee  the  legal  services  paid  for  by  him, 

1  Matter  of  VvmSL,  51  N.  J.  Eq.  853.         »  Baker  o.  Searle.  2  R.  L  115. 
859  et  sea.  *  Alexander  v,  Alexander,  5  Ala.  517, 

«  Matter  of  Araont,  1  Paige.  497,  501 ;  519  ;  Sanfofd  v.  PhiUipi,  68  Me.  481. 
Matter  of  Clapp.  20  How.  Pr,  885, 387.  "^  Matter  of  Colrin.  4    Md.  Cb.  126, 

•  Matter  of  Happ,  iupra.  128.   The  amount  allowed  In  this  case  waa 

*  Matter  of  Clapp,  ttipra.  See  alao.  $1200,  the  estate  being  large,  and  gieal 
Matter  of  Beckwlth,  8  Hun,  448,  448.  and  cantion  being  demanded. 

cases  there  cited ;  t.  o.  87  N.  T.  508. 
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rendered  in  the  discharge  of  his  duties  as  such,  in  conniieifees 
defending  and  protecting  the  estate-^    The  rule,  that  §jjj  afiowed^ 
trustees  incurring  expenses  in  managing  trust  prop- 
erty are  entitled  to  reimbursement  out  of  the  trust  fund,  and  that 
reasonable    attorney's    and    counsel    fees,  connected  with    the 
management  of  the  trust  business,  will  be  allowed  as  a  part  of  the 
expenses,*''  is  fully  applicable  to  committees  and  guardians  of 
insane  persons.^    So  the  reasonable  expenses  of  a  guardian  in 
consulting  an  attorney  at  law  as  to  his  duty  in  regard  to  the 
presentation  of  a  petition  of  his  ward  for  the  revoca-  i„ciudinif  fees 
tion  of  guardianship,  and  in  resisting  the  application  for  advice,  re- 
when  there  is  reasonable  doubt  of  his  restoration,  are  to  revoke 
to  be,  alio  wed.*    And  the  guardian  may  be  required  *"*      *  *^" 
to  pay  an  attorney  employed  to  prosecute  the  proceed-  Fees  for  prose- 
ing  to  declare  a  person  insane;^  but  no  contract  ^dlf^'to 
entered  into  before  the  determination  of  the  inquest  f^^,  ^^ 
can  bind  the  estate  of  the  ward  beyond  the  reasonable 
value  of  the  services  rendered  in  conducting  the  proceedings.* 
And  upon  the  dismissal  of  such  proceedings  the  court  may  award 
costs  against  the  person  who  instituted  the  inquiry .^ 

But  fees  paid  to  counsel  for  conducting  a  controversy  in  which 
the  estate  of  the  lunatic  is  not  interested,  as,  for  instance,  at  what 
time  the  lunacy  commenced,  if  that  fact  be  indifferent   -^^  counsel 
to  the  issue  tried ;  or  what  particular  person  is  to  be  'ees  paid  for 

conducting^ 

appointed  committee ;  or  concerning  the  appointment,  collateral  con- 
after  the  lunatic's  death,  of  an  administrator ;  or  the    '"®^*"^* 
appointment  of  a  receiver,  or  for  the  removal  of  the  committee,  — 
cannot  be  charged  upon  the  estate,  but  must  be  borne  by  the 
parties  interested  in  such  controversies.®    Where  costs  where  statute 
are  prescribed  by  statute  and  made  taxable,  the  court  SbiHoste  ^" 

is  not   authorized   to  allow  to  the   solicitor   of   a  n«ne  but  tax- 
able costs  can 

petitioner  for  the  appointment  of  a  committee  to  a  be  allowed, 
lunatic  or  habitual  drunkard  anything  beyond  the  taxable  costs 

^  Matter  of  Colvin,  supra ;  Bnlows  t^.  and  see  Hallett  v.  Oakes,  I  Gush.  296,  and 

O'Neall,  4  Desans.  394,   398 ;    Wier  v.  cases  ante,  in  relation  to  the  liability  of 

Meyers,  84  Pa.  St.  377,  380.  lanatics  for  necessaries. 

«  Downing  v.  Marshall,  37  N.  T.  380,         *  Brownlee  v.  Switzer,  49  Ind.  221. 
388.  and  authorities ;  Wetmore  v.  Parker,         >  State  i;.  Nave,  69  Ind.  108. 
52  X.  Y.  450,  466.  7  Rahlman  v.  Knhlman,  110  Ind.  314. 

•  Blossom's  Estate,  7  N.  T.  Snpp.  360.  •  Matter  of  Colvin,  tupra, 

«  Palmer  v.  Palmer,  38  N.  H.  418, 420 ; 
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and  disbursements ;  to  entitle  tbe  solicitor  to  an  order  directing 
the  committee  to  pay  him  for  his  taxable  costs  a  sum  beyond  the 
amount  allowed  under  the  rule  of  court,  there  must  be  an  affidavit 
stating  the  special  circumstances  which  render  an  increased 
allowance  necessary.^  So  the  solicitor  of  one  against  whom  a 
commission  of  lunacy  is  issued,  who  appears  to  oppose  the  same, 
has  no  legal  claim  against  the  estate  of  the  lunatic,  if  the  jury 
find  the  existence  of  lunacy  at  the  time  of  the  alleged  retainer ;' 
but  the  court  may,  in  its  discretion,  allow  such  solicitor  his  taxable 
costs  for  opposing  the  commission,  if  the  fact  of  limacy  was  so 
much  a  matter  of  doubt  that  the  Chancellor,  if  he  had  been 
applied  to,  would  have  directed  such  opposition  upon  the  execution 
of  the  ccftnmission.^  So  it  is  held  in  Louisiana,  that  the  costs 
taxable  against  an  unsuccessful  petitioner  to  have  one  declared  a 
lunatic  do  not  include  the  fees  of  the  attorney  employed  by  the 

party  sought  to  be  interdicted;  but  charged  the 
amount  thereof,  in  a  case  where  the  husband  sough 
to  interdict  his  wife,  who  was  successfully  defended  by  a  coun- 
sel of  her  own  selection,  on  the  community  property;  on  the 
theory,  that  though  ordinarily  no  debt  can  be  created  against 
the  community  without  the  husband's  consent,  yet  in  an  inter- 
diction suit  by  the  husband  the  services  of  counsel  for  the  wife 
are  rendered  necessary  by  the  husband's  action,  and  should  be 
paid  for  by  the  community,  unless,  indeed,  it  were  charged  and 
proved  that  the  husband  had  acted  from  motives  of  self-interest 
or  passion.^ 

In  Pennsylvania,  an  action  at  law  does  not  lie  against  the 
committee  of  a  lunatic  to  recover  compensation  for  professional 
^       services  rendered  by  the  plaintiff,  as  an  attorney,  in 
vania.  Conducting  the  proceedings  in  lunacy ;  the  court  that 

has  the  final  settlement  of  the  committee's  accounts,  has  the 
exclusive  control  of  such  expenditures;  but  the  estate,  in  the 
hands  of  the  committee,  is  liable  for  such  services.*  In  a  New 
York  case  the  reverse  was  held  by  a  surrogate.* 

1  Matter  of  Root,  8  Paige,  625, 627.  defendant  appealed.    The  Snpreme  Coart 

«  Matter  of  Conklin,  8  Paige,  450.  cut  down  the  allowance  to  $1500  and  the 

•  Matter  of  Conklin,  supra,  coeti  of  printing  the  hrief ;  hnt  on  rehear- 

*  Breanx  v.  Francke,  30  La.  An.  836.  ing  the  whole  amount  —  $2539.50  —  waa 
In  this  case  the  counsel  charged  for  their  allowed. 

senricefl  $2500,  from  the   allowance   of         •  Wier  r.  Myers,  34  Pa.  St.  377. 
which  amount  hj   the  trial   court  the         ^  Kowing  v.  Moran,  5  Dem.  56. 


§157 


APPEALS  IN  LUNACY  PBOCEBDINGS. 


625 


§  157.  Appeals  in  Ziunaoy  ProoeedingB  —  In  England  appeal  liea 
from  any  order  of  the  Lord  Chancellor  in  lunacy  matters'  to  the 
king  m  council.^  In  the  United  States  it  has  been  held  that  in 
the  absence  of  statutory  regulation  there  is  no  appeal  . 

from  an  order  appointing  or  refusing  to  appoint  a  absence  of 
guardian  or  committee  to  a   person    found    to  be  ***"  ' 
insane.^    In  Pennsylvania,  the  question,  whether  the  refusal  of 
the  Common  Pleas  Court  to  remove  a  guardian  is  inPennsy]- 
reviewable  on  appeal    by  the  Supreme  Court,  was  ^"^  «"«■<> 
expressly  left  undecided;'  and  writs  of  error  do  not  lie  on  the 
finding  of  a  person  to  be  insane,  returned  into  the  Common  Pleas 
Court,*  nor  from  the  decree  of  this  court  on  the  accounting  by  a 
lunatic's  committee.^ 

The  right  to  appeal  from  the  decrees  and  judgments  of  coui'ts 
having  jurisdiction  in  lunacy  is  very  generally  regulated   by 
statute.*    In  cases  arising  in  courts  of  probate,  or  of  But  Ib  g«n- 
other  limited   jurisdiction,  a  trial  de  novo  in  the  byHuSte.'* 
appellate  court  is  often  provided  for  on  appeal  from 
any  final  judgment  or  order  touching  proceedings  in  no^inappet 
lunacy,  which  involves  the  right  to  a  further  appeal 
from  such  court  or  writ  of  error  to  the  court  of  last  resort.^    In 
such  cases,  the  primary  appellate  courts  stand  in  the  shoes  of 
the  court  from  which  the  appeal  was  originally  taken,  possessing 
the  same,  but  no  other,  jurisdiction.® 

But  where  neither  appeal  nor  a  writ  of  error  lies,  the  proceed- 
ings in  a  lunacy  case  may  be  removed  to  a  revisory  court  by 
certiorari,^  Thus,  it  was  held  in  Pennsylvania,  that  certiorari  lies 
no  writ  of  error  lies  to  review  the  judgment  of  the  orwirit*o7CTror 
Court  of  Common  Pleas  quashing  an  inquisition  in  a  w  not  given, 
case  of  lunacy ;  the  process  by  which  the  proceedings  are  to  be 
removed  is  a  certiorari.    But  a  judgment  rendered  by  said  court 


1  Shelf.  Lnn.  19,  and  ant^   rities. 

>  Matter  of  Griffin,  5  Abb.  N.  S.  96 ; 
Black's  Case,  18  Pa.  St.  434 ;  WiUis  v. 
Lewis,  5  Ired.  L.  14 ;  Raj  v.  Raj,  1 1  Ired. 
L.d57. 

*  Dean's  Appeal,  90  Pa.  St.  106, 110. 
«  Gest's  Case,  9  Serg.  &  R.  317. 

*  Fnchs's  Case,  6  Whart,  191. 

*  For  instance  in  Georgia:  Code,  1882, 
I  1857;  Illinois:  Rev.  St.  1889,  cb.  86, 
§40;  Kentackj:   St  1894,  §  2152;  Ver- 


mont :  Shnmwaj  v.  Sbnmwaj,  2  Yt.  339 ; 
Massachusetts :  Chase  v.  Hathawaj,  14 
Mass.  222. 

7  Snjder  v.  Snjder,  142  ni.60,  65. 

*  Interdiction  of  Bothwick,  43  La.  An. 
547 ;  Snjder  i;.  Snjder,  $upra ;  Cleveland 
V.  Hopkins,  2  Aik.  394,  400. 

*  Commonwealth  v.  Beaumont,  4 
Rawie,  366  Cooper  v.  Summers,  1  Sneed, 
453,  456. 
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after  pleading  to  an  issue  on  a  traverse  of  the  inquisition  is 
Effect  of  revisable  on  a  'writ   of   error.^     The    effect  of    a 

certiorari,  certiorari,  where  no  provision  exists  for  the  appeal, 
and  of  an  appeal,  where  no  mode  of  trying  the  appeal  is  prescribed, 
is  the  same  as  that  of  an  appeal  in  error,  or  qf  a  writ  of  error 
proper ;  that  is  to  say,  the  appellate  court  can  only  revise  the 
proceedings  of  the  court  below,  and  affirm  or  reverse  the  same  as 
the  case  may  require.' 

The  person  of  unsound  mind  being  presumed  incapable  of  taking 
an  appeal,  it  may  be  taken  by  any  person  aggrieved  by  the 
Any  penon  judgment ;  but  the  interest  of  such  person  must  be  a 
hayinar  a  ma.     substantial  One,  —  uot  that  of  love  or  affection  of  a 

tenal  interest  ' 

in  the  estate      relative,^  uuless   he  is  a   presumptive    heir  of  the 
party  non  compost     But  the  appeal  may  be  taken 
Appeal  by        ^7  ^^^^  lunatic  in  person,  if  taken  during  a  period  of 
person™         Sanity;^  and  it  is  held,  that  every  defendant  in  a 
statutory  inquest  of  lunacy  may  personally  appeal  to 
the  Supreme  Court  from  a  judgment  rendered  upon  a  verdict 
must  be  in        declaring  him  of  unsound  mind.*    The  appeal  must 
name  of  party    be  in  the  name  of  the  party  affected  by  the  proceed- 
ing ;  but  it  is  held  in  Mississippi,  that  the  appeal  by 
the  guardian  is  the  appeal  of  the  nan  eamposJ 

The  decree  of  a  probate  court  appointing  a  guardian  is  not, 
after  reversal  thereof  by  the  Supreme  Court,  a  sufficient  objection 
to  a  suit  against  such  person  commenced  against  him  after  appeal, 
but  before  the  reversal.^  Appeal  from  a  judgment  of  the  county 
court  finding  a  person  of  unsound  mind  suspends  the  conclusive 
nature  of  such  finding,  but  the  judgment  may  be  given  in  evidence 
as  prima  facie  proof,  during  the  pendency  of  the  appeal,  of  the 
Effect  of  person's  lunacy.^     So  the  appeal  from  the  Circuit 

appeal.  Court  to  the  Supreme  Court  suspends,  but  does  not 

Appeal  is  not  abrogate  the  judgment  of  the  Circuit  Court  until 
itation unless  judgment  is  pronouuced  in  the  Supreme  Court;  if 
b^removod.    the  appeal  in  error  is  dismissed,  or  abated,  the  judg- 

^  Commonwealth  v.  Beaumont,  supra ;  proof  of  Banitj  of  the  psrtj  when  mak- 

McGinnia  v.  McGinnia,  74  Pa.  St.  245, 247.  ing  it. 

3  Cooper  V.  Summers,  supra,  *  Coneo  v.  Beseoaf,  63  Ind.  524,  526. 

*  Penniman  v.  French,  2  Mass.  140.  ^  Finnj  o.  Speed,  71  Miaa.  32. 

*  Bojnton  v.  Dyer,  18  Pickering,  1,3.  ■  Smith  v.  Davis,  45  N.  H.  566. 

^  Formbj  v.  Wood.  19  Ga.  581,  holding  *  Grimes  v.  Shaw,  2  Tex.  Civ.  Ap.  2a 
that  the  affidavit  itself  was  prima  facie    23. 
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ment  remains  in  force.^  The  right  of  an  insane  person  to  appeal 
from  a  judgment  against  him  is  not  barred  by  limitation,  unless 
the  disability  is  shown  to  have  been  removed.^ 

The  right  to  appeal  is  generally  conditioned  upon  the  party 
appealing  giving  bond  for  costs  and  the  prosecution  of  the  appeal ; 
but  in  an  early  Massachusetts  case  it  was  held,  that  Bondisgener- 
on  an  appeal  from  a  decree  of  the  judge  of  probate  *i^y  "^»"''«^- 
against  the  application  of  one  who  had  been  put  under  guardian- 
ship as  non  compos,  to  have  the  letters  of  guardianship  revoked, 
the  appellant  need  not  give  bond,  for  that  while  the  party  was 
under  guardianship,  his  bond  would  be  void,  and  if  the  guardian- 
ship were  repealed,  the  appellants  would  not  be  entitled  to  costs.' 

On  appeal  from  the  order  of  a  probate  court  removing  a 
guardian  and  appointing  another,  the  newly  appointed  guardian  is 
a  necessary  party  .^ 

^  Thomaaion  v.  Eircheval,  10  Humph.  '  McDonald  v.  Morton,  1  Mass.  543. 
322.  547. 

>  Finney  v.  Speed,  71  Miss.  32.  «  Medboij,  in  re,  48  CaL  83. 
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A. 

ACCEPTANCE, 

of  guardianship,  see  Guardianship. 

ACCOUNTING  BY  GUARDIANS  OP  INCOMPETENTS, 

same  guardian  in  different  States,  444. 

on  termination  of  guardianship,  501,  502,  510. 

by  personal  representative  of  deceased  guardian,  504. 

power  of  probate  court  to  compel,  504. 

periodical,  505-509. 

penalty  for  omitting,  507. 

when  dispensed  with,  508. 

similar  to  accounting  by  guardians  of  minors,  508,  510. 

final,  509-512. 

not  barred  by  voluntary  agreement,  509. 

what  guardian  must  account  for,  509. 
may  take  credit  for,  514. 

must  be  before  court  having  appointed  the  guardian,  510* 
no  action  for,  during  guardianship,  510. 
on  death  of  ward,  510. 
on  removal  of  guardian,  511. 
by  insane  guardian  of  insane  ward,  512. 
principles  applied  in,  512-516. 
proof  of  contested  items  on,  514. 
heirs  of  deceased  lunatic  may  except  to,  514. 
damages  for  ward*s  tort  against  guardian  not  allowed  on,  514. 
liability  of  successor  for  neglect  in,  with  predecessor,  615. 
final,  not  opened  to  allow  claim  against  ward,  516. 
for  partnership  estate  administered  by  guardian,  516. 

ACCOUNTING  BY  GUARDIANS  OF  MINORS, 
for  several  wards  to  be  separate,  110,  322. 
on  void  appointment  of  guardian,  111. 
necessity  of,  before  suit  on  bond,  152, 153,  334. 

against  guardian,  152. 
general  liability  of  guardians  in  respect  of,  312-317. 
rule  in  England,  312. 
power  of  probate  courts  to  demand,  313. 
for  transactions  after  ward's  majority,  313,  315,  339. 

34 
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ACCOUNTING  BY  GUARDIANS  OF  MINORS— cem/mtteef. 

jarisdiction  over,  when  concurrent  in  chancery  and  probate  coorts,  314. 

in  probate  court,  of  equitable  nature,  315. 

failure  to  account  a  breach  of  bond,  316. 

probate  court  may  compel,  on  cessation  of  guardian's  authority,  816,  334. 

by  personal  representative  of  deceased  guardian,  316,  333. 

summary  remedy  to  compel,  316. 

intermediate,  or  annual,  or  periodical  under  American  statutes,  319-326. 

See  Periodical  Accounting. 
final,  on  termination  of  guardianship,  327-330. 

conclusiveness  of,  327-330,  340,  363. 
by  same  person  holding  different  capacities,  see  Conflict  of  Interest. 
final,  not  conclusive  without  notice,  329. 

guardian  ad  litem  on,  330. 

before  cessation  of  ward^s  disability,  330-334. 

when  must  be  with  guardian's  successor,  331-332. 

with  successor,  conclusive  unless  collusive,  331,  332. 

with  successor,  enforcement  of  payment  on,  369. 
on  guardian's  becoming  insane,  332. 
by  husband  of  deceased  female  guardian,  334. 
on  ward's  death  or  marriage,  334-338. 
whether  barred  by  lapse  of  time,  337-338,  367. 
statement  of  the  account  on,  338-341 . 
distinction  between  stating  and  settling  the  account,  338. 
limited  to  transactions  between  guardian  and  ward,  339. 
distinction  between  interlocutory  and  final  decree  on,  340. 
exceptions  to  the  guardian's,  340. 
procedure  in,  341-346. 
vouchers  and  receipts  on,  342. 
by  person  acting  in  several  fiduciary  relations,  844. 
what  guardian  is  liable  for  on,  345-348. 
credit  for  support  and  education  of  ward  on,  348-350. 
credits  for  disbursements  in  managements  of  the  estate,  350-353. 
when  barred  by  lapse  of  time,  367. 

ACQUITTANCE, 

by  the  ward,  effect  of,  360-363. 

ACTIONS, 

for  injuries  to  minor  children,  22. 

by  persons  in  loco  parentisy  37. 

by  natural  guardians,  55. 

by  and  against  infants  or  insane  persons,  guardians  ad  litem  in,  see  Guab> 

DIANS   AD   LITEM. 

by  foreign  guardians,  where  authorized,  87. 

limitation  of,  see  Limitation  of  Actions. 

against  sureties,  see  Sureties. 

do  not  lie  by  a  ward  against  guardian,  152,  330-831,  478. 

creditors  of  infants  have,  on  guardian's  bond,  155. 

of  guardian  for  seduction  of  ward,  161. 

duty  of  guardians  to  prosecute,  in  collection  of  estate,  180,  845. 

may  exercise  discretion  in  bringing,  182. 

guardian's  right  to  sue,  182-185. 
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ACTIONS  —  continued, 

liability  of  gaardian  for  improyidently  bringing,  182. 

of  guardian  against  former  gaardian,  183. 

for  injaries  to  guardian^s  possession  shoold  be  in  his  name,  173,  183, 189. 

anthority  of  gaardian  to  compromise,  184. 

in  behalf  of  infants,  188-191. 

for  infants,  shoald  be  in  infant's  name  by  gaardian,  188. 

irregular,  if  brought  in  guardian's  name,  188. 

in  guardian's  name  on  note  to  him,  after  discharge,  190. 

effect  on,  of  ward's  majority  or  death,  190. 

duty  of  guardians  to  represent  wards  in,  190. 

when  gaardian  may  or  not  bring,  in  his  own  name,  190,  191. 

for  personal  injuries  brought  by  relatives  bar  second  action  by  infant,  191. 

on  contracts  by  third  parties  for  infant's  benefit,  191. 

against  infants  or  guardians,  192-195. 

on  guardian's  contracts  must  be  against  him  personally,  192. 

on  infant's  contract  must  be  against  ward,  192. 

against  estates  of  infant  wards  in  probate  court,  194,  342. 

against  estates  of  deceased  g^iardians,  334. 

on  one  bond  for  several  wards,  341. 

equity  refuses  to  enforce  stale,  367. 

by  guardian  of  incompetent  to  compel  reconveyance,  453. 

against  insane  paupers  acquiring  property,  459. 

against  insane  persons  for  debts  incurred  before  inquisition,  463-467. 

do  not  lie  against  guardians  of  incompetents,  463. 

against  lunatics  defended  by  guardian,  464-465,  483. 

jurisdiction  of  probate  court  over,  465,  514. 
summons  in,  against  lunatics  mast  be  on  gaardian,  466. 
against  lunatics  for  torts,  470. 

against  lunatics  for  torts  committed  against  guardian,  514. 
by  or  in  behalf  of  persons  of  unsound  mind,  474-479. 
whether  in  name  of  insane  ward  or  his  guardian,  475-478. 
by  next  friend,  if  lunatic  have  no  guardian,  478. 
to  annul  marriage  of  lunatic,  479. 
by  guardian  of  insane  partner,  486. 
against  guardians  before  accounting,  152,  510. 
sureties  before  accounting,  153,  334. 

ADDITIONAL  BOND, 

when  court  may  require,  see  Bond. 

ADJOURNMENT  OF  SALE, 
of  real  estate,  263. 

ADMINISTRATION, 

of  deceased  infants'  estates,  334,  335. 
of  deceased  lunatics'  estates,  502,  510. 

See  Executors  and  ADMnasTBATORS. 

ADMINISTRATORS, 

as  guardians  of  heirs,  100. 

See  Executors  and  Administbatobs. 

ADMISSIONS, 

of  gaardian  not  binding  ward,  174. 
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ADOPTED  CHILDREN, 
status  of,  24. 
statutes  OD,  25,  26. 

right  to  senrioes  and  custody  of,  28, 29. 
right  of,  to  homestead,  29. 

to  support,  education,  and  protection,  29. 
change  of  name  of,  29. 
inheritance  by  and  from,  30. 
conflict  of  laws  relating  to,  32,  33. 
of  lunatic,  support  of,  456. 

ADULTS, 

bound  by  contraet  with  infants,  9. 
ADVANCEMENTS, 

adjustments  of,  in  partition,  308. 

to  descendants  of  insane  persons,  458. 
ADVERSE  INTEREST.    See  Conflict  of  Interest. 

of  guardian,  requiring  guardian  ad  litem,  66,  465, 482. 

militates  against  applicant  for  guardianship,  100. 

guardian  cannot  acquire,  against  ward,  174,  296. 

barring  right  to  submit  to  arbitration,  185. 

of  guardian  must  be  surrendered,  197. 

ALIMONY.     See  Divorce. 

ANCILLARY  GUARDIANS, 
when  necessary,  86,  87. 
appointment  of,  88. 
appointment  of,  yoid,  if  no  property,  88. 

ANNUAL  ACCOUNTING.    See  Periodical  Accounting. 

ANNUAL  REPORT.    See  Periodical  AccouNTiKa. 

ANNUITY, 

may  be  purchased  for  support  of  lunatic,  456. 

APPEAL, 

from  appointment  of  guardians,  110. 
removal  of  guardian,  116,  525. 
by  surety,  must  be  in  name  of  guardian,  150. 

on  final  decree  against  guardian,  155. 
by  creditors  of  infant  wards  from  guardian's  accounting,  34L 
in  proceedings  affecting  minors,  372-374. 
by  creditors,  etc.,  372. 
nature  and  effect  of,  372,  525,  526. 
from  what  and  to  what  court,  372-374. 
from  inquisition  of  lunacy,  effect  of,  425. 
not  allowed  from  periodical  accounting,  509. 
in  lunacy  proceedings,  525-527. 
not  allowed  except  by  statute,  525. 
certiorariy  when  allowed,  525-526. 
who  may  take,  526. 

limitation  of  right  of  insane  person  to  take,  527. 
bond  to  be  g^ven  on,  527. 
APPEARANCE, 

of  party  on  inquisition,  effect  of,  399,  400. 
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APPLICANT  FOR  GUARDIANSHIP.   See  Appoiktmsnt  of  Guabdiaks. 
APPLICATION.    See  Petition. 

for  inquisition  in  lunacy,  387-389. 

of  purchase  money,  see  Purchase  Moxet. 
APPOINTMENT  OF  GUARDIANS  TO  INCOMPETENTS, 

by  chancery  court  in  Mississippi,  406. 

yerdiot  on  inquisition  before,  415,  434. 

power  over,  434-437. 

notice  to  ward  for,  436. 

considerations  governing,  437-441. 

preference  in,  437-441. 

over  person  and  estate  distinguished,  439. 

right  of  corporations  to,  440. 

validity  of,  445-447. 

without  notice,  void,  445. 

See  Collateral  Conclusiybness. 
APPOINTMENT  OF  GUARDIANS  TO  INFANTS, 

by  will,  infant  cannot  defeat,  62. 

what  courts  have  jurisdiction  over,  78. 

jurisdiction  of,  determined  by  minor's  residence,  80,  82. 

jurisdiction  over,  to  non-resident  infants,  88. 

circumstances  authorizing,  88. 

proof  necessary  to  obtain,  88. 

invalid  if  useless,  89. 

for  illegitimate  on  mother's  death,  see  Illeoitimate  Children. 

excludes  another  appointment  in  same  State,  89, 112. 

nugatory,  when  no  property,  and  parent  living,  90. 

if  parents  declared  unfit,  91,  95. 

if  parents  abscond,  91. 

to  remove  ward  beyond  jurisdiction,  erroneous,  91. 

depending  on  infantas  choice,  see  Selection  of  Guardian  bt  Infant. 

parents  preferred  in,  95. 

without  notice  to  parents,  invalid,  92,  95. 

incompetency  of  parents  determined  on,  95. 

welfare  of  infant  paramount  on,  95,  98. 

father's  prior  right  on,  96. 

mother's  right  on,  after  father,  96,  97. 

considerations  controlling  courts  on,  98-102. 

preference  of  next  of  kin  on,  98. 

statutory  preference  to,  98. 

religion  of  parents  affecting,  99. 

notice  on,  to  next  of  kin,  99, 107,  108. 

waiver  of  priority  on,  99. 

insolvency  of  applicant  affecting,  100. 

invalid  appointment  by  will,  see  Testamentary  Guardians. 

secured  by  fraud,  invalid,  106. 

procedure  in,  106. 

by  chancery  court,  see  Chancery  Guardians. 

procedure  on,  in  America,  107. 

notice  required  on,  see  Notice. 

when  required  to  be  in  term,  108. 
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APPOINTMENT  OP  GUARDIANS  TO  INF  ANTS  —  cofiKhiierf. 
when  authorized  in  vacation,  109. 
in  vacation,  requires  confirmation  by  oonrt,  109. 
petition  for,  requisites  of,  109. 
nunc  pro  tunc,  entry  of,  110. 
cannot  be  proved  by  parol,  110. 
effect  of,  110. 

appeal  from,  see  Appeals. 
is  a  judicial  act,  110. 
is  void,  if  no  jurisdiction,  111. 

See  Collateral  Conclusiyenbsb. 
guardian  himself  cannot  impeach,  80,  111. 
unimpeachable  collaterally,  111,  112. 
may  be  set  aside  by  court  making.  111. 
cannot  be  questioned  after  great  lapse  of  time,  111. 
record  sufficient  without  showing  whether   of   infant  or  insane  per* 

son,  112. 
completed  by  acceptance  of  bond,  112,  120. 
by  rebel  court  invsilid,  112. 
invalid,  unless  bond  be  given,  120. 
to  married  female  infants,  337. 

APPRAISEMENT, 

of  real  estate  before  sale,  264-266. 

principles  governing,  of  real  estate,  264. 

of  each  of  several  tracts  of  real  estate,  266. 

not  collaterally  assailable,  265. 

defects  in,  effect  of,  265. 

sale  for  less  than,  287. 

sale  without,  287. 

of  chattels  listed  in  inventory,  319. 

APPRAISER, 

buying  at  sale  of  real  estate,  297. 

APPRENTICES, 

right  to  bind  infants  as,  159,  350. 
spendthrift  as,  484. 

APPROPRIATION  OUT  OF  ESTATE.    See  Order  op  Court. 

APPROVAL    OF   SALE  OF   REAL   ESTATE.      See  Sale  of    Seal 

Estate. 

ARBITRATION, 

guardian  of  infant's  power  to  submit  to,  185. 
guardian  of  incompetent,  may  submit  to,  467. 

ASSIGNMENT, 

for  benefit  of  creditors  by  guardian,  141,  369, 370. 

ATTACHMENT, 

to  compel  accounting,  322. 

to  enforce  judgments,  368,  369. 

ATTORNEY'S  FEES.    See  Counsel  Fees. 
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B. 


BANKKUPTCr, 

effect  of  discharge  in,  on  guardian,  141. 

sureties,  141. 
cause  to  remove  guardian,  508. 

BOND  OF  GUARDIANS  OF  INCOMPETENTS, 
to  be  given,  447-449. 

when  not  required  by  chancery  courts,  447. 
same  as  bonds  of  guardians  of  minors,  447. 
estoppel  of  sureties  to  deny,  448. 
construed  strictly  against  sureties,  448. 
sufficiency  of,  448. 

BOND  OF  GUARDIANS  OF  MINORS, 
when  required  of  natural  guardians,  55,  89. 
when  required  of  testamentary  guardians,  see  Testamentary  Guab- 

DIAXS. 

when  required  of  next  friend,  70. 

when  required  in  English  chancery  courts,  107, 118. 

not  required  of  guardians  of  the  person,  118,  119. 

cost  of  in  chancery,  payable  out  of  ward's  estate,  119. 

amount  of  penalty  of,  in  chancery,  119. 

of  guardians,  in  probate  courts,  119. 

duty  of  probate  courts  to  require,  119. 

liability  of  probate  judges  failing  to  take  sufficient,  119,  120. 

where  appointment  of  guardian  invalid  without,  120. 

when  existence  of,  presumed,  120. 

minimum  of  penalty  of,  121. 

reduction  of,  not  permitted,  121. 

single,  for  same  guardian  of  several  wards,  121,  156,  341. 

judgment  on  joint,  for  several  wards,  122,  341. 

new  and  additional,  when  court  may  require,  123. 

relative  liability  of  sureties  on,  142. 
validity  of  voluntary,  123,  126. 
cancellation  of,  not  permitted,  123. 

death  of  surety  does  not  relieve  his  estate  of  liability  on,  123. 
requisites  of  a  sufficient,  125. 
what  defects  in,  do  not  invalidate,  125,  126. 
void  at  law,  may  be  reformed  in  equity,  126, 127. 
erasures  in,  127, 128. 

principal  and  surety  estopped  from  denying  validity  of,  128,  448. 
liability  of  sureties  on,  see  Sureties. 
special,  see  Special  Bonds. 
joint,  of  joint  guardians,  135. 
no  liability  on,  beyond  penalty,  136. 
construed  gtrictissim  juris,  136. 
limitation  of  actions  on,  see  Limitation  of  Actions. 
release  of  sureties  from  future  liability  on,  144, 145. 
effect  of  giving  new  and  additional,  143-145. 
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BOND  OF  GUARDIANS  OF  MLSOR&  — continued. 
liability  of  guardian  on  replevin,  183,  187. 
required  of  persons  other  than  guardians,  on  petition  for  the  sale  of  real 

estate,  240. 
when  required  of  foreign  guardian,  310. 

BUSINESS, 

of  lunatic,  whether  guardian  can  engage  in,  472. 

See  Management  of  Lunatic  Ward's  Estate. 


a 

CAPITAL.    See  Income. 

when  subjected  to  infant  ward^s  support  and  education,  160. 

of  infant  cannot  be  broken  into  without  order  of  court,  166. 

when,  may  be  used  without  order  of  court,  167. 

may  be  used  in  case  of  infant's  necessity,  167. 

or  income,  third  persons  not  affected  by  expenditures  from,  168. 

may  be  broken  into  for  support  and  comfort  of  incompetents,  454,  489. 

cannot  be  broken  into  to  pay  costs  of  suit,  515. 

CAVEAT  EMPTOR, 
doctrine  of,  290-294. 

CERTIORARI, 

in  case  of  lunacy  proceedings,  625,  526. 
effect  of,  526. 

CHANCERY, 

sources  of  jurisdiction  of,  see  Jurisdiction. 

power  to  remove  guardians  in  England,  47. 

general  power  of,  in  America,  to  appoint  guardians,  51. 

will  not  interfere  with  probate  courts,  53. 

retains  its  jurisdiction  over  guardians  liable  as  trustees,  53. 

has  probate  jurisdiction  in  Mississippi,  79. 

power  in,  to  order  payment  to  foreign  guardians,  87,  443. 

setting  aside  appointment  by  fraud,  111. 

power  to  remove  guardians,  113,  503. 

equalizes  unjust  distribution  to  several  wards,  200. 

inherent  power  to  order  sale  of  infants'  real  estate,  225-228. 

statutory  jurisdiction  of,  to  order  sale  of  infants'  real  estate,  282, 244. 

method  of  sale  of  infants'  real  estate  in,  241,  247,  272. 

when  sale  of  real  estate  may  be  set  aside  by,  293. 

jurisdiction  in  partition,  304. 

guardians  amenable  to  account  in,  312,  313,  505. 

jurisdiction  of,  over  guardian's  accounting,  313,  814. 

setting  aside  final  settlements  in,  363,  364. 

jurisdiction  over  persons  of  unsound  mind  vrithoat  inquisition,  381-383. 

jurisdiction  of,  over  inquisition,  384,  385. 

discretion  of,  to  award  writ  of  lunacy,  389-391. 

commission  of  lunacy  in,  403-406. 

may  set  aside  finding  on  inquisition,  416-418. 

power  of,  to  appoint  guardians  to  incompetents,  434. 
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CHANCERY  —  continued. 

may  dispense  with  bond,  447. 

enforcing  claims  against  lunatics  in,  460. 

jurisdiction  over  habitual  drunkards,  485. 

inherent  power  to  sell  real  estate  of  incompetents,  491. 
CHANCERY  GUARDIANS  TO  INCOMPETENTS.    See  Chakcery. 

nature  of  office  of,  450. 

distinction  between,  and  probate  guardians,  450. 

CHANCERY  GUARDIANS  TO  MINORS.     See  Chakcery. 

under  English  law,  45. 

in  the  United  States,  50. 

ward  has  no  right  of  choice  against,  94. 

rarely  appointed  in  America,  52, 106,  119. 

procedure  to  appoint,  in  England,  106. 
CHOICE  OF  GUARDIAN  BY  INFANT. 

See  Selection  of  Guardian  by  Infant* 

CHOSES  IN   ACTION, 

of  infant  husband's  wife,  204. 

CIRCUIT  COURTS, 

have  probate  jurisdiction,  where,  78. 

See  Probate  Courts. 
jurisdiction  of,  in  lunacy,  385. 

CITATION, 

to  make  settlement,  322. 

voluntary  settlement  no  defence  to,  363. 

CLAIMS  AGAINST  INFANT  WARDS.    See  Debts;  Actions. 
provisions  for  proving,  in  probate  court,  194. 
jurisdiction  in  courts  of  general  jurisdiction,  195. 
no  jurisdiction  over,  in  probate  courts,  342. 

CLAIMS  AGAINST  INSANE  PERSONS.    See  Debts. 

power  of  probate  court  to  allow,  465. 

by  guardian,  514. 

final  settlement  not  opened  to  allow,  516. 
CLERK  OF  SUPREME  COURT, 

has  probate  jurisdiction  in  North  Carolina,  79. 

jurisdiction  of,  in  lunacy,  384. 

COLLATERAL  CONCLUSIVENESS, 

of  guardian's  appointment  dependent  on  domicil  in  county,  80,  111,  389. 

dependent  on  court  having  jurisdiction,  111. 

not  affected  by  irregularities,  112,  445, 446. 
of  appraisement,  265. 
of  sale  of  real  estate  not  affected  by  irregularities  or  errors,  287. 

provided  for  by  statute,  288. 
of  foreign  appointment  of  guardian,  309. 
of  final  accounting  of  guardians,  327,  340. 
as  to  items  omitted  in  accounting,  329,  340. 
of  settlements  between  successive  guardians,  831-382. 
of  proceedings,  dependent  on  notice,  402. 
of  inquisition  of  lunacy,  425. 
of  judgments  of  probate  courts,  445-446. 
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COMITY, 

recogniziiig  foreign  guardians,  86,  441. 

COMMISSION  OF  LUNACY.    See  Inquisition. 
in  chancery,  403-406. 
Buperaedeas  of,  on  restoration,  427-431. 

COMMISSIONS.    See  Compensation. 
COMMITTEES  OF  PERSONS  OF  UNSOUND  MIND, 
acting  as  guardians,  432,  433,  434. 

See  Guardians  of  Incompetents. 

COMPENSATION  OF  GUARDIANS  OF  INCOMPETENTS, 

not  allowed  in  England,  516. 

indirect  allowance  of,  in  England,  616-517. 

modern  English  role,  517. 

theory  of  allowance  of,  in  America,  517-518. 

statutes  regulating,  519. 

in  discretion  of  court,  519. 

not  allowed  in  case  of  delinquency,  519. 

commissions  allowed  as,  510. 

on  what,  519. 
not  aUowed  wife  as  custodian  of  husband,  519. 

COMPENSATION   OF  GUARDIANS  OF  MINORS, 
forfeited  for  failure  to  account,  322,  857. 
for  guardian's  services,  853-360. 
not  allowed  in  England,  853. 
allowed  in  the  United  States,  353-354. 
statutes  allowing  commissions  as,  354. 
for  extra  services,  354. 
principle  upon  which,  is  determined,  355. 
where  aUowed  for  professional  services  personally  rendeiedy  356. 
not  allowed  in  case  of  mismanagement,  357. 

using  ward's  funds,  357. 
commissions,  payable  when  earned,  357-358. 
in  respect  of  money  paid  to  a  successor,  858. 
in  case  of  resignation,  359. 
questions  as  to,  on  review  or  appeal,  859. 
of  joint  guardians,  359,  860. 

COMPROMISE, 

power  of  guardian  to,  184. 

CONFLICT  OF  INTEREST.    See  Adverse  Interest. 
where  same  person  is  guardian  and  trustee,  130,  828. 

and  administrator,  130,  814,  822,  344. 
and  ward's  debtor,  131. 
prohibits  guardian  from  buying  at  his  own  sale,  205. 

certain  persons  from  buying  at  g^uardian's  sale,  297. 
accounting  by  same  person  as  guardian  and  administrator,  814,  322. 
accounting  by  same  person  as  guardian  and  trustee,  828. 
disqualifies  judge,  437. 

CONFLICT  OF  LAWS, 

relating  to  adopted  children,  32. 

inheritance  by  illegitimates,  34,  85. 
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CONFLICT  OF  LAWS-- continued. 

relating  to  foreign  guardians  of  minors,  86. 

incompetents,  441-444. 
disability  of  incompetent  does  not  follow  him  to  another  State,  442. 

CONSERVATORS, 

of  persons  of  unsound  mind,  438. 

See  GuAKDiANB  OF  Incompetents. 

CONTRACT, 

ward  cannot  bind  guardian  by,  164, 192. 

of  guardian,  binds  himself  only  and  not  estate,  164, 185, 192, 272, 281, 470. 

guardian  cannot  avoid,  made  by  infant,  173. 

power  of  guardians  to,  185-187. 

binding  ward  may  be  authorized  by  court,  186. 

when  guardian  may  bind  ward's  estate  by,  186. 

for  necessaries,  see  Nbcessariks. 

actions  on,  made  by  third  parties  for  infant's  benefit,  191. 

between  guardian  and  ward,  196. 

of  guardian  on  sale  of  real  estate,  269,  270,  272. 

of  insane  persons,  effect  of,  424-427. 

effect  of  finding  of  lunacy  on,  424-427,  467. 

of  insane  persons  under  guardianship  void,  468. 

by  guardians  of  incompetents  not  binding  on  ward's  estate,  470-471. 

of  guardians  of  incompetents  bind  them  personally,  471. 

of  third  persons  for  ward's  support,  471. 

guardian  may  carry  out  insane  ward's  valid  contracts,  474. 

of  marriage  of  lunatic,  479. 

of  insane  persons,  how  avoided,  490. 

CONTRACTS  OF  ADOPTION, 
effect  of,  30,  31. 

CONTRACTS  OF  INFANTS, 

void  or  avoidable,  8. 
adults  bound  by,  9. 
liability  of  infants  on,  10-14. 
guardian  not  liable  for,  164,  192. 
guardian  cannot  avoid  beneficial,  173. 

CONTRIBUTION, 

among  co-sureties,  146-148. 

CONVERSION  OF  PROPERTY, 

guardian's  right  in  respect  o^  174-179. 

deposit  in  guardian's  name,  constitutes  unlawful,  206. 

taking  note  in  guardian's  name  may  be,  206. 

See  Sale  of  Real  Estate;  Sale  of  Personal  Property. 
of  infant's,  can  in  England  be  accomplished  by  Parliament  only,  225. 

chancery  rule  in  America,  226. 
by  sale  under  order  of  court,  302. 
what  constitutes  unlawful,  by  guardian,  346. 
considerations  determining,  495. 

CONVICTS, 

guardians  for,  381,  436. 
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CORPORATION  COURT, 

has  probate  jorisdictioii  in  Yirginiay  79. 

CORPORATIONS, 

statutory  authority  of,  to  act  as  guardians  of  minorSy  106,  440. 
right  of,  to  act  as  guardians  of  incompetents,  440. 

COSTS, 

liability  for,  of  next  friend  or  guardian  ad  liienif  70. 

of  bonds,  payable  out  of  ward's  estate,  119. 

when  guardian  liable  for,  182, 183. 

when  entitled  to  credit  for,  194. 

of  sale  of  real  estate,  260. 

of  traverse  of  inquisition  of  lunacy,  421. 

to  bring  suit,  when  necessary  to  obtain  order  for,  51(^ 

in  lunacy  proceedings,  519-522,  524. 

counsel  fees  as,  see  Counsel  Fees. 
COUNSEL  FEES, 

when  constituting  necessaries,  11,  469. 

whether  guardian  may  contract  for  contingent^  183^  note,  273. 

not  chargeable  in  double  capacity,  345. 

credits  for,  on  accounting,  850-352. 

allowed  only  when  actually  paid  in  good  faith,  350,  351. 

allowed  for  services  in  making  settlement,  351. 

allowance  of  does  not  depend  on  success,  351. 

not  allowable  for  services  personal  to  the  guardian,  351. 

rendered  by  the  guardian,  351. 

not  allowed  as  costs  to  party  found  sane,  520. 

in  lunacy  proceedings,  522-524. 

included  in  costs  of  commission  of  lunacy,  522. 

when  allowed  to  guardians  of  incompetents,  523. 

COUNTY  COURTS, 

have  probate  jurisdiction,  where,  78. 

See  Probate  Courts. 
jurisdiction  of,  in  lunacy,  384. 

COVERTURE.     See  Marriaoe;  Married  Women. 

disqualification  for  guardianship,  see  Disqualification  for  Guardian- 
ship. 

CREDITORS, 

of  infants  have  action  on  guardian's  bond,  155. 

of  guardians  cannot  compel  charge  for  support  of  ward,  163,  164,  170. 

not  affected  by  legality  of  payments  by  guardians,  168. 

cannot  subject  ward's  land  on  guardian's  contract,  185. 

of  infants  may  intervene  and  appeal  on  guardian's  accounting,  841. 

appeal  by,  372. 

may  apply  for  commission  in  lunacy,  387. 

of  lunatics  to  be  paid  pro  rata  in  equity,  460. 

guardian  of  lunatic  may  prefer,  461. 

of  lunatics,  see  Debts  ;  Execution. 
CRIME, 

when  infant  punishable  for,  7. 

fine  imposed  for,  guardian  should  pay,  167. 
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CURATOR, 

signification  of  the  term,  48,  75. 

not  guardian,  should  apply  for  sale  of  real  estate,  240. 

of  person  of  unsound  niind,  433. 

See  Guardians  of  Incompetents. 
CUSTODY, 

of  infants,  by  parents,  18. 

of  tender  years,  mother's  right  to,  19. 
of  adopted  children,  28,  29. 
of  illegitimate  children,  *35. 
power  of  parent  to  confer,  38,  90,  158. 

by  will  or  deed,  56. 
mother's  right  to,  as  against  testamentary  guardians,  58, 159. 
guardian's  right  to,  of  person  and  of  estate,  76^  76,  336. 
mother's  right  to,  of  infant,  favored  in  America,  95. 
guardian's  right  to,  of  his  ward's  person,  158-160,  336. 

as  against  parent,  158. 
when  guardian  may  be  temporarily  deprived  of,  159. 
third  party  having,  authorizes  contract  for  necessaries,  164. 
of  infant's  estate,  guardian's  right  to,  380,  336. 
of  lunatic's  person,  484-486. 
of  spendthrift's  person,  484. 
of  habitual  drunkard,  485. 
wife  of  insane  husband,  not  entitled  to  compensation  for,  519. 


DATE  OF  MAJORITY, 
computation  of,  17. 

DEAF  AND  DUMB  PERSONS, 
classed  as  incompetents,  380. 
presumption  of  incompetency  as  to,  412^13. 

DEBTS, 

due  ward,  duty  of  guardian  to  collect,  180,  345. 

guardian  can  accept  only  money  for,  181. 
of  ward,  guardian's  duty  to  pay,  192,  461. 
credit  for,  on  accounting  by  guardian,  342. 

of  incompetent  postponed  to  his  and  his  family's  maintenance,  455,  493. 

posl^ned  only  to  exemption,  458,  459,  493. 
incurred  before  inquisition,  payment  of,  460-462. 
enforcing  payment  at  law  ag^nst  lunatics,  460,  461,  463. 
guardians  may  pay  lunatic's,  461,  462,  513. 

may  prefer  creditors,  461. 
enforcement  of,  by  execution,  see  Execution. 
to  be  paid  primarily  out  of  personalty,  462. 
suits  against  lunatic  for,  incurred  before  inquisition,  463-467. 
enforcement  of  payment  of,  in  chancery,  466. 
sale  of  real  estate  to  pay,  of  incompetents,  see  Sale  of  Real  Estate  of 

Incompetents. 
of  lunatics  on  restoration,  494. 
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DECEASE, 

of  alleged  inoompetent,  effect  of,  408,  421. 
of  miuor  ward,  accounting  on,  334. 
of  insane  person  terminates  guardianship,  SOL 

effect  of,  601. 

DECEASED  GUARDIANS, 

accounting  for,  316,  333,  604. 

claims  of  wards  against  estates  of,  334. 

notice  to  insane  ward  for  appointment  of  successor  to,  436. 
DEED, 

before  approval  of  sale  of  real  estate,  validated  by  confirmation,  276. 

title  passes  by  delivery  of,  276,  278. 

of  conveyance,  278-282. 

necessary  recitals  in,  279,  280. 

what  necessary  to  make,  admissible  in  evidence,  279. 

insufficient,  not  necessarily  void,  280. 

guardian's  extra  covenants  in,  bind  him  but  not  estate,  281. 

what  interest  passes  by,  281. 

may  be  made  by  guardian's  successor,  281. 

decree  of  court  substituted  for,  281,  282. 

by  incompetent  void,  426,  496,  498. 

dower,  where  deed  void,  498. 
DISBURSEMENTS.     See  Expenditures. 
DISCHARGE  OF  GUARDIAN, 

by  voluntary  settlement  when  ward  of  age,  363. 

by  order  of  court,  370-372. 

on  resignation,  604. 

creditor  of  ward  cannot  appeal  from,  616. 

DISQUALIFICATION  FOR  GUARDIANSHIP, 

coverture  as  a,  102-104. 

non-resident  as  a,  104, 106. 

partnership  as  a,  106. 

corporation  included,  106. 

by  reason  of  being  judge,  106. 

as  cause  for  removal,  116. 

See  Removal  of  Guabdians. 
DISTRIBUTION, 

of  deceased  minor's  estates,  334. 

DISTRIBUTIVE  SHARES.    See  Legacies  and  Distbibutiyx  Shares. 

DISTRICT  COURTS, 

have  probate  jurisdiction,  where,  78. 

See  Probate  Coubts. 

jurisdiction  of,  in  lunacy,  386. 

DIVORCE, 

insanity  as  cause  for,  479-481,  483. 
action  for  divorce  of  lunatic,  480. 
alimony  in  proceedings  on,  481. 
alimony  without  divorce,  481. 
insanity  no  ground  for,  481. 
guardian  ocf  litem  for  insane  party,  488* 
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DOMICIL, 

of  minor  determining  jurisdiction  to  appoint  guardian^  80l 

of  minor  distinguished  from  residence,  80,  82. 

of  infant  determined  by  that  of  parent,  80. 

cannot  be  changed  by  infant,  81. 

when  mother  may  change  infant's,  81. 

when  residence  without,  gives  jurisdiction  to  appoint  goardiaiii  82. 

whether  guardian  can  alter,  82-85. 

of  incompetent  determining  jurisdiction,  897. 

of  incompetent  distinguished  from  residence,  398. 

cannot  be  acquired  by  act  of  incompetent,  398,  442. 

change  of,  from  one  county  to  another,  442. 

DOUBLE  DISABILITY, 

of  infancy  and  lunacy,  112,  390,  436. 

coverture,  see  Marriage. 
of  coverture  and  insanity,  435. 

See  Married  Women* 
DOWER, 

guardian's  duty  respecting  assignment  of,  203. 
of  husband  or  wife  of  insane  person,  498-500. 
relinquishment  of,  by  wife  of  incompetent,  498. 

insane  wife,  498. 

DRUNKARDS.    See  Habitual  Drunkards. 

DYING  REQUEST  OF  PARENTS, 

concerning  appointment  of  guardia^n,  99, 102. 
persuasive,  but  not  conclusive,  102. 


E. 

EARNINGS   OF  WARD.     See  Services  of   Infants;    Services  of 
Lunatics. 

EDUCATION  AND  MAINTENANCE, 
parents'  duty  concerning,  22,  23, 162,  163. 
guardian's  duty  in  respect  of,  162-165. 
ward  should  earn  means  of,  162. 

when  provided  out  of  infant's  estate,  162,  163,  169,  848-350. 
gnardian^s  discretion  respecting,  162,  165. 
none  but  parents  liable  for,  162. 

when  guardian  can  and  when  he  cannot  charge  for,  163. 
creditors  cannot  compel  guardians  to  charge  for,  163. 
limited  to  ward's  circumstances,  164. 

guardian's  right  to  ward's,  extends  to  selection  of  his  associates,  166. 
of  ward,  usually  limited  to  income,  165. 
what  income  applicable  to,  165. 
when  capital  applicable  to,  166. 

capital  cannot  be  applied  to,  without  order  of  court,  166. 
when  capital  may  be  applied  to,  without  order,  167. 
when  including  spending  money,  167,  168. 
considerations  governing  court  in  appropriations  for,  169. 
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EDUCATION  AND  MAINTENANCE  — conftnwerf. 

father  bound  to  provide,  169,  170,  348. 

third  parties  cannot  compel  charge  for,  163,  164, 170. 

furnished  voluntarily,  no  charge  allowed  for,  163,  348,  note. 

sale  of  real  estate  of  infants  for,  see  Sale  of  Real  Estate. 

proceeds  of  sale  of  real  estate,  when  applicable  to,  301. 

what  credits  allowable  for,  348-350. 

not  chargeable  to  ward  if  father  able  to  support,  348. 

when  ward  to  be  bound  out  for  his  support,  350. 
ELECTION, 

to  ratify  unauthorized  sale  on  majority,  175, 179,  294,  296. 

to  take  interest  or  profit  of  funds  used  by  guardian,  208. 

to  take  land  or  purchase  price  of  ward's  land  bought  by  guardian,  298. 

of  minor  in  respect  of  equitable  conversion,  803. 

by  guardian  of  incompetent  in  respect  of  ward's  contracts,  452. 

by  guardian  of  insane  widow,  453,  498,  499. 

by  court  for  insane  widow,  498,  499. 

by  or  for  insane  person,  499. 

EMANCIPATION, 
of  infants,  16. 
by  marriage,  17. 
releases  infant  from  father's  control  over  his  earnings,  17. 

EQUITABLE  CONVERSION, 
of  property  of  minors,  302. 

EQUITY.    See  Chancery. 
ESTOPPEL, 

of  guardian  to  deny  his  appointment,  80,  111,  125. 

of  sureties  to  deny  validity  of  bond,  125,  448. 

what  acts  of  ward  not  operating  as,  in  favor  of  sureties,  139. 

of  ward  from  impeaching  sale  of  real  estate,  294. 

of  guardian  to  deny  his  own  report,  325. 

receipt  of  purchase  money  by  predecessor  on  iUegal  sale  does  not  operate 
as,  495. 

of  lunatic's  widow  to  claim  dower,  498. 

EVIDENCE, 

necessary  on  appointment  of  guardian,  88. 

of  appointment  of  guardian,  109, 110. 

parol,  inadmissible  to  prove  prior  appointment,  110. 

of  acceptance  of  appointment,  109,  111. 

of  appropriation  for  support  must  be  of  record,  166. 

admission  by  guardians  not,  agiunst  ward,  174. 

possession  by  guardian  prima  facie,  of  ward's  possession,  205. 

order  of  court  cannot  be  proved  by  parol,  219. 

necessary  to  obtain  order  for  sale  of  real  estate  for  reinvestment,  239. 

of  publication  of  notice  of  sale  of  realty,  268,  269. 

what  facts  necessary  to  make  guardian's  deed  admissible  in,  279. 

inventories  are  prima  facie,  but  not  conclusive,  319, 329. 

effect  of  periodical  accounting  as,  323-326,  347,  608. 

receipt  in  full  by  ward  not  conclusive,  329. 

what,  necessary  on  accounting,  342. 
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EVIDENCE  —  continued. 

burden  of  proof  in  aoconnting,  343. 

judicial  notice  of  public  embarrassmenty  347. 

receipts  as,  342,  360,  362. 

rebutting  reoorid  reciting  notice  of  inquisition,  396. 

to  establish  unsoundness  of  mind,  408-414,  422-424. 

of  motives  of  informant  admissible^  409. 

opinions  of  non-experts  admissible,  409. 

experts,  effect  of,  410. 
to  prove  habitual  drunkenness,  413. 

one  a  spendthrift,  413. 
inquisition  of  lunacy  as,  of  incapacity,  422-424^425,  429. 
presumptions  as  to  sanity  or  insanity,  423. 
foreign  inquisition  as,  442,  443, 
parol,  to  rebut  record  of  probate  court,  445. 
appointment  of  guardian  ad  litem  prima  facie,  of  InBanity,  483. 

EXCEPTIONS, 

to  the  guardian's  account,  340. 
should  state  specific  objections,  343. 

EXECUTION, 

against  surety,  a  summary  statutory  remedy,  155. 
sale  of  infant's  real  estate  under,  228. 
enforcement  of  orders  by,  in  probate  court,  368-369. 
does  not  issue  against  lunatic  out  of  chancery,  451,  460. 
against  lunatic's  estate  at  law,  461,  494. 

spendthrift  not  enforced  by  arrest,  486. 

proceeds  of  sale  of  lunatic's  real  estate,  494. 
sale  of  real  estate  of  incompetent  under,  when  void,  496. 

EXECUTORS  AND  ADMINISTRATORS, 

as  guardians  of  legatees,  100. 

distributee,  314. 

of  deceased  guardian,  accounting  by,  816,  333. 

not  necessary  on  minor's  death,  334. 

property  of  deceased  lunatics  descends  to,  602,  510. 

representing  deceased  lunatic,  602,  511. 
EXEMPTIONS, 

from  payment  of  lunatic's  debts,  455,  458-459. 
EXPENDITURES, 

for  necessaries,  see  Necessaries. 

for  education  and  support  of  minors  limited  to  income,  see  Education 
AND  Maintenance. 

when  order  of  court  necessary  for,  see  Order  of  Court. 

unauthorized,  not  affecting  third  persons,  168. 

policy  of  the  law  as  to  the  extent  of,  169-171,  488, 489. 

extravagant,  not  allowed,  170. 

for  improving  real  estate,  see  Real  Estate. 

guardian  of  infant  entitled  to  reimbursement  for,  164,  187,  205. 

to  credit  for,  348-350,  362. 

sale  of  infant's  real  estate  to  reimburse  guardian  for,  238. 

in  behalf  of  lunatic,  whether  limited  to  income,  454,  488,  516. 

85 
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EXPENDITURES  —  continued. 

lor  Bupport  of  lunatic  and  his  family,  457. 

limited  by  order,  458,  480. 
letmbnisement  of  guardian  for,  459,  515> 


F. 

FAMILY  COUNCIL, 

nnder  French  law,  49. 
Code  Napoleon,  49. 
in  Louisiana,  103. 

before  sale  of  real  estate,  257,  270. 
FARMS, 

guardian's  duty  respecting,  202. 
FATHER, 

as  natural  guardian,  see  Natural  Guabdians. 

right  of,  to  custody  of  child,  19. 

relinquishing  right  to  custody,  19. 

See  Parents. 

may  appoint  testamentary  guardian,  50,  59. 

domicil  of,  determines  that  of  infant,  80. 

prior  right  to  guardianship,  96. 

right  to  guardianship  over  illegitimates,  97. 

liabUity  of,  to  support  his  chUd,  22, 162, 163, 169, 170,  348. 
FINAL  SETTLEMENT.    See  Accountino. 

as  distinguished  from  final  accounting,  839. 

credit  for  fees  paid  for  legal  advice  on,  351. 

made  out  of  court,  360-363. 

opening  and  reviewing,  363-365. 

enforcement  of  orders  on,  367-370. 

FINE, 

imposed  on  ward,  guardian  to  pay,  167. 

FOREIGN  GUARDIANS  OF  INCOMPETENTS, 

authority  of,  441-444. 

coextensive  with  State,  441. 
power  to  transmit  property  to,  443. 

FOREIGN  GUARDIANS  OF  MINORS, 

status  of,  86,  809. 

when  recognized  by  comity,  86,  87,  309. 

statutory  authority  conferred  on,  86,  87. 

chancery  powers  to  order  payment  to,  87. 

authori^  of,  not  recognized,  87, 112. 

not  entitled  to  administer  instead  of  infant,  88. 

remittance  to,  of  proceeds  of  sale  of  real  estate,  302. 

sale  of  real  estate  by,  809-^11. 

delivery  of  property  to,  effect  of,  371. 
FRAUD, 

appointment  secured  by,  invalid,  106. 

impeachable  in  equity,  lit 
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FRAUD  —  continued. 

appointment  secared  by,  cause  for  revocation,  114. 

discharge  obtained  by,  does  not  release  surety,  138. 

judgment  obtained  by,  not  binding  on  surety,  149. 

compromises  procured  by,  184. 

when  purchaser  chargeable  with  notice  of  guardian's,  198,  292. 

of  guardian,  when  not  invalidating  sale  to  purchaser,  199. 

order  of  court  obtained  by,  invalid,  219. 

agreement  not  to  bid  at  sale,  is,  271. 

rule  of  caveat  emptor  not  applicable  in  cases  of,  290. 

sales  induced  by,  291. 

payment  by  discharge  of  guardian's  own  debt  to  purchaser,  constitutes, 

198,  292. 
guardian  purchasing  at  his  own  sale  guilty  ot,  296. 
avoids  settlement  between  guardian  and  successor,  331,  332. 
inadvertent  omission  in  accounting  is  not,  343,  346. 
probate  court  must  try,  on  accounting,  345. 
receipts  obtained  by,  not  binding,  862. 
setting  aside  final  settlement  for,  364. 
in  detaining  alleged  incompetent  from  attending  trial,  401. 
property  of  lunatic  obtained  in  fraud  held  in  trust  for  lunatic,  491. 
collusion  at  sale  of  incompetent's  land,  497. 

FUNDS, 

of  ward,  to  be  kept  separate,  205,  210,  345,  513. 

investment  of,  see  Investment  of  Funds. 

deposit  of,  in  name  of  ward,  is  at  ward's  risk,  210,  213. 


G. 

GENERAL  OR  PUBLIC  GUARDIAN, 

officer  appointed  to  take  charge  of  uncared  for  infants  and  their  estates,  76. 
qualify  as  other  guardians,  76. 

GUARDIANS  AD  LITEM, 

distinguishable  from  chancery  guardians,  47. 

necessity  and  method  of  appointment  of,  etc.,  63-69,  483. 

functions,  duties,  and  liabilities  of,  69-74. 

infants  defend  by,  188. 

infants  defend  by,  in  partition,  308. 

answer  by,  sufficient,  though  only  formal,  194. 

when  necessary  on  sale  of  infant's  real  estate,  228. 

in  proceedings  to  sell  real  estate,  255-257. 

cannot  bind  ward  by  admission,  258,  467. 

necessity  of,  on  final  settlement,  330. 

appointed  for  alleged  incompetents,  401. 

in  actions  against  incompetents,  464,  465,  466,  481. 
to  annul  lunatic's  marriage,  480. 
for  insane  litigants,  481-483. 
power  to  appoint  independent  of  statute,  64,  483. 
effect  of  appointment  of,  483. 


548  INDEX. 

(Refannon  MB  to  pagM.] 

GUARDIAN  AND  WARD.    See  Guardians. 
transactionB  between,  jealously  watched,  206,  860. 
presumptions  as  to  dealings  between,  861,  364,  40L 

GUARDIANS  OP  INCOMPETENTS, 
functions  of,  877, 878,  432,  484. 
functions  of,  same  as  guardians  of  minors,  432. 

appointment  of,  see  Appointment  of  Guardians  to  Incompetents. 
by  what  names  known,  432-434. 
cannot  be  appoiuted  without  inquisition,  434. 
cannot  be  appointed  by  will,  436. 
considerations  governing  appointment  of,  437-441. 
over  person  and  estate  distinguished,  439,  440,  452. 
right  of  corporations  to  act  as,  440. 
non-resident,  see  Non-residents. 
when  same  in  several  States,  444. 

to  give  bond,  see  Bond  of  Guardians  of  Incompetents. 
nature  of  office  of,  450-453. 
general  powers  of,  450,  607. 
powers,  duties,  and  liabilities  of,  like  those  of  guardians  of  minorsi  or 

executors,  451. 
nature  of  title  to  ward*8  estate,  452. 
duties  of,  in  respect  of  person  and  estate,  452. 
election  by,  for  ward,  452. 

cannot  eject  incompetents,  from  homestead,  455,  479. 
reimbursed  for  expenditures  for  support  of  ward,  459. 
payment  of  debts  by,  see  Debts. 
should  represent  ward  in  legal  proceedings,  464, 465. 
must  be  served  with  summons  in  actions  against,  466. 
may  bind  ward  in  legal  proceedings,  467. 
power  of,  to  submit  to  arbitration,  467. 

respective  liabilities  of,  see  Liability  of  Guardians  of  Incompetents. 
power  of,  to  carry  on  ward's  business,  472. 
may  carry  out  ward's  valid  contracts,  474. 
not  liable  civilly  to  ward  for  assault  and  battery,  478. 
may  be  appointed  guardians  ad  litem^  481. 
management  of  ward's  person  by,  484-486. 
rights  and  liabilities  of,  respecting  ward's  services,  see  Serticss  of 

Lunatics. 
control  of,  over  habitual  drunkards,  485. 
management  of  ward's  estate  by,  486-491. 
of  insane  partners,  486. 
power  of,  to  lease  ward's  lands,  486-487. 
investment  of  funds  by,  490.     See  Investment  of  Funds. 
sale  of  real  estate  by,  see  Sale  of  Real  Estate  of  Incompetents. 

personalty  by,  see  Sale  of  Personal  Property. 
duties  of,  on  termination  of  guardianship,  501. 
accounting  by,  see  Accounting  by  Guardians  of  Incompetents. 
right  of,  to  enter  ward's  dwelling,  507. 

to  possession  of  ward*s  property,  507,  610. 
not  allowed  to  profit  out  of  estate,  513. 
have  no  lien  on  ward's  property  for  disbursements,  515-516. 
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GUARDIANS  OP  MINORS, 

office  of,  to  protect  wards,  1,  6,  39. 

when  not  entitled  to  ward's  custody,  19. 

when  entitled  to  costody  of  person  and  estate,  see  Custody. 

definition  of,  89. 

by  nature,  by  nurture,  and  in  socage  at  common  law,  40. 

statutory,  see  Statutory  Guardians. 

testamentary,  see  Testamentary  Guardians. 

removal  of,  see  Removal  of  Guardians. 

joint,  see  Joint  Guardians. 

marriage  of  female,  see  Marriaqb. 

and  curator,  how  distinguished,  48. 

in  chancery,  see  Chancery  Guardians. 

natural,  see  Natural  Guardians. 

appointment  of,  see  Appointment  of  Guardians  to  Minors. 

entitled  as  against  subsequent  testamentary,  62. 

when  interest  of,  conflicts  with  ward,  see  Adverse  Interest. 

division  of  authority  of,  over  person  and  estate,  76,  89,  90, 103. 

provided  by  law  for  unprotected  estates,  see  General  or  Public  Guar* 

DIAN. 

by  unlawful  intermeddling,  or  quasi,  see  Guardians  de  son  tort. 
distinction  between  probate  and  chancery,  79. 
power  of,  to  change  ward's  domicil,  82-85. 
status  of  foreign,  see  Foreign  Guardians. 
ancillary,  see  Ancillary  Guardians. 
temporary,  see  Special  Guardians. 
right  of  infant  to  select,  see  Selection  of  Guardian. 
preference  in  appointment  of,  see  Appointment  of  Guardians. 
disqualifications  for  office  of,  see  Disqualification  for  Guardian- 
ship. 
authority  of,  how  proved,  see  Evidence. 
single,  for  wards  holding  property  in  common,  110,  322. 

See  Accounting. 
appointment  of,  unrevoked,  excludes  appointment  of  another,  89, 112. 
bonds  of,  see  Bonds. 

being  also  trustee,  administrator,  &c.,  see  Conflict  of  Interest. 
effect  of  discharge  in  bankruptcy  on,  141. 

assignment  by,  for  benefit  of  creditors,  141. 
cannot  pledge  ward's  property  for  benefit  of  surety,  148. 
no  action  against,  without  prior  accounting,  152. 
'  cannot  be  sued  by  ward  during  guardianship,  152. 
rights  and  duties  of,  respecting  their  ward's  person,  158-171. 
right  of,  to  bind  ward  as  apprentice,  159. 

duties  of,  in  respect  of  education  and  maintenance  of  ward,  see  Educa- 
tion AND  Maintenance. 
not  liable  on  contract  of  ward,  164. 
when  personally  liable  on  their  contracts,  see  Contract. 
entitled  to  reimbursement  out  of  ward's  estate,  164. 

See  Expenditures. 

may  determine  what  is  necessary  for  ward's  education  and  maintenances, 
165. 
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GUABDIANS  OF  'MINORS  — continued. 
may  determine  ward's  associates,  165. 
may  forcibly  eject  improper  associates,  165. 
duty  of,  to  act  without  order  of  court  in  case  of  necessity,  167* 
should  not  incur  extravagant  expenditures  for  ward,  170. 
nature  of  title  of,  to  ward's  property,  172-174. 
treated  as  trustees,  172,  197. 
functions  of,  similar  to  those  of  administrators,  172. 
title  of,  distinguished  from  that  of  administrator,  173. 
right  of  possession  of,  to  ward's  property,  173, 180,  200. 
cannot  bind  estate  by  their  contract^  but  only  themselves,  see  Contract. 

waive  ward's  rights,  173. 

release  securities  belonging  to  ward,  173. 

revive  debt  barred  by  limitation,  173. 

confess  judgment  against  ward,  174. 

bmd  ward  by  admissions,  174, 178,  186,  25a 
suffering  default  judgment,  174. 

make  profit  out  of  their  ward's  estate,  174, 196,  220,  296^ 

acquire  title  adverse  to  ward,  174. 

waive  statutory  requirements,  186. 
power  of,  to  convert  their  wards'  estate,  174-180. 
buying  property  with  ward's  funds,  hold  it  in  trust,  175, 176. 
have  uo  power  to  improve  real  estate,  176. 
cannot  contract  to  pay  lessee  for  improvements,  176. 
power  of,  to  lease  ward's  lands,  see  Lease. 

to  mortgage  ward's  real  estate,  see  Mortoaqb 

to  sell  personal  property,  179,  199. 
duty  of,  to  collect  ward's  estate,  180-182. 

from  non-resident  debtor,  181. 
rights  of,  as  against  ward's  trustees,  181. 
can  accept  only  money  for  debts  due  ward,  181. 
liable  for  loss  by  indulging  debtors,  181. 
may  exercise  discretion  in  collecting  debts,  182. 
right  of,  to  sue,  182-185. 
degree  of  diligence  required  of,  182,  197,  207. 
power  of,  to  compromise,  184. 

to  submit  to  arbitration,  185. 
actions  by  and  against,  see  Actions. 
duty  of,  to  pay  ward's  debts,  192. 
duties  of,  in  management  of  ward's  estate,  196-200. 
purchase  by,  of  ward's  property,  197,  294-298. 
held  as  trustees,  see  Trustees. 
protected  for  lawful  acts  in  good  faith,  197,  199. 
effect  of  guardian's  unauthorized  sale,  199. 
liability  of,  for  gross  ignorance  or  neglect,  199. 

for  acts  ultra  vireSf  199,  200. 
duty  of,  in  respect  to  real  estate,  200-204. 

personal  estate,  204-207. 
of  infant  husband  may  reduce  wife's  choses,  204. 
duty  of,  to  collect  their  ward's  estate,  204. 
power  of,  to  borrow  money,  205. 
duty  of^  to  keep  ward's  funds  separate,  205. 
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GUARDIANS  OP  MINORS  —  cofUinwjd. 

liability  of,  in  respect  of  custody  of  f onds,  206. 
duties  of,  respectiug  investment  of  ward's  funds,  207-211. 

See  Investment  of  Funbs. 

liability  of,  for  interest,  see  Interest. 

sale  of  real  estate  by,  see  Sale  of  Real  Estate. 

buying  at  his  own  sale,  294-208. 

cannot  rebate  purchase  money  on  defect  of  title,  901* 

accounting  by,  see  AccouNTiNa. 

inventories  by,  see  Inyentoby. 

becoming  insane,  332. 

who  are  also  executors,  how  liable,  844. 

limitation  of  actions  against,  see  Limitation  of  Actions. 

paying  ward's  liabilities,  entitled  to  assignment  of  securities,  368. 

discharge  of,  see  Dischabge  of  Guardians. 

GUARDIANS  DE  SON  TORT, 
what  constitutes,  76, 128. 
liabiHties  of,  77, 128. 
accounting  by,  313,  314. 
limitation  of  actions  against,  366. 
of  lunatic,  by  assuming  guardianship,  491. 

GUARDIANSHIP, 

by  nature  and  by  nurture,  distinction  between,  39,  40,  58L 

extends  to  person  only,  40. 
in  socage,  40. 

in  America,  73. 
as  derived  from  different  codes,  48. 
of  father  and  mother,  see  Natural  Guardians. 
limited  to  one  in  same  jurisdiction,  89, 112. 
evidence  of,  109, 110. 
acceptance  of,  what  constitutes,  109,  111. 
termination  of,  see  Termination  of  Guardianship. 
partial  suspension  of,  over  lunatics,  428. 
over  non-residents,  see  Non-Residents. 

GUARDIANSHIP  IN  CHIVALRY, 

oppressive  prerogative  of,  abolished,  8,  note  (2). 


H. 

HABITUAL  DRUNKARDS.    See  Incompetents. 
statutes  defining,  379. 

may  be  removed  from  guardianship,  114,  503. 
evidence  to  prove,  413. 
presumed  to  be  incompetent,  413. 
presumption  as  to  continuance  of  incapacity  of,  424. 
reformation  of,  428. 

implied  power  to  appoint  guardians  for,  436. 
incapacity  to  contract,  468. 
may  contract  for  necessaries,  469. 
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HABITUAL  DRUNKARDS  — cofKtiitiecf. 
jurisdiction  of  chancery  over,  485. 
court  may  prohibit  f  umiflhing  liquors  to,  485. 
not  disqualified  as  executors,  486. 

HOMESTEAD, 

of  infant,  sale  of,  250-252. 

not  subject  to  partition,  307. 

incompetent's  family  cannot  be  ejected  from,  455,  479« 

purchase  of,  for  incompetent,  where  authorized,  496. 

HUSBAND. 

consent  of,  to  wife's  guardianship,  104. 

guardian  of  infant,  may  reduce  wife's  chases^  204,  836. 

of  infant  cannot  obtain  order  to  sell  his  wife's  real  estate,  280. 

entitled  to  notice  on  application  to  sell  real  estate,  242. 
infant,  of  infant  wife,  336. 
may  apply  for  commission  in  lunacy,  887. 
entitled  to  notice  of  inquisition  in  lunacy,  894. 
notice  to,  of  restoration  proceedings,  430. 

to  appoint  guardian  for  insane  wife,  436. 
preferred  as  guardian  of  insane  wife,  438,  440. 
of  incompetent,  notice  of  application  to  sell  real  estate,  498. 


I. 

IDIOTS.    See  Incompetents. 

distinction  between,  and  lunatics,  875. 
cannot  traverse  inquisition  by  attorney,  421. 
cannot  appear  by  attorney,  463. 

ILLEGITIMATE  CHILDREN, 
status  of,  33. 

cannot  inherit  at  common  law,  38. 
inheritance  by  and  from,  84. 
legitimating,  84. 
custody  of,  35. 

liability  of  parents  for  support  of,  86. 
father  cannot  appoint  statutory  guardian  for,  in  England,  48. 

testamentary  guardian  to,  61. 
domicil  of,  fixed  by  that  of  mother,  80. 
guardian  for,  on  mother's  death,  89. 

appointment  of  guardian  for,  without  notice  to  mother,  invalid,  05. 
light  of  g^rdianship  over,  96. 
of  lunatic,  support  of,  456. 

IMBECILES, 

classed  as  incompetents,  880. 

See  Incompetents. 

IMPROVEMENTS, 

on  ward's  real  estate,  see  Real  Estate. 

innocent  purchaser  entitled  to  compensation  for,  298. 

negligent  purchaser  not  entitled  to  compensation  for,  292. 
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IMPROVEMENTS  —  cotUinued. 

valae  of,  deductible  from  liability  for  renty  346. 

lessee's  lien  for,  487. 

See  Lien. 

of  lunatic's  real  estate  oat  of  personalty,  495. 

INCOME, 

infant  ward's  support  and  education  limited  to,  165. 

of  what  period  applicable  to  infant's  support,  165. 

what  constitutes,  165. 

when  insufficient,  capital  may  be  applied,  166, 167. 

lunatic's  support  and  comfort  not  limited  to,  454. 

expenditures  for  lunatic  usually  limited  to,  468-480. 

of  lunatics,  when  may  be  exceeded,  489. 
INCOMPETENCE, 

of  parents,  see  Unfitness  of  Parents. 

of  persons  of  unsound  mind,  what  constitutes,  878. 

termination  of  guardianship  of,  see  Termination  of  Guardianship. 

INCOMPETENTS, 

accounting  on  minor's  guardian  becoming  insane,  332. 
classes  of  persons  included  under  term,  875-378. 
protection  of  courts  extends  to  all,  376. 
statutes  defining,  378-381. 
restraint  of,  without  trial,  382,  407. 
jurisdiction  over  without  inquisition,  381-383. 
inquisition  over,  see  Inquisition. 
jurisdiction  over,  continues  until  discharge,  386. 
residence  of,  determines  venue,  389. 
conmiission  in  lunacy  to  infant,  390. 
entitled  to  notice  of  inquisition,  391-397. 
venue  of  inquisition  of,  397-399. 
cannot  acquire  domicil  by  their  own  act,  398. 
presence  of,  at  inquisition,  399-403,  404. 
inquisition  of,  as  evidence,  422-424. 
legal  effect  of  inquisition  on  subsequent  acts  of,  424-427. 
validity  of  contracts  of,  424-427,  490-491. 

See  Contracts. 
supersedeas  on  restoration  of,  427-431. 
partial  suspension  of  guardianship  over,  428. 
who  may  apply  for  restoration  of,  429. 
being  also  infants,  112, 390,  436. 
appointment  of  guardians  to,  see  Appointicent  of  Guardians   to 

Incompetents. 
guardians  of,  see  Guardians  of  Incompetents. 
wishes  of,  as  to  choice  of  guardian,  439. 
domicil  of,  see  Dobhcil. 
support  of  ward  and  his  family,  453-460. 

See  Support  of  Incompetents. 
may  be  sent  abroad,  454. 
suits  against,  see  Actions. 
debts  of,  see  Debts. 
under  guardianship,  liability  of,  467-470. 
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INCOMPETENTS  —  cotUinued. 
contracts  of,  see  Contracts. 
liability  of,  for  necessaries,  see  Necessaries. 
liable  for  torts,  470. 

not  liable  for  crime  or  panitive  damages,  470. 
respective  liability  of,  and  of  their  guardians,  470-474. 
carrying  on  business  of,  472. 
actions  by  or  in  behalf  of,  see  Actions. 
guardians  ad  litem  for,  see  Guardians  ad  litem. 
made  defendants,  are  wards  of  court,  483. 

sale  of  real  estate  of,  see  Sale  of  Real  Estate  of  Incompetents. 
mortgage  of  real  estate  of,  see  Mortgage. 
restoration  of,  see  Restoration. 

applying  personalty  of,  to  repair  or  purchase  real  estate,  495. 
under  guardianship  cannot  impeach  guardian's  sale,  498. 
dower  of  husband  or  wife  of,  498-500. 
when,  may  appeal  in  person,  526. 

INFANCY  OR  MINORITY, 

status  of,  6. 

legal  period  of,  7. 

termination  of,  15. 

effect  of  marriage  on  status  of,  10. 
INFANTS, 

distinction  between  and  minors,  4. 

when  punishable  for  crime,  7. 

incapacity  to  contract,  8. 

adults  bound  by  contracts  with,  9. 

liable  for  necessaries,  8,  10. 
certain  acts,  14. 

power  of  courts  to  release  disability  of,  17. 

right  to  custody  of,  see  Custody. 

right  to  services  and  earnings  of,  see  Services  of  Infants. 

right  to  be  supported,  see  Education  and  Maintenance. 

persons  standing  in  loco  parentis  to,  see  In  Loco  Parentis. 

when  wards  in  chancery,  46. 

have  no  right  of  choice  against  testamentary  guardians,  62. 

right  of,  to  select  guardian,  see  Selection  of  Guardian. 

welfare,  chief  consideration  in  appointing  guardian,  95,  98. 

removing  guardian,  114. 
determining  custody,  159. 

amount  of  ezpenditore,  169. 

when  notice  to,  to  appoint  guardian  necessary,  108. 

when  guardian  may  apprentice,  159. 

should  earn  their  living,  162. 

education  and  maintenance  of,  see  Education  and  Maintenance. 

cannot  bind  guardian  by  contract,  164. 

right  to  ratify  voidable  sales,  see  Ratification,  Election. 

actions  for  and  against,  see  Actions. 

distribution  of  estates  on  death  of,  334. 

accounting  on  death  of,  334-338. 

marriage  of,  336. 
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INFANTS — continued. 

oommisBion  in  lunacy  for  insane,  390. 
authority  of  guardian  over  insane,  430. 

IN  LOCO  PARENTIS, 
status  of  persons,  86,  87. 
schoolmaster,  standing,  may  chastise,  38. 
guardians  standing,  39,  158, 161. 

cannot  be  sued  in  assumpsit,  161. 
persons,  as  natural  guardians,  56.  , 
liable  for  infant's  support,  162. 
buying  at  guardian's  sale,  297. 

INQUIRENDO  DE  IDIOTA, 
writ  of,  384,  403. 

See  Inquisition. 

INQUIRENDO  DE  LUNATICO, 

writ  of,  384,  403. 

See  Inquisition. 

INQUISITION, 

jurisdiction  over  persons  of  unsound  mind  without,  381-883. 

when,  may  be  dispensed  with,  381. 

jurisdiction  over,  384-386. 

application  for,  387-389. 

discretion  of  court  to  order  or  refuse,  389-391. 

notice  of,  to  alleged  incompetents,  391-397. 

venue  of,  397-399. 

presence  of  party  at,  399-403,  404. 

statutes  requiring,  401-402. 
without  notice,  void  or  voidable,  402-403. 
of  lunacy  in  chancery,  403-406. 
setting  aside,  405. 

procedure  on,  in  probate  courts,  406-408. 
abated  by  respondent's  death,  408. 
evidence  admissible  on,  408-414. 
burden  of  proof  on,  409. 
or  interdiction,  motive  of  applicants  for,  409. 
finding  or  verdict  of  jury,  414-416. 
setting  aside  finding  on,  and  granting  new  trial,  416-418. 
traverse  of,  418^22,  502. 
right  to  impugn,  in  lieu  of  traverse,  422. 
as  evidence  of  incapacity,  422-424. 
legal  effect  of,  on  subsequent  acts  of  lunatics,  424-427. 
conclusive  effect  of,  as  to  ward's  disability,  425. 
supersedeas  of  commission  in  lunacy  on  restoration,  427-48L 
not  valid  in  foreign  State,  441. 
extra-territorial  effect  of,  442. 
to  determine  insanity  of  defendant  in  actions,  482. 
costs  of,  see  Costs. 
appeal  from,  see  Appeal. 

IN  REM, 

sale  of  real  estate  of  minors  a  proceeding  in,  241. 

incompetents  proceeding  in  rem,  496. 
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INSANE  PARTNER, 

duty  of  gaardian  respecting,  480,  516. 
aocoonting  to,  516. 

INSANE  PERSONS.  See  Incohpetbmts. 
INSANITY.  See  Unsoundness  of  Mind. 
INSOLVENCY, 

of  applicant  for  guardianship  considered,  100. 

cause  for  removal  of  guardian  of  incompetent^  503. 
INSURANCE, 

of  ward's  real  estate,  202. 
INTERDICTION.     See  Inquisition. 
IN  TERDICTS.    See  Incompetents. 
INTEREST, 

guardian's  liability  for,  220-224,  347. 

at  legal  rate,  for  failure  to  invest,  220. 

from  what  time  guardian  is  liable  for^  221. 

on  failure  to  account  for,  221. 

when  compound,  charged  against  guardian,  221,  222. 

in  what  court  chargeable  with,  222. 

compound  interest  not  favored,  222,  223. 

presumption  that  guardian  could  have  obtained,  347. 

on  money  advanced  by  guardian,  353. 

guardians  of  lunatics  liable  for,  like  guardians  of  minors,  510. 
INVENTORY, 

by  guardians  of  infants,  317-319. 

not  conclusive  evidence,  319. 

as  to  omitted  items,  329. 

by  guardians  of  incompetents,  507. 

INVESTMENT  OF  FUNDS, 

diligence  required  of  guardian  in,  198,  490. 

in  guardian's  name,  constitutes  conversion,  206,  210. 

guardian's  duties  respecting,  207-211,  490. 

personal  security  inadequate  in,  207. 

real  estate  beyond  jurisdiction,  208. 

on  second  deeds  of  trust,  208. 

without,  or  on  insufficient,  security,  208. 

in  guardian's  business,  208. 

continuing,  made  before  appointment,  209,  515. 

time  within  which  to  be  made,  209,  220. 

distinguished  from  temporary  deposit,  210. 

under  English  rule,  211. 

how  far  applicable  in  America,  211. 
under  order  of  court,  211,  213,  490. 
statutory  provisions  touching,  211-215,  490. 
in  confederate  securities,  215-218. 
adjudications  on  statutory  provisions  touching,  218-220. 
in  accordance  with  statute  protects  guardian,  218. 
in  disregard  of  statutes  are  at  guardian's  peril,  218,  490l 
sale  of  real  estate  for  better,  237. 
arising  from  sale  of  real  estate,  301. 
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INVESTMENT  OF  FUKDS^  continued. 
report  of,  821. 

liability  for  interest  in  respect  of,  347. 
for  infants  and  incompetents  governed  by  same  mleSi  490. 
when  guardian  liable  for  improper,  of  predecessor,  515. 


J. 

JOINT  BOND  FOR  SEVERAL  WARDS.    See  Bond. 

JOINT  GUARDIANS, 

survivorship  among,  in  England,  47. 

by  will,  office  joint  and  several,  62,  125. 

with  alternating  powers,  not  favored,  101. 

liability  of,  on  joint  bond,  135. 

oath  by  one,  for  several,  321. 

liability  for  each  other's  defaults,  348. 

compensation  of,  359-^60. 

to  incompetents,  440. 

either  of,  may  receive  payment,  453. 

death  of  one  terminating  guardianship,  504. 

JUDGE, 

cannot  appoint  himself  guardian,  106. 
liability  of,  for  not  taking  sufficient  bond,  119, 121. 
cannot  buy  at  sale  ordered  by  him,  297. 
interest  disqualifies,  437. 

JUDGMENTS.    See  Jurisdiction;  Appointhbnt  of  Guardiaks. 
appointing  guardians,  annulment  of,  111. 
collateral  unimpeachability  of,  80,  111,  112,  286. 

See  Collateral  CoNCLusiVEirBSS. 
against  guardians  bind  sureties,  149. 
guardian's  power  to  confess,  against  ward,  174,  467. 
by  default,  not  binding  on  ward,  174. 

on  contracts  by  guardian  should  be  against  him  personally,  192. 
without  notice,  void,  69, 193,  393,  402,  445. 

where  voidable^  402,  446. 
against  infants  enforced  by  execution,  228. 

parties  not  in  esse,  binding  by  representation,  249,  305,  note  (8). 
after  order,  but  before  sale,  of  real  estate,  operates  as  lien,  282. 
on  final  accounting  conclusive,  327-330,  340. 

not  conclusive  without  notice,  329. 

between  guardian  and  successor,  conclusive  between  them,  831. 
conclusiveness  of,  as  to  items  omitted  from  the  final  account,  840. 
setting  aside  final  settlements,  363-365. 
on  final  accounting,  how  enforced,  367-370. 
operate  as  liens,  see  Liens. 
setting  aside  finding  of  lunacy,  417. 
appointing  guardians,  conclusiveness  of,  445-447. 
of  probate  courts,  conclusiveness  of,  446. 
against  insane  person,  how  far  valid,  461,  468-464. 

setting  aside,  464. 
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JURISDICTION, 

sources  of  chancery,  over  infants  and  incompetents,  2,  3,  45,  386. 

Ecclesiastical,  over  infants,  4. 

of  chancery  courts  in  America,  to  appoint  guardians  to  infants,  51,  79. 

concurrent  with  other  tribunals,  52. 
of  probate  courts,  see  Probate  Courts. 
to  appoint  guardians  to  minors,  see  Appointment  of  Guardians  to 

MufORS. 

to  remove  guardians  of  minors,  see   Hemoyal   of    Guardians   of 

Minors. 
residence  determining,  80,  82,  111,  389,  397. 
to  appoint  ancillary  guardian  to  minor,  88. 

guardian  limited  to  one  guardianship  for  same  minor,  89, 112. 
when  dependent  on  existence  of  property,  90,  441. 
depending  on  notice,  see  Notice. 
to  appoint  guardian  to  minor  in  vacation,  109. 
acts  without,  void,  111,  200,  445. 
guardians  estopped  to  deny,  80,  111. 
appointment  by  court  having,  conclusive.  111. 
of  courts  to  set  aside  their  own  appointments  of  guardians,  111. 
facts  giving,  presumed  to  support  action  of  court,  112,  446. 
to  remove  guardians  of  minors,  113. 

of  probate  court  to  determine  compensation  between  guardian  and  waid, 

see  Probate  Court. 
over  claims  against  minor  wards,  194,  342. 
except  on  accounting,  342. 
order  of  court  without,  does  not  protect,  200. 
of  chancery  to  order  sale  of  real  estate  of  minors,  225. 
to  sell  real  estate  of  minors  under  special  or  private  statutes,  228-232. 

general  statutes,  232-235. 

concurrent  in  probate  and  other  courts,  232. 

depends  upon  statutory  authority,  233. 
facts  giving,  must  appear  of  record,  233,  389,  445,  493. 
over  sale  of  real  estate  of  infants,  see  Sale  of  Real  Estate  of 

Infants. 
sale  of  real  estate  without,  not  affected  by  limitation,  290. 
over  partition  of  real  estate,  303-308. 
over  guardians'  accounting,  313,  316,  510. 

See  Accounting. 
over  transactions  after  termination  of  guardianship  over  minors,  313^ 

315.  339. 
to  enforce  orders  of  findings  of  probate  court,  368-369. 
over  persons  of  unsound  mind  without  inquisition,  381-383. 
of  the  inquisition  of  lunacy,  384-386. 
court  first  acquiring  has,  when  concurrent,  386. 
over  non-resident  incompetents,  441-445. 

courts  having,  to  order  sale  of  real  estate  of  incompetents,  491-492. 
notice  of  sale  of  lunatic's  real  estate,  prerequisite  to,  493. 

JURY, 

right  of  incompetents  to  trial  by,  382,  389,  407,  408. 
trial  by,  on  commission  of  lunacy  in  chancery,  403-404. 
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JURY — continued. 

number  of  jurors  necessary  to  constitute,  404-406,  407,  408. 
method  of  summoning,  404,  408. 
necessity  of  trial  by,  407-408. 
majority  may  render  verdict  in  Mississippi,  408. 
inquisition,  finding  or  verdict  of,  414-416. 
trial  by,  under  English  Lunacy  Regulation  Act,  419. 
for  restoration,  430. 


L. 

LEASE, 

guardian  of  infant  cannot  contract  to  repay  lessee  for  improvements  on^ 

176,  186. 
guardian's  liability  on,  186. 
right  to  sue  on,  in  name  of  guardian,  189,  487. 
power  of  infant's  guardian  to  make,  201,  202. 
where  order  of  court  is  necessary,  203,  486. 
power  of  insane  person's  guardian  to  make,  486,  487. 

LEGACIES  AND  DISTRIBUTIVE  SHARES, 
payable  to  foreign  guardians,  when,  86. 
guardian's  right  and  duty  to  sue  for,  180,  183, 345. 

LEGAL  SERVICES.    See  Counsel  Fees. 

LIABILITIES  OP  GUARDIANS  OF  INCOMPETENTS, 
to  pay  ward's  debts,  see  Debts. 
and  of  wards  distinguished,  470-473. 
on  contracts  made  in  behalf  of  their  wards,  471. 
for  debts  incurred  in  carrying  on  ward's  business,  473. 
for  their  ward's  services,  484. 
in  managing  the  ward's  estate,  486-491. 
respecting  investment  of  funds,  490. 

See  Investment  of  Funds. 
to  account,  see  AccouNTiNa  by  Guardians  of  Incobtpetents. 
for  failure  to  file  inventory,  507. 
for  negligence,  513. 

for  disregarding  terms  of  order  of  sale,  513. 
in  depositing  funds,  513. 
for  negligence  in  settling  with  predecessor,  515. 

LIABILITY  OF  GUARDIANS  OF  INFANTS, 

for  unlawful  intermeddling,  see  Guardians  de  son  Tobt. 

for  profits  out  of  ward's  estate,  174,  196,  220,  296. 

on  contracts,  see  Contracts. 

for  acting  without  order  of  court,  see  Order  of  Court. 

same  as  trustees,  see  Trustees. 

for  loss  by  indulging  debtor,  181,  345. 

general  principles  governing,  196-200,  207. 

for  negligence  or  gross  ignorance,  199. 

for  acts  ultra  vires,  199,  200. 

for  neglecting  to  rent  out  real  estate,  201, 346. 

for  failing  to  pay  taxes,  202,  note  (11). 
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LIABILITY  OF  GUARDIAN  OF  INFANTS— c<wtf«ii«L 
for  depoaitiDg  ward's  money  in  their  own  name,  206,  210. 
in  respect  of  safety  of  the  ward's  funds,  206. 

investment  of  f  nnds,  207. 
for  loaning  money  without  or  on  insufficient  security,  207,  208. 
for  using  trust  funds,  208. 
assuming  mortgage  securing  debt  doe  ward^  208. 
in  continuing  existing  investments,  209. 
for  interest,  see  Interest. 

for  agreements  varying  terms  of  sale  of  real  estate,  272,  292. 
for  failure  to  take  legal  currency  in  payment  of  ward's  real  estate,  299, 346. 
not  affected  by  ward's  assent,  301. 
for  negligence  in  partition  proceedings,  306. 
for  failure  to  make  accounting,  316. 

file  inventory,  817,  318. 
to  and  of  successor,  331,  332. 
to  account,  see  Accountino. 
on  final  accounting,  34&-348. 
for  assets  from  another  State,  346. 
for  co-guardian's  default,  348. 

LIABILITY  OF  INFANTS, 

for  necessaries,  8, 10. 

on  fraudulent  representation  of  majority,  14. 

on  other  acts,  14. 

LIEN, 

for  unpaid  purchase  money,  278,  300. 

judgment  against  ward  operates  as,  282. 

when  purchaser  has,  for  improvements,  293,  487. 

judgment  against  guardian  on  final  accounting  constitutes,  370. 

purchaser  at  guardian's  sale  takes  subject  to,  290,  494. 

no,  against  ward's  estate,  516, 516. 

LIMITATION  OF  ACTIONS, 
against  sureties,  139,  140. 
how  affected  by  fraud,  141. 
guardian  cannot  revive  debt  barred  by,  173. 

not  running  against  infant  when  right  of  action  not  in  gnaidian,  191. 
chancery  interposes  plea  of,  stui  sparUe,  194. 
under  statute  of  non-claim,  194. 
to  impeach  sates  of  real  estate,  290,  497. 
does  not  run  before  termination  of  guardian^s  authority,  830. 
to  compel  accounting  by  guardian,  336-337. 
statute  of,  whether  applicable  to  subsisting  trusts,  338. 
against  guardians,  at  law  and  in  equity,  365-367. 
not  affected  by  promise  of  spendthrift,  427. 

LUNATICS.    See  Incompetents. 
distinguished  from  idiots,  375. 
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MAJORITY, 
age  of,  15. 

oompntatdon  of  date  of,  17. 
effect  of,  on  actions  pending,  190. 
accounting  before  ward's,  330-838. 

MANAGEMENT  OF  INFANT  WARD'S  ESTATE, 
general  principles  concerning,  196-200. 
degree  of  diligence  in,  197. 
credits  for  disborsements,  350-353. 

MANAGEMENT  OF  LUNATIC  WARD'S  ESTATE, 

general  principles  concerning,  486-491. 
carrying  on  ward's  business,  472,  486. 
leasing  ward's  land,  see  Lease. 
degree  of  diligence  reqoiied  in,  513. 

MARRIAGE, 

effect  of,  on  status  of  infancy,  16. 

to  emancipate  infant,  17. 
of  female  guardian,  under  English  law,  47. 
effect  of  second,  under  Code  Napoleon,  49. 

in  Louisiana,  383. 
under  Spanish  law,  49. 
under  Mexican  law,  50. 
to  change  infant's  domicil,  81. 
terminating  guardianship  oifeme  sole,  103,  104,  833,  386. 
effect  of  sale  after,  oifeme  sole  guardian,  263. 
of  female  guardian,  effect  of,  333. 

ward,  effect  of,  336. 
of  male  ward,  effect  of,  336,  337. 
between  infant  wards,  effect  of,  336. 
insanity  as  cause  for  annulment  of,  479-481. 
MARRIED  WOMEN, 

disqualified  as  guardians,  102-104,  333. 

may  be  guardians  of  person  but  not  of  estate,  108. 

in  what  States,  103,  104,  333. 
husband's  control  over  guardianship  of,  104. 
guardians  for  insane,  435. 
may  have  custody  of  insane  person,  438. 
MINORITY.    See  Infancy. 
MINORS.    See  Infants. 
MONEY, 

guardian  can  accept  nothing  but,  in  payment,  181,  271,  279,  299,  845. 

must  pay  ward  in,  371. 
duties  of  guardian  respecting  ward's,  see   Inybstment   of   Funds; 

Funds. 
due  on  sale  of  real  estate,  see  Purchabb  Monet. 

MORPHINE  EATERS, 

classed  as  incompetents,  880. 

86 
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MORTGAGE, 

power  of  gnardian  of  infant  to,  177,  205,  282. 

to  release,  178,  186,  204. 
to  sell  note  secured  by,  179,  204. 
guardian  purchasing  property  securing  debt  to   minor    ward    aasom- 

ing,  208. 
Bale  of  minor  ward's  real  estate  to  remove,  237. 

subject  to,  248. 
of  minor  ward's  real  estate  by  order  of  court,  282-284. 
power  of  sale  does  not  include  power  to,  282. 
statutory  requirements  concerning,  283. 
report  of,  when  necessary,  283,  497. 
redemption  after  sale  under,  284. 
circumstances  authorizing,  284. 

minor  ward's  interest  in  surplus  under  foreclosure  of,  302. 
guardian  may  pay  off,  to  save  minor  ward's  property,  352. 
of  real  estate  of  incompetents,  491-498. 
purchaser  at  guardian's  sale  takes  subject  to,  290,  494. 
of  lands  of  incompetents,  governed  by  same  rules  as  sale,  497. 

MOTHER, 

natural  guardian,  see  Natural  Guardians. 
right  of,  to  custody  of  infant  of  tender  years,  19. 

to  services  of  minor  child,  40. 
of  illegitimate,  entitled  to  guardianship  at  common  law,  40. 

in  America,  96. 
right  to  custody  of  child  against  testamentary  guardians,  58. 
right  to  appoint  testamentary  guardian,  59. 

sole  right  of,  to  appoint  testamentary  guardians  to  illegitimates,  61. 
when  domicil  of,  determines  that  of  infant,  80. 
appointment  of  guardian  without  notice  to,  when  invalid,  95. 
right  of,  to  custody  of  infants  favored  in  America,  95. 

to  guardianship,  96,  97. 
liability  of,  for  education  and  support  of  infant,  162. 


N. 


NATURAL  GUARDIANS, 

rights  of  father  and  mother  as,  18,  53. 
rights  of,  under  American  statutes,  54,  90. 
persons  in  loco  parentis  as,  55. 
have  authority  over  person  only,*  56. 
when  required  to  give  bond,  55,  89,  90. 
power  of,  to  change  ward's  domicil,  83. 
have  been  allowed  to  sue  in  replevin,  188. 
have  no  power  over  real  estate,  201. 
cannot  apply  to  sell  ward's  real  estate,  289. 

NECESSARIES, 

what  constitutes,  10,  468,  469,  489. 
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NECESSARIES  —  continued. 
infants'  liability  for,  8, 10. 
creditor  for,  has  action  on  guardian's  bond,  155. 
gnardian  not  liable  on  ward's  contract  for,  164. 
custodian  of  ward  authorized  to  furnish,  164. 
guardian  determines  what  are,  165. 
guardian's  liability  for,  186,  187. 

reimbursement  for,  187. 

credit  for,  furnished  before  appointment,  350. 
insane  husband's  estate  liable  for,  456,  469. 
when  insane  person's  estate  liable  for,  457,  468. 
lunatic  not  liable  for,  on  contract  of  guardian,  471. 

NE  EXEAT, 

writ  of,  may  issue  against  guardian,  817. 
NEW  BOND, 

when  court  may  require,  see  Bond. 
NEXT  FRIEND.     See  Guardian  ad  litem. 
NEXT  OF  KIN, 

right  of,  to  guardianship  of  minors,  98,  99. 

notice  on  appointment  of  guardians  of  minors,  99,  107, 108. 

effect  of  appointment  of  guardian  to  infants  without  notice  to,  111. 

not  liable  for  education  and  maintenance  of  infant,  162. 

notice  to,  on  application  to  sell  realty,  242. 

application  by,  for  commission  in  lunacy,  387,  391. 

entitled  to  notice  of  inquisition  in  lunacy,  394,  396. 

may  apply  for  restoration  of  lunatic,  429. 

entitled  to  notice  on  appointment  of  guardian  to  lunatic,  438. 

notice  to,  of  petition  for  sale  of  incompetent's  real  estate,  493. 

of  incompetent,  allowed  to  appear  at  accounting  in  chancery,  505. 
may  appeal,  526. 

NON  COMPOS  MENTIS.    See  Incompetents. 
NON-RESIDENTS, 

power  to  appoint  guardians  of  infants  for,  80,  82,  86. 

appropriations  for  support  of,  86. 

provisions  for  sale  of  real  estate  of,  86. 

removal  of  property  of,  to  foreign  guardian,  87. 

where  disqualified  as  guardians  to  infants,  104, 105. 

policy  militating  against  appointment  of,  105,  439. 

guardians  becoming,  when  cause  for  removal,  115. 

should  not  be  appointed  guardians  of  insane  persons,  439. 

guardianship  of,  of  unsound  mind,  441-445. 

support  of  insane,  443. 

appointment  of  guardians  to,  443. 

guardians  who  are,  see  Foreign  Guardians. 
NOTICE, 

to  non-resident  infant,  not  necessary,  88. 

of  selection  of  new  guardian  by  infant,  93,  115. 

to  parents,  of  proceeding  to  declare  them  unfit,  95. 

to  next  of  kin,  on  appointment  of  guardian,  99,  107,  108. 

effect  of  appointment  without,  107, 108,  111,  445. 

for  appointment  of  guardian,  when  personal,  and  when  by  publication, 
107, 108. 
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NOTICE  —  conHnued. 

to  infant,  to  appoint  guardian  not  neoessary,  108. 

want  of,  justifying  removal,  114. 

for  removal  of  guardian,  115. 

to  infant  to  remove  guardian  not  necessary,  115. 

judgment  without,  to  infant,  void,  69, 193. 

manner  of  service  of,  193,  244. 

appearance  waives  defective,  194. 

of  application  for  order  to  sell  real  estate,  241-244. 

by  publication,  for  sale  of  real  estate,  243,  493. 

proof  of,  in  petition  to  sell  real  estate,  244. 

sale  of  realty  invalid  against  persons  without,  248. 

persons  not  in  esse,  bound  by  representation,  249. 

of  the  sale  of  real  estate,  266-269. 

how  and  when  given,  266-269. 
effect  of  sale  of  real  estate  without,  266,  267. 
of  sale  of  real  estate  to  be  in  English  newspaper,  266,  267. 
by  posting,  267,  268. 
length  of  time  of  publishing,  267. 
must  state  time,  place,  and  terms  of  sale,  268. 

describe  property  to  be  sold,  268. 
method  of  proof  of,  for  sale  of  realty,  268,  269,  493. 
not  required  for  private  sale  of  real  estate,  269. 
defective  notice  of  sale  cured  by  approval,  276. 
final  settlement  not  conclusive  without,  329. 
nature  of,  on  final  settlement,  329. 
required  on  final  accounting,  339. 
to  alleged  lunatics  of  application  for  inquisition,  391-397. 

when  dispensed  with,  392. 
constitutional  requirement  touching,  393,  403. 
method  of  service  of,  on  inquisition  in  lunacy,  395. 
waiver  of,  by  appearance  on  inquisition,  399. 

judgment  without,  to  incompetent,  void  or  voidable,  402-403, 446»  483. 
of  proceedings  in  lunacy,  effect  of,  on  contracts,  426-427. 
on  petition  to  supersede  commission  in  lunacy,  428. 
of  proceeding  for  restoration  of  lunatic,  430. 
to  insane  ward  for  appointment  of  guardian,  436. 
to  non-resident  lunatics,  444. 
to  guardian  of  claims  against  lunatic,  461. 
to  insane  defendants  in  actions,  necessary,  465. 
service  of  summons  on  guardians  of  incompetents,  466. 
of  application  for  sale  of  incompetent*s  real  estate,  to  whom  required, 
493.  497. 

NUNC  PRO  TUNC, 

approval  of  sale  of  real  estate,  275. 


O. 

OATH, 

petition  for  sale  of  real  estate  must  be  verified  by,  246. 
of  guardian  before  selling  ward's  realty,  254. 
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OATH —  continued. 

inventories  to  be  under,  318. 

aocoonting  must  be  under,  820. 

to  accounting  by  one  of  several  guardians,  321. 

to  investment  of  money,  321. 

of  guardian,  when  sufficient  to  obtain  credit  without  voucher,  341-342. 

petition  in  lunacy  must  be  verified  by,  390,  446. 

OPIUM-EATERS, 

classed  as  incompetents,  380. 

ORDER  OF  COURT, 

when   necessary   to   use   capital    for   ward's   education    and   mainte- 
nance, 166. 
when  capital  may  be  used  without,  167, 168. 

when  expenditures  without,  are  sanctioned,  168, 170,  177,  349,  489,  515. 
necessary  for  conversion  of  property,  175,  204. 
guardian  has  no  power  to  dispose  of  real  estate  without,  176-178. 

See  Salb  of  Real  Estate. 
where  necessary  to  sell  personalty,  179,  204,  488. 
without  jurisdiction  does  not  protect,  200,  219. 
where  necessary  to  make  lease,  203,  486-487. 
guardian  cannot  borrow  money  without,  205. 
for  the  investment  of  funds,  211,  490. 

required  by  statute,  213,  490. 

secured  on  misleading  statement,  215,  219. 
investments  under,  protect  guardian,  218. 
obtained  by  fraud,  does  not  protect,  219. 
must  be  of  record,  219. 

for  the  sale  of  real  estate,  see  Sale  of  Real  Estate. 
for  the  support  of  wards  having  parents  living,  348. 
necessary  to  set  up  ward  in  business,  349. 
when  expenses  of  education  allowed  without,  350. 
on  final  accounting,  how  enforced,  367--370. 
necessary  to  permit  election  by  guardian  of  insane  widow,  453. 
appropriating  sum  for  support  of  incompetent  and  his  family,  455,  456. 
to  carry  on  insane  ward's  business,  472. 
to  sell  real  estate  of  incompetents,  492. 
necessary  to  allow  costs  of  suit  for  ward,  515. 

ORDINARY,  COURT  OF, 

has  probate  jurisdiction,  where,  78. 

See  Probate  Courts* 
jurisdiction  of,  in  lunacy,  384. 

ORPHAN, 

means  fatherless  child,  89. 

ORPHANS'  COURTS, 

have  probate  jurisdiction,  where,  78. 

See  Probate  Courts. 
OVERSEERS, 

over  incompetents,  433. 

See  GuARDiAKS  of  Incompetents. 
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PARENT  AND  CHILD, 

legal  relations  between,  5-14. 

no  presumption  of  promise  to  pay  between,  86,  87, 163« 

PARENTS, 

right  of,  to  custody  of  minor  children,  18. 

See  Custody. 

to  services  of  minor  children,  22. 

to  sue  for  injuries  to  minors,  22. 
duty  of,  to  educate  and  support  children,  22, 168. 
when  infant's  estate  is  liable  to,  for  support,  28, 24. 
duty  of,  to  support  illegitimate  children,  35. 
persons  standing  in  place  of,  30. 
cannot  abnegate  parental  rights  and  duties,  88. 
unfitness  of,  for  custody  of  children,  01,  95. 
absconding  or  abandoning  children,  guardian  appointed,  91. 
preference  of,  to  be  appointed  guardian,  95. 
dying  request  of,  as  to  appointment  of  guardian,  99. 
effect  of  appointment  of  guardian  without  notice  to,  107, 108. 
may  petition  for  order  of  sale  of  real  estate,  240. 

PARTITION  OF  REAL  ESTATE, 

admissions  by  guardians  on,  65,  186. 

ward  not  estopped  by  guardian's  agreement  in,  186. 

not  authorized  by  statute,  void,  237. 

when  authorized,  238,  304-308. 

bought  at  guardian's  sale,  294. 

in  probate  courts,  308. 

in  chancery,  304. 

on  application  by  a  foreign  guardian,  809,  810. 

guardian  of  incompetent  may  sue  for,  453. 

of  lunatic,  proceeds  pass  as  personalty,  496. 
PARTNERSHIP, 

disqualified  as  guardian,  106. 

duty  of  guardian  in  respect  of,  486. 

accounting  by  guardian  for  profits  of,  516. 

PAYMENT.    See  Money;  Purchase  Money;  Guardians. 
what  constitutes,  to  discharge  g^uardian,  871. 

See  Voluntary  Settlekent. 
to  one  of  several  joint  guardians,  458. 
of  lunatic's  debts,  see  Debts. 

PENSION, 

money  derived  from,  liable  for  infant  ward's  support,  164. 
duty  of  guardian  to  ascertain  and  collect,  180. 
not  chargeable  to  guardian,  if  successor  may  collect,  848, 
not  subject  to  payment  of  lunatic's  debts,  455. 

PERIODICAL  ACCOUNTING, 
not  binding  on  sureties,  151. 
under  American  statutes,  319-322,  505-509. 
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PERIODICAL  ACCOUNTING  — c(w/intt€d. 
effect  of,  323-326,  347,  508,  609. 
dispensed  with  in  small  estates,  505,  508. 
time  of,  508. 

similar  between  guardians  of  minors  and  inoompetents,  608» 
no  appeal  from,  509. 

PERSONAL  PROPERTY, 

power  of  infant's  guardian  to  sell,  179. 
incompetent's  guardian  to  sell,  488. 

PERSONS  OF  UNSOUND  MIND.    See  iNCOicPBTBirrB. 
PETITION, 

for  appointment  of  guardian,  107. 

must  contain  what,  109. 
for  removal  of  guardian,  see  Removal  of  Guardians. 
for  sale  of  real  estate,  should  state  reason  of  sale,  230,  245. 

by  whom  authorized,  240. 
notice  on,  241. 
requirements  of,  for  order  to  sell  real  estate,  244. 
what  should  be  stated  in,  for  sale  of  realty,  245. 
to  sell  real  estate  not  collaterally  assailable,  245. 
for  sale  of  real  estate  should  describe  land  of  the  ward,  246. 
for  leave  to  mortgage,  283. 
for  oomnussion  in  lunacy,  388. 

must  be  verified,  390. 
for  sale  of  lunatic's  real  estate,  496. 

PRACTICE, 

in  appointing  guardians,  see  Appointment  of  Guabdianb. 

on  removal  of  guardians,  113,  115, 116. 

bringing  suits  by  or  against  infants,  see  Actions. 

service  of  summons  in  suits  against  infants,  193. 

in  taking  exceptions  to  guardian's  account,  340. 

in  guardian's  accounting,  341-345. 

petition  for  review  must  specify  facts  complained  of,  865. 

on  inquisition  of  lunacy,  391-392,  399,  404-418. 

service  of  notice  on  inquisition,  395. 

in  actions  against  lunatic,  465. 

in  chancery,  touching  payment  of  lunatic's  debts,  466. 

in  actions  against  incompetents,  466-467,  482. 

in  suits  by  or  in  behalf  of  lunatics,  475-479. 

appeals,  see  Appeal. 
PRESENCE, 

of  respondent  at  inquest  of  lunacy,  399-403,  404. 

of  counsel,  right  of,  at  inquisition,  401. 

PRESUMPTIONS.    See  Evidence. 

PRIORITY.     See  Appointment  of  Guardians  of  Infaitts;  Appoint* 

MENT  OF  GUABDIANS  OF  INCOMPETENTS. 

PROBATE  COURTS, 

jurisdiction  of,  supplanting  chancery  to  appoint  guardians,  62. 

See  Appointment  of  Guardians. 
have  no  power  over  guardian  appointed  by  a  divorce  court,  79. 
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PROBATE  COURTS  —  continued. 

power  to  remove  guardians,  113,  503. 
required  to  exact  sufficient  bonds,  119,  121. 

determine  compensation  and  charges  between  guardian  and  ward,  162. 
when  order  by,  necessary  before  expenditure,  see  Order  of  Court. 
sanctioning  expenditures  without  order,  168, 176,  177,  349,  489,  515. 
provisions  for  proving  claims  in,  against  ward,  194. 
jurisdiction  of,  to  order  sale  of  infants'  real  estate,  232,  247. 
sale  of  real  estate  by  order  of,  see  Sale  of  Real  Estate. 
mortgage  by  order  of,  see  Mortgage. 
jurisdiction  of,  in  partition,  303-305. 
over  guardians'  accounting,  313-316. 

See  Accounting. 
power  of,  to  compel  accounting,  316,  322,  504. 

appoint  guardian  for  infant  married  woman,  337. 
jurisdiction  of  transactions  after  termination  of  guardianship,  313,  339. 
must  try  issues  of  fraud  on  guardian's  accounting,  345. 
enforcement  of  judgments  by,  368. 
jurisdiction  over  inquisition  of  lunacy,  384,  406-408. 
discretion  of,  to  award  writ  of  inquisition,  390. 
procedure  in,  on  inquisition  in  lunacy,  406-408. 
power  of,  to  set  aside  finding  on  inquisition,  417. 
duty  of,  to  appoint  guardian  on  finding  in  lunacy,  435. 
whether  facts  giving  jurisdiction  to,  must  appear  of  record,  see  JuBis- 

DICTION. 

cannot  prevent  execution  against  lunatic,  461. 

may  order  payment  of    lunatic's  debts   out  of   his  personal  or  real 

estate,  461. 
jurisdiction  to  allow  claims  against  lunatics,  465. 
jurisdiction  of,  to  try  claims  for  torts,  514. 
judgments  collateraUy  conclusive,  see  Collateral  CoNCLusiysirBSS. 

PROBATE  GUARDIANS, 

meaning  of  term,  75,  450. 

See  Guardians  of  Minors  ;  Guardians  of  Incompetents* 
distinguished  from  chancery  guardians,  79,  450. 

PROCEDURE.    See  Practice. 

PROCEEDS  OF  SALE  OF  REAL  ESTATE, 
removal  of,  to  foreign  guardian,  87. 
liability  of  surety  for,  132-134. 
not  considered  as  income,  165. 
infant's  interest  in,  of  homestead,  251,  252. 
not  to  be  diverted  from  purpose  of  sale,  301,  494. 
pass  as  real  estate,  301,  302,  494,  495. 
pass  to  same  persons  as  real  estate  would,  301,  494* 
of  lunatic,  in  partition,  descent  of,  496. 

PROCHEIN  AMI.    See  Guardians  ad  litem. 

PROPERTY, 

of  infants  and  incompetents  protected  by  law,  1. 
necessary  to  support  appointment  of  guardian,  90,  44L  ^ 
guardian's  right  to  convert*  174-179. 
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PROPERTY  —  continued. 

guardian's  duty  to  collect  ward's,  180-182. 

removal  of,  to  another  State,  87,  443. 

right  of  possession  of,  by  guardian,  see  Guabdzakb. 
PUBLICATION.    See  Notice. 
PUPIL, 

meaning  of,  48. 
PURCHASE  MONEY, 

lien  for  unpaid,  278. 

on  sale  of  real  estate  must  be  paid  in  reasonable  time,  279. 

when  refunded,  on  setting  aside  sale,  298. 

payment  o^  at  guardian's  sale,  298-301. 

must  be  legal  currency,  299. 

court's  power  of  disposition  over,  300. 

application  of,  801-303,  494. 

purchaser  not  responsible  for  misapplication  of,  308. 

receipt  of,  by  guardian,  does  not  estop,  495. 
PURCHASER, 

guardian  becoming,  at  his  own  sale,  197. 

when  chargeable  with  notice  of  guardian's  misappropriation,  198. 

with  notice,  takes  subject  to  trust,  199. 

how  affected  by  rule  of  caveat  emptor,  290. 

at  guardian's  sale,  title  of,  290,  494. 

negligent,  not  an  innocent  purchaser,  292. 

when  entitled  to  compensation  for  improvements,  see  Impbovehents. 

in  good  faith,  when  protected,  199,  297,  300,  490. 

not  responsible  for  misapplication  of  purchase  money,  303. 

may  traverse  inquisition  of  lunatic  vendor,  420. 

under  execution  against  lunatic,  461. 

at  void  guardian's  sale,  taking  with  color  of  title,  497. 


Q. 

QUASI  GUARDIAN.    See  Guardiait  db  sok  Tort. 

cannot  buy  at  his  own  sale,  297. 

or  equitable  wardship  over  lunatic's  estate,  491* 


RATIFICATION, 

by  ward  of  unauthorized  sale  of  real  estate,  175, 179,  293* 
REAL  ESTATE, 

sale  of,  see  Salb  of  Real  Estate. 

proceeds  of  sale  of,  see  Proceeds  of  Sale  of  Real  Estatb. 

right  to  possession  of,  is  in  g^uardian,  173. 

guardian  cannot  buy  or  sell,  without  order,  175. 

improve  without  order,  176. 

when  improvement  of,  sanctioned,  176, 177,  495. 

in  Missouri,  215. 
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REAL  ESTATE  —  cofi^tfiti^d. 

power  to  mortgage  ward's  estate,  see  Mobtgagb* 
no  power  to  dedicate,  without  order,  178. 
damages  for  condemnation  of,  178. 
guardian's  duty  in  respect  of,  200-201. 
right  to  possession  of,  200. 
lease^  201,  486. 

See  Lease. 

duty  to  repair,  202. 
insure,  202, 
pay  taxes  on,  202. 
redemption  of,  from  tax-sale,  203. 
of  lonatic,  repairs  on,  496. 

improvement  of,  495. 

See  Improvebcents. 
RECEIPTS.    See  Youcherb. 

prima  facie  good  to  obtain  credit,  342. 
of  ward,  effect  of,  860,  862. 
of  lunatics,  509. 
RECEIVER, 

for  incompetents'  estates,  883. 
REDEMPTION, 

of  land  sold  for  taxes,  203. 

nnder  mortgage,  284. 
REIMBURSEMENT, 

to  guardian,  see  Expenditures. 
REINVESTMENT, 

sale  of  real  estate  for  purpose  of,  see  Sale  of  Real  Estate  or  Minobb; 

Sale  of  Real  Estate  of  Incompetents. 
proceeds  of  sale  for,  when  applicable  for  support,  301* 

RELATIVES.     See  Next  of  Kin. 

may  apply  for  inquisition  in  lunacy,  387. 

nearest,  should  apply  for  inquisition,  891. 

may  apply  for  restoration  of  lunatic,  429. 

notice  to,  on  restoration  proceedings,  430. 

of  lunatics  may  be  supported  out  of  his  estate,  457. 

RELIGION, 

of  parents  affecting  appointment  of  guardians,  99. 
difference  of,  when  cause  for  removal  of  guardian,  114, 171. 
g^uardian  should  not  seek  to  change  ward's,  171. 

REMOVAL  OF  DISABILITIES, 
of  infants,  17. 

REMOVAL  OF  GUARDIANS  OF  INCOMPETENTS^ 

terminates  guardianship,  502. 

chancery  power  over,  502-503. 

power  of  probate  court  over,  503. 

causes  for,  503. 

must  be  for  cause  shown,  604. 

for  failure  to  account  or  filing  inventozy,  507. 

accounting  required  on,  511. 


—  .--I 
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REMOVAL  OF  GUARDIANS  OF  MINORS, 
by  chancery  courts  in  England,  47. 
appointed  by  divorce  conrt,  79. 
power  of,  inherent  in  chancery  courts,  113. 
jurisdiction  of  probate  courts  over,  113. 
causes  justifying,  118-116. 
notice  required  for,  115. 
application  for,  must  be  made  by  person  in  interest,  116. 

should  contain  whi&t,  116. 
appointed  by  will,  116. 
petition  for,  may  be  amended,  116. 
extinguishes  authority,  though  appealed  from,  116. 
resignation  cause  for,  117. 
for  failure  to  give  additional  bond,  128. 
accounting  on,  831. 

REMOVAL  OF  PROPERTY  TO  ANOTHER  STATE, 
by  order  of  chancery  court,  87,  448. 
probate  court,  443. 

REPLEVIN, 

guardian  may  sue  in,  183. 
liabiHty  on  bond,  183,  187. 

REPORT, 

of  sale  of  real  estate,  see  Salb  of  Real  Estate. 
of  mortgage  of  real  estate,  see  Mortoaob. 
or  periodical  accounting,  see  Accounting. 
of  guardian's  investment  of  ward's  money,  321. 
of  condition  of  interdict,  486. 

RESIDENCE, 

of  infants  in  county  determining  jurisdiction,  80. 
temporary,  in  State,  conferring  jurisdiction,  82,  880,  399,  441. 
meaning  domicil,  80. 

See  Domicil. 
of  infant  in  county  not  assailable  after  lapse  of  time.  111. 
of  incompetents  determines  jurisdiction,  389,  397. 

RESIGNATION  OF  GUARDLAJJS, 
where  allowed,  117,  504. 
accounting  on,  381. 
compensation  on,  359. 
terminating  guardianship  of  incompetents,  504. 

RES  JUDICATA.     See  Judgments. 

principle  of,  applicable  to  final  accounts,  328. 

RESTORATION, 

of  incompetent,  effect  of,  427-431,  494,  50L 

who  may  apply  for,  429. 

by  consent  of  guardian,  430. 

proceedings  on,  430. 

effect  of  promise  to  pay  made  after,  471. 

property  of  lunatic  liable  for  debts  on,  494. 

counsel  fees  on  proceedings  for,  523. 
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REVOCATION, 

of  guardianship,  aee  Rkicotal  of  Guabdiahs. 
of  void  guardianship  of  lunatic,  502. 

See  Termination  of  Guardianship. 

BIGHTS  AND  DUTIES  OF  GUARDIANS.    See  Guardians  of  Infants; 
Guardians  of  Incomprtrnts. 


S. 

SALE  OF  PERSONAL  PROPERTY.    See  Conversion. 

guardian's  power  respecting,  179,  204,  487. 

when  order  of  court  necessary  for,  204,  488. 
SALE  OF  REAL  ESTATE  OF  INCOMPETENTS, 

Toid,  without  authority  of  court,  425,  492,  496. 

by  non-resident  guardians,  448  414. 

not  ordered,  until  personalty  exhausted,  462, 493. 

discussion  of,  491-498. 

power  of  chancery  court  to  order,  491. 

to  pay  debts,  492. 

for  support  of  lunatic  and  family,  492. 

for  reinyestment  of  proceeds,  492. 

notice  of  application  for,  493. 

property  exempt  from,  458,  459,  461,  493. 

what  interest  passes  to  purchaser  under,  494. 

proceeds  of,  pass  as  real  estate,  494,  495. 

See  Proceeds  of  Sale  of  Rral  Estate* 

what  petition  for,  should  show,  496. 

statute  should  be  strictly  followed  in,  496. 

proceeding  in  renij  496. 

must  be  approved  by  court,  496. 

under  execution  when  void,  496. 

See  Execution. 

when  set  aside  for  inadequacy  of  price,  497. 

at  private  sale,  496-497. 

how  affecting  dower,  498-500. 

SALE  OF  REAL  ESTATE  OF  MINORS, 
of  non-resident  infants,  86. 

to  reimburse  guardian  for  unauthorized  advances,  166. 
guardian  has  no  power  of,  without  order  of  court,  175* 
creditor  cannot  compel,  on  guardian's  contract,  185. 
purchase  by  guardian  at,  197. 
chancery  power  to  order,  225-228,  247. 
when  guardian  ad  litem  is  necessary  on,  228. 
on  execution,  228. 

in  chancery,  local  jurisdiction  over,  228. 
under  special  statutes,  228-231. 
constitutionality  of  special  statutes  directing,  228. 
under  general  statutes,  232-235. 
courts  having  power  over,  232. 
must  conform  strictly  to  statutory  requirements,  233,  247,  285. 
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SALE  OF  REAL  ESTATE  OF  UlNOBS-- continued. 
jorisdictional  facts  most  be  proyed  to  make  valid,  288. 
defects  avoiding,  234,  285. 
grounds  upon  which,  may  be  ordered,  285-289. 
to  pay  debts,  285,  286. 
for  their  support  and  education,  286. 
for  better  investment,  287. 
for  diverse  purposes,  287. 
to  reimburse  guardian  for  advances,  288. 
proof  required  to  obtain  order  for,  for  reinvestment,  288^  289. 
who  may  obtain  order  for,  239-241. 
after  cessation  of  guardianship,  239,  268. 
on  application  of  parents  or  others,  240. 
in  chancery,  through  trustee,  241, 274. 

governed  by  chancery  rules,  244,  247. 
notice  of  application  for,  241-244. 
is  a  proceeding  in  rem^ 
requirements  of  petition  for,  244-247. 
petition  for,  not  collaterally  assailable,  245. 

should  describe  land,  246. 
what  interest  of  wards  may  be  sold,  247-252. 
invalid  against  parties  having  no  notice,  248. 
when  binding  on  parties  not  in  esse^  249. 
homestead,  250. 

bond  required  before,  see  Special  Bonds. 
special  oath  before,  254-255. 
special  guardian,  or  guardian  ad  litem  in,  255-257. 
requisites  of  the  order  for,  257-261. 
order  for,  must  conform  to  statute,  257. 

describe  land  to  be  sold,  257,  258. 

for  reinvestment  authorizing  exchange,  257. 

should  state  time,  place,  and  terms,  258,  259. 

when  in  term-time  or  chambers,  260. 
whether  public  or  private,  261,  270,  271. 
when  authorized  at  private  sale,  271. 
time  of  making,  262-264. 
after  time  fixed  by  order,  is  void,  262,  263. 
extension  of  time  of,  268. 
after  marriage  at  feme  sole  guardian,  268,  281. 
postponement  of,  268. 
appraisement  before,  264. 

for  purpose  of  reinvestment,  265. 

of  each  of  several  tracts,  265. 
notice  of  time,  place,  and  terms  of,  266-269. 

how  and  when  given,  266. 

effect  of  omitting  to  give,  266. 

not  required  for  private  sale,  269. 
agreement  between  parties  to,  269-278. 
private  agreement  for,  when  court  may  sanction,  270. 
payment  on,  should  be  in  money,  271. 
method  of,  in  chancery,  272. 
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SALE  OF  REAL  ESTATE  OF  UlS OBS  —  continued. 
representations  of  guardian  on,  not  binding  the  estate,  272. 
in  violation  of  order  of  court,  void,  272. 

guardian's  memorandum  as  crier  at,  does  not  avoid  statute  of  frauds,  272. 
report  of,  273-274, 
when  court  to  act  on  report  of,  273. 
approval  of  report  of,  necessary  to  validity  of  sale,  274. 
amendment  of  report  of,  274. 
approval  or  rejection  of  sale,  274-278. 
deed  of  conveyance  on,  see  Deed. 
confirmation  of,  may  be  inferred  from  record,  275. 

cures  defects,  270,  287. 

without  deed,  passes  equitable  title,  276,  278. 
considerations  governing  approval  of,  277. 

for  reinvestment,  277* 
inadequacy  of  price  bid  on,  277,  278. 
for  less  than  minimum  fixed  by  statute,  278,  280,  286. 
what  interest  of  ward  passes  on,  281. 
completed  by  guardian's  successor,  281. 
validity  of,  285-290. 
policy  of  courts  to  sustain,  286. 
not  impeachable  collaterally,  287,  288. 
irregularities  in,  not  fatal,  287,  288. 
statutes  protecting,  against  collateral  attack,  289. 
limitation  of  time  to  assail,  290. 

purchaser  under,  not  affected  by  subsequent  reversal  or  error,  290. 
rights  of  purchaser  at,  290-294. 
procured  by  fraud,  291. 
title  acquired  by  purchaser  at,  291. 
negligent  purchaser  at,  not  protected,  292. 
when  court  of  equity  may  set  aside,  293. 
estoppel  of  ward  from  impeaching,  294. 
guardian's  liability  for  purchase  money  of,  void,  294. 
guardian  buying  at  his  own,  294-298. 
who  prohibited  from  buying  at,  297. 
payment  of  purchase  money  on,  298-301. 
power  of  court  to  direct  disposition  of  purchase  money  at,  300. 
application  of  purchase  money  from,  301-303. 
does  not  change  the  rights  of  owner  in  the  prooeeds,  801,  302. 
on  partition,  303-308. 
by  foreign  guardians,  309-311. 

SEDUCTION  OF  WARD, 

where  guardian  has  action  for,  16L 

SELECTION  OF  GUARDIAN  BY  INFANT, 

right  of,  91. 

purely  statutory,  92. 

requires  confirmation  by  court,  92. 

discretion  of  court,  not  arbitrary,  93. 

right  to,  accrues  at  the  age  of  fourteen,  98. 

when  notice  to  former  guardian  required,  98, 115. 

may  be  made  in  another  county,  in  case  of  change  of  ward's  residence,  98. 
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SELECTION  OF  GUARDIAN  BY  INFANT— conftntteA 
on  reaching  fourteen,  statutoiy,  93. 
can  be  made  bdt  once,  94. 
does  not  exist  against  testamentary  guardians,  62,  04. 

chancery  guardians,  94. 
must  be  exercised  before  court  or  judge,  94. 
in  Ohio,  by  females,  at  twelve,  95. 
affected  by  wishes  of  infant,  101. 

SERVICES  OF  INFANTS, 
right  of  parents  to,  21. 

mother  to,  40. 
right  to  hire  out,  159,  350. 
right  of  guardian  to,  160. 
wages  for,  guardian  accountable  for,  160. 
offsetting  charge  for  board,  etc.,  160, 161,  163,  349. 
questions  concerning,  determined  in  probate  court,  162. 

SERVICES  OF  LUNATICS, 
right  of  guardian  to,  484. 
liability  of  guardian  for,  484,  513. 

SET-OFF.    See  Services  of  Infants. 

of  ward's  debt  to  action  by  guardian,  479. 

SETTLEMENTS  OUT  OF  COURT, 
effect  of,  360-363. 

SPECIAL  BONDS, 

liability  of  sureties  on,  132,  253. 

on  sale  of  real  estate  of  infants,  252-255. 

sufficiency  of,  253. 

necessity  of,  254. 

SPECIAL  GUARDIANS.    See  Guardians  ad  litem. 
temporary  appointment  of,  during  vacancy,  91. 

SPENDING-MONEY, 

when  allowed  to  infant  wards,  167,  168. 
to  lunatics,  457. 

SPENDTHRIFT, 

statutes  defining,  379. 

See  Incompetents. 
proof  necessary  to  establish,  413. 
promise  of,  to  pay  debt  not  binding,  467. 
guardian's  right  to  control  of,  484. 

services  of,  484. 
duty  in  reference  to  welfare  of,  484,  485. 
immunity  of,  from  arrest,  485. 

STATE, 

function  of,  to  protect  minors  and  persons  of  unsound  mind,  1. 

STATUTE  OF  FRAUDS, 

guardian's  memorandum  as  crier  on  sale  of  real  estate  does  not  avoid, 
272. 

STATUTE  OF  LIMITATIONS.    See  Limitations. 
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STATUTORY  GUARDIANS, 
in  EDgland,  42. 

may  be  removed,  44. 
rights  of,  45. 
STEPFATHER, 

not  necessarily  in  loco  parentis^  36. 
STOCK, 

aooountability  of  guardians  touching,  209. 
investment  of  funds  in,  212-214. 

SUBROGATION, 

of  sureties  to  rights  of  obligees,  166,  845. 

creditors,  449. 

SUPERIOR  COURT. 

has  probate  jurisdiction,  where,  78. 

See  Probate  Coubts. 
jurisdiction  of,  in  lunacy,  384. 

SUPERSEDEAS, 

of  commission  in  lunacy  on  restoration,  427-431. 
effect  of,  430. 
death  a  bar  to,  602. 

SUPPORT  OF  INCOMPETENT, 

non-resident,  443,  462. 

guardian's  duty  to  provide  for,  and  of  family,  463-460. 

ease  and,  not  limited  by  income  of  estate,  464. 

annuity  may  be  purchased  for,  466. 

by  the  public,  466,  459. 

order  of  court  directing,  466. 

limited  by  order  of  court,  458,  616. 

children  not  liable  for,  469. 

payable  primarily  out  of  personalty,  462. 

ward  not  liable  for,  on  express  contract  by  another,  471. 

sale  of  real  estate  for,  492. 

no  accounting  required  in  England  for  surplus  of  allowance  for,  506. 

bond  for,  in  lieu  of  accounting,  608. 

SUPPORT  OF  INFANT  WARD.    See  Education  and  Mainteiiancb. 

SURETIES, 

estopped  from  denying  validity  of  appointment,  80,  448. 

denying  validity  of  bond,  128. 
liability  of,  on  bond  defectively  executed,  127, 128. 
extent  of  liability  of,  129-137. 
relative  liability  of,  on  special  and  general  bonds,  132-134. 

for  proceeds  of  sale  of  real  estate,  see  Proceeds  of 
Sale  of  Real  Estate. 
of  prior  guardian  liable  after  appointment  of  new  guardian,  135. 
liability  of,  limited  by  penalty,  136. 

construed  strictly,  136,  448. 
released  by  change  of  conditions,  136,  137. 
release  of  one  releases  all,  148. 
not  liable  in  equity  before  guardian,  137* 
duration  of  liability  of,  137-142. 
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SURETIES  —  continued. 

accrued  liability  of,  not  ending  with  goardian's  authority,  187. 

no  iiabUity  of,  for  acts  of  guardian  after  cessation  of  his  authority,  139. 

when  claim  against  principal  is  barred,  188. 
ward's  consent  to  breach  of  bond  no  defence  to,  139. 
limitation  of  actions  against,  139, 140. 
effect  on,  of  principal's  discharge  in  bankruptcy,  141. 

of  guardian's  assignment  for  benefit  of  creditors,  141* 
right  of,  to  compel  action  against  principal,  141. 
relative  liabilities  of,  on  sdccessiye  bonds,  142-146. 

new  and  additional  bonds,  142-145. 
release  of,  against  future  liabilities,  144. 

by  acts  of  ward,  when  of  age,  146. 
right  to  contribution  between,  146-148. 
bound  by  judgment  against  guardian,  149-151. 
may  insist  on  guardian's  right  to  credits,  150, 154, 170,  448. 
allowed  some  defences  as  guardians,  150,  448. 
not  bound  by  periodical  accounts,  151. 
where  only  prima  facie  bound  on  final  account,  828. 
actions  against,  without  proceeding  against  guardian,  151-153. 

before  ward's  majority,  153. 
remedy  by  scire  facias  against,  cumulative,  153, 154, 
liability  of,  whether  joint  and  several,  154. 
may  intervene  in  suits  against  guardian,  155,  341. 
may  appeal  from  final  decree  against  guardian,  155. 
summary  statutory  remedies  against,  155. 
subrogated  to  rights  of  obligees,  156,  345,  449. 
liable  without  demand,  156. 
not  liable  on  guardian's  individual  contract,  187. 
may  show  that  no  funds  came  to  principal,  329. 
how  far  bound  by  settlement  of  guardian's  executor,  333. 
separate  actions  against,  on  same  bond  for  several  wards,  341. 
relative  liability  of,  where  principal  acts  in  several  trust  capacities,  329, 344 
SURROGATES'  COURTS, 

have  probate  jurisdiction,  where,  79. 

See  Probate  Courts. 


T. 

TAXES, 

guardian's  duty  to  pay,  202. 

on  land  sold  at  guardian's  sale,  279. 

under  sale  for,  guardian  cannot  buy,  298. 

idiot  cannot  be  proceeded  against  for  delinquent,  487. 

TERMINATION  OF  GUARDIANSHIP  OF  INCOMPETENTS, 
by  restoration  or  reformation,  427-431. 
events  effecting,  501-504. 
by  death  of  lunatic,  501. 
by  removal,  503. 
by  resignation,  504. 

by  death  of  one  of  several  joint  guardians,  504. 

87 
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TERMINATION    OF    GUARDIANSHIP  OF   INCOMPETENTS  — 
tinued, 

by  termination  of  office  of  eeleetman,  604. 

final  accounting  on,  509-512. 
TERMINATION  OF  GUARDIANSHIP  OF  MINORS^ 

accounting  on,  327-330. 
before,  330-^34. 

by  ward's  deatl^  834. 

majority,  365. 

marriage,  see  Marriage. 

by  resignation,  see  Resignation. 

by  removal,  see  Rehovax  op  Guardians. 

creates  relation  of  debtor  and  creditor,  387. 

liability  to  account  does  not  cease  with,  337. 

by  compliance  with  decree  on  final  -accounting,  839. 

probate  court  has  no  jurisdiction  of  transactions  after,  3d9« 

by  discharge  on  final  settlement,  370-872. 
TESTAMENTARY   GUARDIANS, 

in  England,  42,  55. 

may  be  remoyed,  44. 
rights  of,  45. 

in  the  United  States,  55. 

definition  of,  56. 

may  be  appointed  by  infant  fathers,  56. 

requisites  of  qualification  by,  57,  79. 

when  bond  is  required  of,  57,  79, 124. 

will  appointing,  must  receiye  probate,  58. 

right  of,  to  ward's  custody  as  against  the  mother,  58,  150. 

mother's  right  to  appoint,  59. 

father^s  right  to  appoint,  59. 

statutory  provisions  concerning,  60. 

can  only  be  appointed  by  parents,  61. 

right  to  appoint,  to  illegitimates,  61. 

technical  words  not  necessary  to  appoint,  62. 

have  same  powers  and  duties  as  other  guardians,  62. 

ward  has  no  right  of  choice  against,  62,  94. 

not  entitled  against  existing  legal  guardian,  62. 

power  of,  to  alter  ward's  domicil,  83,  84. 

invalid  appointment  of,  influencing  choice  of  guardian,  101. 

removal  of,  116. 

circumstances  requiring  bond  of,  124. 

joint  and  several,  125. 

cannot  be  appointed  to  lunatics,  486. 

TRAVELLING  EXPENSES, 

for  removing  ward  to  his  domicil,  353. 

TRAVERSE, 

of  the  inquisition  of  lunacy,  391,  418-422. 
does  not  supersede  powers  of  guardian,  429. 
death  of  lunatic  no  bar  to,  502. 

TRIAL  OF  INSANE  PERSONS.    See  Inquisition  ;  Jttrt  ;  Pbactics. 

granting  new,  416-418. 

on  proceedings  for  restoration,  430. 
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TRUST,  see  Trustees. 

fund  arising  from  guardian's  conversion,  ward  may  follow,  176,  179. 
may  be  enforced  against  purchasers  with  notice,  199. 

TRUST  COMPANIES, 

when  preferred  as  guardians,  100. 

TRUST  FUNDS, 

may  be  followed,  175,  176,  179,  292. 
using,  constitutes  felony,  d46. 

TRUSTEES, 

when  exercising  functions  of  testamentary  guardians,  57,  89,  90. 

testamentary  guardians  when  held  as,  61. 

as  guardians,  101. 

guardian  acting  without  authority  held  as,  see  Guardian  de  son  Tort. 

being  also  guardians,  see  Conflict  of  Interest. 

guardian  holds  title  as,  172,  175. 

guardians  buying  with  ward's  money  hold  property  as,  175, 176. 

rights  of  guardians  against  ward's,  181. 

guardians  governed  by  same  rules  as,  197. 

of  persons  of  unsound  mind,  433. 

See  Guardians  of  Incompetents. 
of  beneficiary  who  is  found  lunatic,  452. 

TUTOR, 

derivation  of  the  term,  48. 

See  Guardians. 
distinction  between,  and  curator  in  Louisiana,  50. 


tr. 

ULTRA  VIRES, 

guardian's  liability  for  acts,  199,  200. 
agreement  of  guardian  on  sale  of  real  estate,  269. 

UNDERTUTOR, 

under  the  Code  Napoleon,  49. 
in  Louisiana,  50. 
functions  of,  200. 

UNFITNESS   OF  PARENTS, 
to  guardianship  of  children,  91. 
how  adjudged,  95. 

UNSOUND  MIND,  PERSONS  OF.    See  Incompetents. 
who  included  as,  377. 
statutes  defining,  378-381. 

UNSOUNDNESS  OP  MIND, 
what  constitutes,  377. 
evidence  to  establish,  408-414,  422-424^ 
presumptions  as  to,  423,  429. 
proceeding  to  establish,  see  Inquisition. 
as  cause  for  annulment  of  marriage  or  divorce,  479-481. 
how  established  in  suits  against  incompetents,  482. 
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V. 

VENDOR'S  LIEN.    See  Lief. 

VENUE, 

for  appointment  of  guardians  to  infants,  80. 
of  inquisition  in  lunacy,  389,  897-399. 
of  traverse  of  inquisition,  421. 

VERDICT, 

of  jury  on  inquisition,  414-416. 
function  of,  414. 

See  Jury;  Inquisition. 
what,  must  show,  415. 
setting  aside,  416-418. 

VOLUNTARY  SETTLEMENT, 

between  guardian  and  ward,  360-363,  372. 
between  successive  guardians,  515. 

VOUCHERS, 

necessity  and  effect  of,  in  guardian  of  infant's  accounting,  341-342. 

of  lunatics,  509. 

in  accounting  by  guardian  of  lunatic,  514. 


W. 

WAGES  OF  INFANTS.    See  Services  of  Infants. 

WASTE, 

injunction  against  committing,  487. 

WELFARE   OF  INFANT, 

paramount  in  determining  guardian,  95,  98,  102. 
considered  on  revocation  of  guardianship,  114. 
determining  right  of  custody,  159. 

amount  of  expenditures  for  ward,  169. 

power  of  chancery  to  convert  his  property,  227* 

WELFARE   OF  LUNATIC, 

paramount  on  appointment  of  guardian,  438. 
in  management  of  his  estate,  454. 
on  question  of  conversion  of  property,  495. 

WIFE, 

choses  in  action  of  infant  husband*8,  204,  336. 
of  infant  husband  entitled  to  notice  to  sell  real  estate,  242. 
of  guardian  buying  at  sale  of  real  estate,  297. 
infant,  of  infant  husband,  336. 
whether,  may  apply  for  commission  in  lunacy,  387. 
entitled  to  notice  of  inquisition  in  lunacy,  394. 

restoration  proceeding,  430. 
preference  of,  to  be  guardian  of  lunatic,  438. 
right  of,  as  guardian  to  interdict  in  Louisiana,  440. 
notice  to,  of  incomi^etent,  of  petition  to  sell  real  estate,  493. 
denied  compensation  for  custody  of  insane  husband,  519. 
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WILL, 

power  to  appoint  guardian  by,  see  Trstamrmtart  Guardian. 
guardian  of  incompetent  haA  no  right  to  possession  of  ward's,  607. 

WISHES, 

of  parents  influencing  appointment  of  guardians,  90,  102. 

of  infant  affecting  appointment  of  guardian,  101. 

of  insane  persons  affecting  appointment  of  guardian,  4d9. 

WITNESSES, 

guardians  as,  on  exception  to  their  accounts,  341. 

non-experts  as,.  409,  410. 

experts  as,  410. 

costs  of  expert,  in  lunacy  proceedings,  520. 
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